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INCOME TAX OASES 


(308) IN THE HIGH COURT OP JUDICATURE AT PATNA. 

Before Mr. Justice Chatter ji and Mr. Justice Fazal Ali. 

(6th May, 1929.) 


A. H. Forbes 


Awes^ee.* 



The Co 


Hill 


issioner 


of Income-tax, 


Bihar (md Orissa 


Refen'ing Officer. 


Income-tax Act {XI of 1922), Secs. 8, 10, 12 a^ '^Interest 
ment Securities— Commission paid to Bank for realtsation of interest— If deduct- 
able in computing assessable interest. 

Under Sec. 8 of the Income-tax Act, income-tax is payabU by the holder of 
Government Securities on the whole of the interest receivable therefrom without 
any deduction of the commission paid by him to his Bank for the realisation of 
the interest. The commission so paid ca/nnot he deducted or set off under Secs. 
10, 12, or 24 of the Income-tax Act. 

Application [Mies. Judicial Case No. 39 of 1929] under Sec. 66 (3) of 
the Indirn Income-tax Act (XI of 1922), for an order to direct the Commis- 
sioner of Income-tax, Behar and Orissa, to state a case for the opinion of the 

Court. 

K. P. Jayaswal and Mohdi Imam, for the Asscssee. 

JUDGMENT. 


FAZL ALI, J.:— This is an application asking this Court to call upon the 
Commissioner of Income-tax to state a ease under section 66 of the Income-t^ 
Act, the question raised being as to whether the petitioner, who has paid to his 
bankers certain commission at the rate of a quarter per cent for the realisation 
of interest on the Government securities held by him, is or is not entitled to 
claim that the amount paid to the bankers by way of commission should be 
deduct^ from the interest receivable on those securities and that the income-tax 
should be charged ordy on the sum actually received by him. The view taken 
by the Income-tax Commissioner is that section 8 of the Income-tax Act is 
conclusive on the point and that the tax is payable not on the amount actually 
received by the assessee but on the interest receivable by him on the securities 
held by him. Now, the language of section 8 is so clear that it is difficult to 
hold that the view taken by the Income-tax Commissioner is not correct. 

It was however contended that the present case may come under section 
10 or section 24. Section 10 clause (1) runs as follows: — ‘*The tax shall be 
payable by an assessee under the head “business” in respect of the profits or 
gains of any busdness carried on by him.” Now, in this case the securities are 
held by the petitioner as investments and it is not his case that he carries on the 

• A. 1. R. (1929) Patna. 419. 
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business of buying or selling securities in the same way as one deals In stocks 
and shares m the snare market. It is true that in his application to the Commis 
sioner of Income-tax the petitioner contended that his case came under section 

contention was based upon a curious reasoning 
which IS to be found in the following passage in that application ‘‘That having 
little time to look after my pecuniary investments or to draw the interest and 
dividends receivable therefrom on due dates, I have been constrained to enter 
into business relations with the said Banks and Agents in accordance with their 
niles and practice, so as to obtain the aforesaid interest and dividends and to 
have proper accounts of them, and in return I have to remunerate ^;hem by an 
allowance of commission both on the sums realised and the sums invested or paid 
out by them, they submitting the accounts at the close of the financial year by 
^atements of account, or by balancing the entries in the Pass Book where such 
have been supplied by them.’* Now, this is obviously a very laboured way of 
trying to bring the ‘case under section 10 of the Income-tax Act. In fact as 
has been pointed out by the Commissioner of Income-tax thfere are six heads of 
yicome in the Act; namely, (1) salaries, (2) interest on securities, (3) property, 
(4) businejp, (5) professional earnings and (6) other sources. The assessee 
when submitting his return has to state under which and how many of these 
heads he derives his income. In this particular case the return submitted by the 
petitioner shows that he described his earnings on securities under the head of 
“Interest on securities.’’. This being so, it is clear that section 8 will apply 
to the case and the tax will be levied on the amount receivable by the petitioner 
as interest on security and not on the amount which actually came into his hands 
after deducting the commission payable to the bankers. 

The next question is as to whether any relief can be given to the peti- 
tioner under section 24 of the Income-tax Act. Section 24 clause (1) aims as 
follows: — “Wliere an assessee sustains a loss of profits or gains in any year 
under any of the heads mentioned in section 6, he shall be entitled to have the 
amount of the lo.ss set off again.st his income, profits or gains under any other 
head in that year’’. Now, in the first place I do not think that the payment of 
a commission to the bankers by the assessee himself can without stretching the 
language be held to constitute loss of profits or gains in the sense the expression 
has been used in section 24. Then again all that section 24 says is that the loss 
of profits under one of the heads mav be set off asrainst the income, profits or 
gains' under any other head in a particular year. It does not provide that the 
assessee is entitled to claim a deduction of the expenses incurred by him in col- 
lecting his income under any particular head from the gross income under that 
head. Such a deduction may be claimed only under sections 9, 10, 11 and 12 
in appropriate cases. But as I have already said the present case does not fall 
under any of these sections, but falls directly under section 8 of the Income-tax 
Act. Besides, the petitioner did not urge in the application before the Income- 
tax Commissioner that his case came under section 24 of the Income-tax Act; 
it is for the fir.st time that the point has been raised in this Court. 

The decision of the Commissioner seems to be correct and the application 
is accordingly rejected. 

It may however be observed that if the case was to be decided on equitable 
con.siderations alone the petitioner had no doubt a good case; but the case has 
to be decided wdth reference to the law in force and all I can say is that this 
case bring.s into prominence one of the obvious deficiencies in the present law. 

CHATTERJT, J. This is an application for calling upon the Income- 
tax Commi.ssioncr to make a reference under section 66 (2) of the Income-tax Act 
on the following point of law Whether the cost of collection in respect of 



commissioner of INCOME-TAX, B, & 0. *3 

securities and debentures is deductable under sections 8, 10, or 12 or 24 of the 
Income-tax Act. * * 

• The petitioner bolds Government securities of the value of over 
Rs 21 00,000 and debentures and shares of the value of several lacs. The 
for the petitioner is that to obtain and collect interest thereon the sdd securities 
are placed with the Imperial Bank of India which collects the interert and 
renders an account thereof to the petitioner charging a commission of 1|4 per 
cent. The petitioner claims that no income-tax ought to be charged on the com- 
mission so paid to the Bank for realization of interest and Government Promis- 
sory Notes and debentures and that the Commissioner of Income-tax who refused 
his prayer may be called upon to state a case for the opinion of this Court. 

Section 6 of the Income-tax Act specifies the heads of income chargeable 
to income-tax. The heads are six in number, (i) Salaries, (ii) Interest on secu- 
rities (iii) Property (iv) Business (v) Professional earnings (vi) Other 
sources. Section 7 deals with salaries; section 8 with interest on securities; sec- 
tion 9 with property ; section 10 with business ; section 11 with, professional earn- 
ings and section 12 with other sources. These heads are mutually exclusive of 
one another. The item regarding which this petition has been moved is deMt 
with in section 8. It provides that the tax shall be payable by an assessee in 
respect of interest receivable by him on any security of the Government of 
India or of a Local Government, or on debentures or other securities for money 
issued by or on behalf of a local authority or a company. This section does not 
show any deductions to be made as in the ease of the other items. As to pro- 
perty clause (6) of section 9 (1) allows deduction in respect of collection charges. 
In business the assessment is to be made under Sec. 10 in respect of profits or 
gains computed after making certain allowances. In professional earnings com- 
putation is to be made under Sec. 11 after making allowance for any expendi- 
ture (not being in the nature of capital expenditure) incurred sol^y for the 
purpose of earning such profits or gains. Similarly section 12 provides for ah 
allowance for any expencfiture (not being in the nature of capital expenditure) 
incurred solely for the purpose of making or earning income, profits or gains 
imder the head “Other sources.” If really the legislature intended that any 
deduction is to be made for collection charges in respect of interest on securities 
or debentures, I have not the slightest doubt that some provision would have 
beeii made to that effect in the Act. Prima fade, therefore, the assessee is bound 
to pay income-tax upon all the interest receivable by him. 

It is however, contended that the transaction is a business and, therefore) 
in calculating the profits thereon, collection charges must be deducted; but no 
such^case has been made in the petition made before this Court. It is true 
that it was contended before the Income-tax authorities that the deal^^ are 
in the nature of business ; but all that was said was that investment in the 
Government Promissory Notes is a business, not that he purchases or sells the 
shares as a business dealing. Then the profit of a trade or business as laid down 
by Lord Hei^chell in Russell v. Aberdeen Banlc{X), is the surplus by which the 
receipts from the trade or business exceed the expenditure necessary for the 
purpose of earning these receipts. Therefore, if it be treated as a business what 
can be deducted is the expenditure necessary for the purpose of earning these 
receipts. Now if the petitioner collected the interest hhnself then no Bank 
conuoisdon was required to be paid. Consequently, it cannot be maintained that 
the commission paid to the Bank for cost of realization is an item of expendilxire 
necessary for the purpose of earning a receipt on account of interest. It is next 
urged that the case falls within the provision of section 12, but it deals with 
**other sources.*' This egression means sources other than the preceding five 
heads as specified in section 6. 'When there is a sp^ifio head for interest on 

. 9 Tax CM. 891 at pa^e 887. ^ ^ ^ ^ ' 
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securities and a specific sectiuii providing for this liead, I do not think that the 
residuary section 12 can be called into aid. 


It is lastly urged that the case would fall at least under section 24 of the 
Income-tax Act, wiierc it is provided that if any assessee sustains a loss of profits 
or gains in any year under any of the heads mentioned in section 6, he shall be 
entitled to have the amount of the loss set-off against his income, profits or 
gains under ani/ other head in that year. I do not see how tiie commission paid 
to the Bank for realisation of interest can be said to be a loss of profits or gains 
sustained by the assessee. AVhen a person carries on a trade or profession, if 
he actually incurs a loss from the same the figure adopted under that head in 
arriving at the aggregate amount of the income chargeable to tax would be nil, 
and not a minus sum. It is, tlierefore, that this statutory provision is made 
that a loss under one head of income may be charged against profits under 
another in the same year. The provision that the loss is to be set off against the 
income, profits or gains under any other head makes the j>osition quite clear. 
Assuming that the commission paid to the Bank for collection is to be taken as 
an amount of loss section 24 cannot be made applicable to such a condition, be- 
cause, what the petitioner prays is that the payment of commission (treating it 
as loss) is to be set off against the income of the same particular head. In my 
opinion the whole of the interest receivable by the petitioner is an assessable 
income within the meaning of section 4 of the Income-tax Act and there is no 
reason why an allowance should be made for the commission paid to the Bank in 
arriving at the assessable income. The petitioner has clearly failed to show that 
he is entitled to any such exemption, as is claimed by him. The petition is 
accordingly rejected. 


(309) IN THE CHIEF COURT OF OUDH. 

Before Jxuitice Sir Luiif Stuart and Mr. Jmticc Baza. 

(10th Slay, 1929). 

Nawab Sluzaftar Ali Khan . . Assessee. 

V. 

The Commissioner of Income-tax, United Provinces . . Bcf erring Officer. 

Income-tax Act {XI of 1922), Sees, 22 (4) and 23 (4 ) — Notice to pro- 
duce accounts and evidence — Production of false accounts — Assessment under 
Sec. 23 (4), legality of — Rejection of accounts by Income-tax Officer — If a ques- 
tion of law. 

Where accounts, documents or evidence called for by the Income-tax Offi‘ 
cer and produced by the assessee intentionally falsify the income, it is open to the 
Income-tax Officer to make an assessment wider Sec. 23 (4) of the Act as for 
failure to comply with all the terms of the notice under Sec. 22 (4). 

The question whether the evidence before the Income-tax Officer was suffi- 
cient to justify him in rejecting the assessce*s account is a question of fact and 
not one of law. 

Case [Civil Reference No. 2 of 1929], stated under Sec. 66 (2) of the 
Indian Income-tax Act (XI of 1922), by the Commissioner of Income-tax, 
United Provinces, for the opinion of the High Court. ^ 

CASE. 

The assessee, Nawab Muzaffar Ali Khan, carries on money-lending business 
aud advances loans at rates varying from 12 to 24 per cent, per annum* 


OOAB1ISSION15R OF INCOME-TAX, U. P» 
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On April 2, 1928, tlie Income-tax Officer, Lucknow, served on the ass^ssee 
a notice under section 22 (2) of tlie Income-tax Act requiring him to submit, 
on or before IsUiy, 4 1928, a return of his total income m the “previous year. 

The assesscc filed no return of income in 1925-26 (the first year of his 
assessment) and 1926-27 and was assessed in an income of Rs. 3,900 and Rs. 9,00(h 
respectively, his receipts from interest having been estimated at Rs. 2,000 and 
Rs. 8,000. ' In 1927-28 lie filed a return for Rs. 2,293, including Rs. 192 from 
pension, Rs. 349 from property, and Rs. 1,752 from interest, but as he failed to 
produce his books oi’ prove his return to be correct he was assessed in a sum of 
Rs. 10,192 including Rs. 9,000 from interest. For the current year he returned 

his income us follows: — 

Rs. 


Pension 


. . 192 

Property 


.. 828 

Interest 


.. 1,697 

• 

Total 

.. 2,717 

Less 


.. 1,634 


Total 

.. 1,0S3 


The Income-tax Officer did not accept the return and issued on May 10, 
1928, a combined notice under sections 22 (4) and 23 (2) requiring the assessee 
to produce, on May 16, 1928, all the accounts specified in the notice, namely, the 
cash book and the ledger for the money-lending business and the register for 
the collection of rents on his property. 

On May 16, 1928, the assessee appeared before the Income-tax Officer and 
I ’oduced one book, the only account he had ever produced since his assessment 
to income-tax began in the year 1925, in which interest received was alleged 
to h 've been entered. The Income-tax Officer checked this book with the list of 
oiu t. ndings which the assesscc had filed along with the return of income and 
foun ^ that the income stated in the return tallied with the total amount shown in 
the book. But the book itself was only a rough account and the Income-tax 
Officer decided to make further inquiries before completing the assessment. Dur- 
ing his examination of the accounts of other firms the Income-tax Officer came 
to know that the assessee had received certain items of interest from one L. Madan 
La-l which had not been noted in the books produced. The assessee was again 
asked to appear at the Income-tax Office on September 12, 1928, and the Income- 
tax Officer put to him the definite question whether he had received this item 
of interest in the previous year. In reply the assessee stated that “I have no 
money-lending business with Madan Lai, sou of Kunj Behari Lai Rastogi, 1 
had before, but have no dealings from April 1, 1927. My son has dealings with 
Madan Lai. I cannot say without looking into my accounts whether I received 
any interest from Madan Lai after April 1, 1927. The accounts produced by 
me are quite correct. They do not include any amount received as interest from 
Madan Lall ’ He, however, wanted time until the following day to reply to 
the que^ion definitely after looking into his papers. On the next day, i.e., 
on September 13, 1928, the assessee produced another rough book in which inte- 
rest received from L. Madan Lai was shown. As these sums were omitted from 
the list filed, the Income-tax Officer held it to have been proved that that list 
was incomplete. He, therefore, rejected the accoimts and assessed the income 
from interest at Rs. 9,000, the same as in the preceding year. 
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The assessee then appealed to the Assistant Commissioner, who agreeing 
with the Income-tax Officer, dismissed the appeal. 

The assessee now demands a reference to the Honourable Chief Court 
on the so-called points of law set forth by him as follows;— (l)If the assessee 
sutots the return and also files the memorandum of accounts but by mistake 
omits to enter in the return one iten^ should the Income-tax Officer assess him 
on the income returned, plus the missing item, or can he assess arbitrarily? (2) 
Can the Income-tax Officer under such circumstances simply repeat the previous 
>ear s ass^ment made under section 23 (4) instead of determining the total 
assessable income and assessing accordingly as required by section 23 (3) ? Both 
these issues in the form in which the assessee has framed them beg a question of 
fact masmuch as the assumption is made that the omission was accidental. 
Admittedly the Income-tax Officer was not able to satisfy himself whether the 
omission was accidental or intentional for the purpose of initiating proceedings 
k j u ^ ^ penalty under section 28 because no regular account books 

had been maintained by the assessee. At the same time he held that the rough 
accounts produced by the assessee had been vitiated by ai proved omission and 
could not be relied on to disclose the assessee ’s true income. He, therefore, 
framed an estimate as he was entitled to do. The question of law which arises 
1S-— Was the evidence before the Income-tax Officer sufficient to justify him in 
rejecting the accounts of the assessee? 

The Commissioner is of opinion that having regard to all the circum- 
stances set forth in this statement, the question should be answered in the affir- 
mative. 


JUDGMENT. 

This is a reference to the Chief Court under Sec. 66, Cl. (2) of the Indian 
Income-tax Act (Act XI of 1922). The facts are stated in the order of refe- 
rence. It is sufficient to note here that the assessee in 1925-26 filed no return. 
His assessment was then made under the provisions of Sec. 23 (4). In 1926-27 
he also filed no return. His assessment was again made under Sec. 23 (4). In 
1927-28 he filed a return of Rs. 2,293. He was caRed upon to produce accounts 
under the provisions of Sec. 22 (4). As he did not do so his assessment was 

again made under Sec. 23 (4). In 1928-29 he made a return and produced 

accounts but the Income-tax Officer considering that the income disclosed in the 
accounts had been intentionally understated proceeded to assess on the 1927-28 
figures with a slight addition. The assessment was said to be made under 

Sec. 23 (3). It is in regard to that assessment that this reference has been 

made. 


Under the Act the procedure is as follows. The assessee when called on 
must make a return. If the Income-tax authorities are not satisfied with the 
entries in the return they can call on the assessee to produce such accounts or 
documents or such evidence as they may require. If those accounts or documents 
or evidence furnish sufficient material for an assessment, the assessment Aonld 
then be made under Sec. 23 (3), but if those accounts or documents or evidence 
do not furnish sufficient material for an assessment and in particular if they so 
far from revealing thp income intentionally falsify the income, it is open to 
the Income-tax Officer to make an ass^ment under Sec. 23 (4), for the ass^ee 
has failed to comply with all the terms of the notice. The Income-tax authorities 
can then further take action under the provisions of Sec. 28 of the InCon^-t^ 
Act, or under Sec. 177 of the Indian Penal Code against the assessee. This is 
the procedure. 

The question remains whether a High Court has any jurisdiction to 
fere with the decision of' the Income-tax authorities as to whether there has 
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been a compliance with the terms of the notice. In our opinion this is not a 
question of law but a question of fact. We have been ashed by the Commissioner 
of Income-tax to determine whether the evidence before the Income-tax Officer 
was sufficient to justify him in rejecting the accounts of the asscssee. We do 
not consider that this is a question of law. It- is a question of fact ; and as it 
is a question of fact we can express no opinion on it. As this reference was 
made at the instance of the asses^ee we direct that he pays the costs of the refe- 
rence. We fix the costs of the (lovemment Advocate at Rs. 100. 


(310) IN THE HIGH COURT OF JUDICATURE AT ALLAHABAD. 

Before Mr, Justice Mhikerji and Mr. Justice Niamat TJUaii, 

(14th May, 1929). 

Messrs. Chokhey Lai Murlidhar . . Assfissee. 

v. 

The Commissioner of Income-tax, United Provinces . . Referring Officer, 

Income-tax Act, {XI of 1922)— Hindu Joint famUy— Members carrying 
on separate btmnesscs in individual names — Agreement stating the bttsinesses to 
be separate — Division, if effected^ 

9 4 

Where an agreement entered into between the members of a Hindu joint 
family, merely stated that certain businesses carried on by some of the members 
in their Tiames were the separate businesses of the respective members, each inde- 
pendent of itself with no concern in the assets and liabilities of the others and 
there was no disclos\tre therein of any intention on the part of the family mem- 
bers to separate, 

HELD, that there, was no disruption of the joint family. 

■ 1929], stated under Sec. 66 (2) of the Indian 

Income-tax Act (XI of 1923), by the Commissioner of Income-tax, United Pro- 
vinces, for the opinion of .the High Court. 


CASE. 

Lala Cho^ey Lal is the head of an undivided Hindu family earryme 
on bu5^nes3^a^Haldwani ■m the district of Naini Tal under the naraf andXit 

of M^s. Chokhey Lai Murli^ar. The family consists of himself, his brothei 
Lala Murbdhar, his sons Lala Kanhaiya Lai and Lala Ram Ratan anH thu 
s^ ^ Lala Murlidhar. The bumne^ is carried^ 
for the sale of gram and one for that of cloth Ona nf ^ 

by Lala Chbkhey Lai hiM as the head of the L^y^nd theTtte 
by his son Ram Ratan. The cloth ^op is managed by the other roti t oia xr 
haiya Lai. Ab the. three shops have hitherto W Seated 
concern and income-tax has been ch^ged on this basis. familj 

.jLala Chlokhey Lai submitted, on behalf of thi 
undivided Hindu family, a return of his income for the "previous vear'* 

pam^ by a petition im^which he stated that the retnr^ Xed to the Si 
family buMess' alone and that Kanhaiya Lai and Ram Ratan who harl ^ 
for some time previously been carrying on cloth and ffrain already 

might be required to submit a separate return of their innnTno separately 

foct thiit .aU the three businesses had 

m this case, rej^ed the and required the ass^ee S- mfaS'of a^om 
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billed notice under sections 22 (4) and 23 (2) to produce the accounts and prove 
that Kanhaiya Lai ai.d Ram Ratan liad ceased to be members of an undivided 
Hindu family and that they were the sole proprietors of the business which they 
were carrying on. The relevant accounts for each business were produced, and 
as regards the question of separation and the separate business of the two sons, 
the assessee, Lala Chokhey Lai went into the witness-box and stated that he sepa- 
rated from his sons Kanhaiya Lai and Ram Ratan as soon as they attained their 
majoritj’’, that is, judging h’om their present age, about 12 years ago. At the 
same time he admitted that no formal partition was made, nor was the ancestral 
property divided among the several members of the family. All that was done 
was that a cloth shop was allotted to one and a grain shop to the other son. The 
reason assigned for the separation was that differences arose among the ladies of 
the house. 

3. In support of the alleged separation some 12 years ago the assessee 
produced five witnesses and a deed of declaration executed and registered on 
i^Iarch 27, 1927. After consideiing the evidence produced the Income-tax 
Officer found, as a matter of fact that the assessee, Lala Chokhey Lai, had failed 
to prove that, as alleged by hhn, ho had separated from his sons Kanhaiya Lai 
and Ram Ratan as soon as they attained the age of majority some 12 years ago, 
and his finding was uphold by the Assistant Commissioner. Indeed, his son 
Lala Kanhaiya Lai, who went into the witness-box himself gave the lie to the 
statement of his father when he stated that he separated when he opened the cloth 
shop in the year 1924. Lala Ram Ratan did not go into the witness-box, but 
the income from the grain business now attributed to him was shown by the 
assessee as part of the joint family income in the year 1923-24. In these circum- 
stances the assessee had failed to prove that he had separated from his sons 
•jorne 12 years ago when they attained their majority. As regards the funds 
with which the business was started, the accounts revealed that the capital 
was supplied by the joint family busine.ss, and the fact that interest was charged 
on it did not prove that it was the self-acquired property of the sons, because not 
infrequently the proprietor of a business charges interest on his own capital. 
Further, it is clear from the accounts that surplus funds are still kept with the 
joint Hindu family and further requirements met by it. It is not therefore, true to 
say that Lala Chokhey Lai gave his sons some capital as a loan to start separate 
businesses of their own. Nor do the accounts show that any part of the capita 
has been paid back. The accounts of both the businesses are still running, and 
it is clear whiat the profit actually was and how it had been disposed of. It is 
not disputed that the sons live in separate houses and have separate kitchens. 
But that does not prove that they have separated from the joint Hindu family. 

4. The assessee now desires that his ease may be referred to the Hon*We 
High Court for the decision of the following points of law as propounded by 
him : — 


‘*2. The facts proved are; — 

(a) That Chokhey Lai, the managing partner of the joint fiiTn con- 
sisting of himself and his brother Murlidhar and styled as 
^‘Chokhey Lai M.urlidhar,” separated his sons Kanhaiya Lai 
and Ram Ratan Lai on account of a family feud (the remtions 
between their wives and their mother not being good) and 
them some capital as loan to start separate businesses of 
own and pay back the capital so advanced with interest iro 
the profits of their respective businesses. 

(b) That the property of Chokhey Lai has not yet been divi ded b> 
metes and bounds, nor accometes (sic) of the firm goir^ o^ 
the name of Chokhey Lai and Murlidhar have been render . 
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(c) That the sons carry on their separate business, board and lodgp 
separately, spend separately on their respective families, keep 
the income of their separate businesses to themselves, and have 
no concern whatsoever with the income of joint business. 

^‘3. That the question of law involved is whether these sons’ firms should 
be assessed separately or jointly with the joint business. 

“4. That the principles of Hindu Law clearly require that in such a 
case the businesses of the sons will be deemed to be their separate businesses and 
should be assessed separately for purposes of income-tax. 

“5. That your petitioner’s firm is not an ancestral business and there- 
fore the sons of the petitioner had no interest in it by virtue of their birth 
according to Hindu Law. All that is proved is that Cho^ey Lai and Muvlidiiar 
form a joint Hindu family and carry on the business jointly under the name 
‘^Chokhey Lai Murlidhar.” 

“6. That the Assistant Commissioner while admitting that even members 
of an undivided Hindu family may have a separate business of their own, still 
finds without any evidence on the record that the businesses of the sons are joint . 
family concerns in which your petitioners are also interested. 

“7. That without any evidence of the fact that the firm Clioliuey Lai 
Murlidhar is ancestral, merely the fact that Chokhey Lai Murlidhar carrj' on n 
joint family business does not create any vested right in their sons, although 
they may be found to be members of the joint family. 

“8. That Chokhey Lai being the father is in law entitled to dispose of 
income of the joint firm Chokhey Lai Murlidhar in any way he likes, because it is 
his self-acquisition. 


'^9. Even assuming that the firm Chokhey Lai Murlidhar is an ancestral 
business, it is settled law that a mere intention to separate is sufficient to el’.an^c 
the status of a joint Hindu family. In the present case explicit intentioa ''*s 
proved by an agreement to separate, and it has been clearly held (vide 26 A L 
J. R., page 857), that where severance is effected by explicit dceiaratmri t)-e 
result IS decisive and the legal result cannot be affected or controlled bv 
subsequent conduct of the parties. ^ 


, the learned Assistant Commissioner has not considered fiillv 

the rulings cited and has taken a wrong view of law and fact!’’ * 


question. It is disputeythat^i/the°-wnq^h a^essee begs tixe whole 

in the family or with funds acaui^edhv th^ partition 

then their income cannot be assessed as a^ part 

.h.y .s £ r f r ri' '”'i» 

Oter ,.4 a, A«l,„nl J',’;"”-'"' 

» .h. .'r!;?, ~ b.™ 

Income-tax Officer or the Assistant Commissions i-’ie 

to ari^ out of the appellate order. It i^ttferefore be said 

with the further questions whether and to what extent thi. ' 

rigtt to dispose of the Se 

moner found as a matter of fact that the aSe^e hJd 

separation or the intention to separate aniT it ^ P’’"'''' ♦•'e 

pnraie, and it followed, as a necessary 
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corollary of this that the entire income must be assessed as the income of the un- 
divided Hindu family as it h>ad hitherto been assessed. 

7. It is not disputed that mere intention to separate is enough to change 
the status of an undivided Hindu family, but the intention must be expressed 
clearly and unambiguously. 

8. The questions of law that arise in this case and which I refer to the 
Hon ’hie Court are as follows: — (1) Does the deed of agreement dated March 27, 
1927 reflect clearly and unambiguously an intention on the part of the members 
of the undivided Hindu family to effect a Reparation among them? (2) In all 
the circumstances of this ease, was the Income-tax Officer, Bareilly, wrong in 
assessing the income from the cloth and grain business carried on by Lala Kan- 
haiya Dal and Lala Ram Ratan along with the income of the undivided Hindu 
family and the Assistant Commissioner in taking the view he has taken? 

9. The deed of agreement is merely a fabrication for income-tax pur- 
poses and has been put forward to escape tax at the appropriate rate. The 
assesses having failed to prove the separation, the Income-tax Officer was right 
in assessing the entire income as that of the Hindu undivided family, and the 
view taken by the Assistant Commissioner cannot be said to be wrong. 

10. I am therefore of opinion that both the questions should be answered 
in thte negative. 

11. The relevant portion of the statement of the case was sent to the 
petitioner for observations and representation, if any and, copy of his reply is 
attached herewith as Appendix E. 

APPENDIX A. 

Copy of translation of the Deed of Agreement of separation of firms by Chokhey 
Lai, Murlidhar, Kanhaiya Lai and Ram Ratan, registered at Haldwani on 
March 30, 1927. 

We Chokhey Lai, party No. 1, and Murlidhar, party No. 2, sons of Lala Radha 
Kishan, and Kanhaiya Lai, party No. 3, and Ram Ratan Lai, party No. 4, sons 
of Lala Chokhey Lai, Vaish by caste, are residents of Mandi Haldwanij District 
Naini Tal. Whereas party No. 1, Chokhey Lai, is the head of the family and 
and party No. 2, Murlidhar, is his real brother. Both of the parties, Nos. 1 and 
2, carry on the firm known as “Chokhey Lai Murlidhar.” Parties Nos. 3 and 
4, on attaining the age of majority, started party No. 3, Kanhaiya Lai, a firm 
dealing with cloth in his own name ^md party No. 4, Ram Ratan Lai, a firm 
dealing with the trade of grain in his own name. Thus the dealings of the above 
mentioned three firms are separate from each other in every respect and the 
proprietor of"one firm has no concern whatsoever with the assets and liabilities 
of the other two firms. Each firm is independent of itself. Therefore we the 
parties concerned have recorded with sound mind and of our own accord and 
without any pressure or inducement this deed of agreement of separation of 

firms. 


JUDGMENT. 

This is a reference under Sec. 66 (2) of the Indian Income-t^ Act 1922 
by the rommissioner of Income-tax in the United Provinces. The facts briefly 
are these There is a family consisting of a father, two sons, the father s 

brother and the brother ’s sons. The father and his dll in 

Murlidhar and there is a firm styled (^okhey Lai Murli^^ whi^ d^al m 

grain Chokhey Lai has two adult sons Ka^aiya Lai and 

dhar’s sons are minors. Kanhaiya Lai carries on a cloth shop and Bam Baton 
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carries on a grain business in another shop. The Income-tax Officer asked for a 
return of income from Chokhey Lai as the head of the family and he, for the 
first time, made a return in which the income from the business carried on by 
his sons was not entered. Chokhey Lai in reply to a question on the point put 
by the Income-tax Officer said that his sons had been separate for several years 
and their business was separate. Chokhey Lai produced a document dated the 
27th March 1927. besides other evidence in support of separation. 


The Income-tax Officer was not at all satisfied that there was a separa*- 
tion and he held that the income-tax should be paid over the aggregate income 
from the three shops. An appeal to the Assistant Commissioner was unsuccess- 
ful. Thereupon Chokhjey Lai asked for a reference to this Court. 

The Commissioner has framed the following questions for ans^ver by this 
Court: — (1) Does the deed of agreement, dated March 27, 1927, ‘reflect clearly 
and unambiguously an intention on the part of the members of the undivided 
Hindu family to effect a separation among them? (2) In all the circumstances 
of this case, was the Income-tax Officer, Bareilly, wrong in assessing the income 
from the cloth and grain business carried on by Lala Kanhaiya Lai and Lala 
Ram Ratan along writh the income of the undivided Hindu family and the 
Assistant Commissioner in taking the view he has taken? 

As regards the document of 27th March 1927, the Income-tax Officer and 
the Commissioner seem to have come to the conclusion that it was really fabri- 
cated for the purposes of avoiding payment of income-tax at a higher rate. 
That is the opinion which is entertained by the Commissioner of Income-tax am-, 
that is a finding of fact which is binding on us. If the document of 27th March 
1927, be a purely fictitious transaction, no question of law as framed in question 
No. 1 arises. 


We have however considered the document of 27th March, 1927. We 
agree with the Commissioner that it does not disclose any intention on the part 
of members of the joint Hindu family to separate. All that it talks of is the 
separate character of the three businesses carried on by some of the members of- 
the family. This does not imply a disruption of joint family That is our 
answer on the question No. 1. 


/nff- 2, our answer is that the Income-tax Commissioner 

^Officer?) of Bareilly was right m assessing the income in the way he did. 

Let a copy of this judgment be sent to the Income-tax Commissioner in 
reply to Ip statement of the case. We certify that the learned Government 
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Before Sir Guy Rutledge, Kt., Chief Justice, Mr. Justice 

W** Justice Brown. 

(22nd May, 1929;. 

Sqni&sundaram Chettyar 


Chari and 


Assessee. 


The Conunissioner of Income-tax, Burma 


• « 


Bef erring Officer, 


tn 


foreign 


hranchr—Jurtsdictton to call for other 
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Tke agent of the Rangoon branch of a non-rcsidint firm was called ugon 
under Scl\ 22 (4) to produce the accounts of the firm^s branches at AUeppey 
{Travancore State) and Jaffna {Ceylon). The notice was issued as inspection 
of Rangoon accounts showed that the firm ivas carrying 07i business in rice in 
Rangoon and Akyah by purchasing and exporting rice to Jaffna and that it had 
also business in AUeppey. 


HELD, that the Income-tax Officer had power to call for the accounts. 

Case [Civil Miscellaneous Case No. 70 of 1028 j, stated under Sec. 66 (3) 
of tlic Indian Income-tax Act (XI of 1922), by the Commissioner of Income-tax, 
Burma, in comi)liancc with the order of tlie Higli Court. 


CASE. 

In accordance witli the order of the High Court of Judicature at Rangoon 
in Civil Miscellaneous Case No. 70 of 1928, dated the 3rd January 1929,* the 
following ease is stated for the decision of the High Court under the provisions 
of section 66 (3) of tire Indian Income-tax Act, 1922. 

2. The question of law in respect of which I am directed to state a case 
arises from the assessment of the P. K. N. Chettyar Firm for the year 1925-26 
under section 23 (4) of the Act and is as follows: — “Whether, in the circum- 
stances of this case, it was open to the Income-tax Officer to require the produc- 
tion of the books of the Jaffna and AUeppey branches of the asscssee; and, if 
not, whether the failure to comply with .such a requisition is a default within 
the meaning of section 23 (4) of the Act and renders the asscssee liable to assess- 
ment under that sub-section?*^ 

3. The following are the facts of the case material to the question at 
issue : — 

The partners of the firm, who are taxed through their agent in Rangoon, 
are two Hindu undivided families resident in the State of Pudukotta (outside 
British India). Inspection of the Rangoon books of account showed that the 
firm was cai*rying on business in rice in Rangoon and Akyab by purchasing and 
exporting rice to Jaffna (Ceylon) and that it also had business in AUeppey 
(Travancore State) and in Moovar and Malacca (Straits Settlements). 

In order to determine whether there were any other taxable profits of 
the firm, a notice was issued on 4th March 1926 to the Rangoon agent requiring 
him to produce on the 24th March 1926 (along with other documents not relevant 
to the question above) the Jaffna and AUeppey accounts. 

This notice contained a warning. to the effect that if the tlaffna and 
AUeppey accounts were not produced the income deemed to arise from these 
businesses under section 42 (1) would have to be estimated. The Rangoon agent 
sent the notice to the partners and applied for an adjournment up to the 31st 
March, which was granted. 

On the 31st March, the Rangoon agent (Somasundaram Chettyar) ap- 
peared before the Income-tax Officer and filed certain affidavits, but nothing was 
tendered in respect of the Jaffna and AUeppey accounts. The agent was 
given time up to the 29th April to produce these accounts. He was at th^ same 
time warned that in the event of default the assessment would be made without 

further notice. 

On the 29th April, a pleader appeared for the asscssee and filed certain 
affidavits, one of which was by Nagappa Chettyar, one of the partners, who 


• Reported at page 338 infra. 
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slated that there were no transaetions between Itaiigoon and Alleppey in tlie 
account year. 

As regards Jaffna, he stated that no profits were derived at Rangoon 
during tlie accounting period by business connection with Jaffna; he, however, 
requested that an audited abstract ot the Jaffna accounts by competent and 
recognised auditors might be accepted in place of the books, as it would dis- 
locate the Jaffna business if the accounts relating thereto were removed. The 
Income-tax Officer agreed to acceiit audited profit and loss statements and balance 
sheets and day book extracts relating to the Jaffna and Alleppey businesses 
and [by a notice under section 22 (4j, dated the 4th August 1926], fixed the 
30th October 1926, for tlile production of these documents. 

In response to this notice, two communications were received from the 
partner Nagappa Chettyar, from Madras, urging that the firm was not liable to 
be assessed on profits arising outside British India. Finally, a hearing was 
granted to the assessee’s advocate from JIadras. At this hearing, the Income-tax 
Officer explained that the profits from business connection between Jaffna and 
British India (Rangoon and Akyab) were assessable under .section 42 (1) read 
with section 4 (^). But the asscssee’s advocate adhered to the position that the 
Jaffna accounts could not be produced. 


In the absence of the accounts and documents, and even of the audited 
profit and loss statement for the Jaffna business, the Income-tax Officer made 
the assessment under section 23 (4) by his order dated 16th April 1927. 

4. My opinion on the question at issue is that the Income-tax Officer 
had power to require the production of the books of the Jaffna and Alleppey 
branch^’ and that thez-efore the second part of the question does not arise. 
Under the provisions of section 22 (2) of the Act, the assessee who is a non- 
resident is required to return his total income, that is, his income which accrues 
or arises or is received m British India [Section 4 (1)] and his income which is 
deemed to accrue or arise in British India [Section 42 (1).] By section 22 (4) 
the Income-tax Officer is given the power to require the assessee “to produce or 
cause to be produced, such accounts or documents as the Income-tax Officer may 
require. The only qualification to that power is contained in the proviso to 
section 22 (4) and has no bearing on this case. Now the Income-tax Officer 
had every reason to believe that the assessee earned an income which was tax- 
ablc under section 42 (1) and that he could only ascertain the correct amount of 
this income by a scrutiny of the Jaffna and AUeppey accounts. (It is to be noted 
that the asse^ee refused to produce not only the actual books of account but even 
audited profit and loss statements and day hook extracts %vith vhich the Income- 

satisfied). I submit therefore that a limitation 
on the Income-t^ Officer s power such as is contended for by the assessee cannot 
be read into swtion 22 (4). In support of this view I refer to N. P. Radhaki^ien, 

^ Sons V Commtssioner of Income-tax, Punjab and North-West Frontier 
Province (1). 

5. In the High Court’s order directing this reference the • 

Chand v. Comnmsioner of Income-tax, Punjab(2) is cited case of Pnwi 

bearmg on th? question at issue in this case The view iaken hv T"*® 

be held to he in default for the purpose of 23 

be shown that he is liable to he assessed. In thVeoSn^ ? aoti’tha^e 
ImbiUty to be assessed on the profits from its forei^ budne2^Tit“ili! 

(1) 2 I. T. C. 845. 

(2) 8 I. T, C. 52. 
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tion to the High Court under section 66 (3) it admits what it describes to be a 
“special and limited * ’ liability under section 42 (1). 

Foxicar, for the Assessee. 

Gaunt, for the Cro\vn. 


JUDGMENT. 

The P. K. N. Chettyar Firm, the principals of which are resident in 
Pudukotta State outside British India, carrj’- on business in Rangoon through 
their agent. The agent submitted a return of income for the year 1525-26 to 
the Income-tax Office, and on the 4th of March 1926, the Income-tax Officer 
issued a notice on him under the provisions of section 22 (4) of the Income-tax 
Act to produce books of account of the Jaffna and AUeppey branches of the 
firm. This notice was issued because inspection of the Rangoon books of account 
showed that the firm was carrying on business in rice in Rangoon and Akyab 
by purchasing and exporting rice to Jaffna and that it also Jiad business in 
AUeppey. The books of account not having been produced, the Income-tax 
Officer made an assessment on the firm under the provisions of section 23 (4), 
and the question v>e have now to decide is as to the legality of this assessment. 

By an order of this Court the Commissioner of Income-tax has been 
directed to state the case and refer to this Court the question whether, in the 
circumstances of this case, it is open to the Income-tax Officer to require the 
production of the books of the Jaffna and AUeppey branches of the assessee ; and, 
if not, whether the faUure to comply with such a requisition is a default within 
the meaning of section 23 (4) of the Act and renders the assessee Uable to assess- 
ment under that sub-section. The Commissioner has now stated the case and 
referred the question to this Court for orders. 

The Rangoon agent has presumably been assssed under the provimons of 
section 42 of the Income-tax Act, and our attention has been drawn to two 
recent decisions of the High Court of Bombay as to the meaning of the word 
“agent” in that section. In the cases of the The Boynbay Trust Corporation, 
Ltd. V. Coyyimissioner of Incoyyie4ax, Bomhay{l), and Remington Typewriter 
Company {Boynbay) v. Comyyxissioner of Income-tax, Bombay{2), it was held 
that sections 40, 42 and 43 of the Indian Income-tax Act, 1922, are to be read 
jointly and not disjunctively, and that in order to make an agent Uable under 
section 42 it is necessary that he should be in receipt of income on behalf of the 
non-resident for whom he is agent. We understand the contention to be that 
an agent is not liable save for moneys actuaUy received by him in Briti.ih 
India and that therefore books of account from outside British India cannot be 
necessary for the purposes of assessing income. 

We do not consider it necessary to express any opinion on the question 
raised in the Bombay case, as we are unable to see how it follows as a coroUary 
to the decision in those cases that the agent was not bound to produce the boo^ 
of account in question in the present case. We do not understand it to be con- 
tended that the agent in this case is in receipt of no income on behalf of the 
rton-resident firm. Section 22 (4) is very wide in its terms. It empowers the 
Income-tax Officer to serve on any person upon whom a notice has been served 
under sub-section (2) a notice requiring him to produce, or cause to be produced, 
such accounts or documents as the Income-tax Officer may require. The only 
limitations to the powers of the Income-tax Officer in this respect are that he 
cannot require the production of any accounts relating to a period more than 3 
years prior to the previous year. In the present case the p erson on Whom notice 


(1) 3 I. T. C. 133. 
(S) 3 I. T. C. 166. 
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is served is the Rangoon agent of the non-resident firm, but it is non-resident 
firm which was being assessed, and it can hardly be contended liiat it is outeide 
the power of that firm to produce the account books. The Income-tax Officer 
was of opinion that the books were required to help him. to ass^ the 
to tax, and the section gives the Income-tax Officer full discretion in the 

matter. 

It is impossible for us to hold that the books could not be required and 
could not give any valuable information as to the amount to which the non- 
resident firm should be assessed. We can find no authority in the Act for vary- 
ing the plain meaning of the wording of section 22 (4), or for limiting the power 
given to the Income-tax Officer by that clause. We are, therefore, of opinion 
that the Income-tax Officer had the power to call for the account books in quM- 
tion. We ans^ver tlie first part of the question referred in the affirmative. The 
second part of the que^ion referred does not therefore arise. 

The Chettyar film will pay the costs of this reference, auwcate’s fee 
5 gold moburs. 


(312; 


IN THE HIGH COURT OP JUDICATURE AT PATNA. 

PULL BENCH. 


Before Sir Courtney Terrell, Kt., Chief Justice, Mr. Justice Ross, 

Mr. Justice 'Wort, Mr. Justice Kulwant Sdhay and Mr. Justice Maepherson. 

(27th May, 1929.) 

Raja Rajendra Narayan Bhanja Deo . . 


V. 


The Commissioner of Income-tax, Bihar and Orissa . . Referring Officer. 

Income-tax Act, {XI of 1922), Sees. 2 (1) (c) and 9~~BuUding occupied 
by Zamindar — Annual value, if agricultural income^--^urisdiction to determine 
portion of building as occupied for non-agricultural purposes — Meaning of pro- 
viso to section 2 (1) (c) — Mutation fees on transfer of holdings by succession If 

exempt as agricultural income. 

ne Raja of Kanika on an assessment to income-tax claimed exemption 
under Sec. 2 (1) (c) of the Income-tax Act in respect of the annual value of his 
re^dential palace costing about 4 lalchs situate in his Zamindari. In the. palace 
which besides containing the usual accommodation such as dra/wing room dining 
room, e^c., had a detcfied guest house, certain quarters were allotted to certain of 
Am Zamin^n staff. The Income-tax Officer rejected the claim to ike extent of 
the sun^f Rs. 3,000, determined by him as the proportionate value^of the nor 
twn of Vie palace not required wholly and exclwnvehj for agricACdural purposes. 

< . 7 - (Maepherson, J., dissentiente) , that on the 

finding that me buiUltng was required by the assessee by reason if his connection 
with the land, the Income-tax Authorities had no jurisdiction to determine what 
portion of the building was as a matter of fact required by the assessee in hi. 

osseme locM entitled to claim 
2 (1Hc7 agricultural income within the meaning of section 

The expression. “by reason of his connection with the land’’ in the 
to section 2 (1) (c) of the Income-tax Act explains the nature of tL clt^s nt 

• il929) 9 pAi. 1 5 A. I. R., (1929| Pat. ^ 
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persons eniitled to exemption and does not confine the exemption to such portion 
of the huitdiny, etc., needed for the purpose of receiving the rent or revenue. 
The only test is that the receiver of the rent or revenue has to occupy it as a 
dwelling house hy reason of his connection with the land and establishes the rela- 
tion hetween himself and his house with the land. 

Income in section 2 (1) (c) e^f the Income-tax Act does not mean income 
actually earned but includes notional income derived by the owner in occupation. 

Mutation fees paid by tenants on the transfer of ryoti holdings upon suc- 
cession thereto in permanently settled estates are rent or revenue within the mean- 
ing of section 2 (1) of the Income-tax Act. 

Maharaja of Dharbanga v. Commissioner of Income-tax, 3. I. T. C. 
158. Approved. 

Case [Misc. Judicial Case No. 120 of 1927], stated under Sec. 66 (3) 
of the Indian Income-tax Act, (XI of 1922), by the Commissioner of Income-tax, 
Behar and Orissa in compliance with the order of the High Court, dated 23rd 
November, 1927. 


CASE. 

As directed by their Lordships in their order, dated 23rd November 
1927, in Miscellaneous Judicial Case No. 120 of 1927, I state below a case on 3 
points of law arising out of the order passed on appeal, 30th June 1926, in the 
asse.ssment made in the year 1925-26 on the income of the financial year 1924-25 
of Raja Rajendra Narain Bhanja Deo of Kanika (herein after referred to as the 
assessee). 


2. The first question on which I am asked to state a case may be formu- 
lated as follows: — ^^Whethcr any portion of the valuation of assessee ’s palace at 
Kanika is taxable, or whether on the other hand the whole valuation of this 
palace should be exempted as being agricultural income within the meaning of 
section 2 (1) (e) of the Act”. In my order in review I noted that I would 
decide this point subsequently according to the decision of Your Lordships in a 
similar case, which is already before you, but I have been directed to state a 
case in this assessment as well because it is possible that the other case may be 
settled and becau.se further this may prove to be a case in which one or other 
of the parties may take the decision further under legislation wnich is in contem- 
plation. I presume your Lordships refer to section 66-A of the Act inserted 
by Amendment Act 24 of 1926, which allows an appeal to the Prh'y Council and 
which is already in force. 


3. Assessee as stated by his representative who appeared before me yes- 
terday, enjoys an income from agricultural rent amounting to approximately 
Rs. 2,10,000. His taxabledncome is approximately Rs. 80,000 and his income 
from fisheries and other general sources, which is not taxable, or has so far 
e.scaped taxation is Rs. 1,00,000, His palace at Kanika was built in the year 
at a cost of Rs. 3,00,000 apart from the Zenana quarters, which wore subsequently 
built and which cost another lac. The Manager’s office, which is also situated 
in Kanika and which is a separate building was built on some date before e 
year 1902 and houses thy general Zemindari staff while the palace proper, 
a portion of the valuation of which has been taken into c^sideration for inec^e- 
tax purposes, accommodates only 7 of the Zemindari staff, prac.ma y e w o 
of the building being used as a. residence for the asse^ee and ior visitors, it 
contains the usual rooms to be found in such a palace including ^^a^ing room 
dining room, billiard room and bed rooms, while there ^siuall 
house containing one public hnll and two bed rooms. TKe Income-tax Officer 
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in making this assessment has taken 3,000 as the px'oportionate valuation of th^ 
portion of this palace, which is not required for agricultural puiposes. 

4. As required I state my opinion on the questions of law raised. 


5. If tlie valuation of the building in question is to be exempted, the 
following conditions must be fulfilled; (1) it must be owned and occupied by 
the receiver of rent or revenue from agricultural land, (2) the building must 
be on or in the immediate vicinity of the agricultural land, and (3) it must 
be a building whicli the receiver of the rent or revenue by reason of his connection 
with the land requires as a dwelling house or store house or other out building. 
It is admitted that the palace in question is on or in the immediate vicinity cf 
the land, the rent of which the assossee receives, and it is not denied that this 
building is owned and occupied by tlie assessec, who is a receiver "bf rent, but 
it is the contention of the Department that it is not occupied by him qua receiver 
of rent and that it is not required by him qua landlord as a dweUuig house, store 
house, or other out building. The real point at issue is whether tlie valuation of 
the whole of the residence of a Zemindar should be exempted from income-tax, 
regardless of the proportion between that valuation and his income from landed 
property and regardless further of the proportion which his income from larded 
property bears to his income from other sources. In this ease, assessee’s income 
from rent i>roper is ai)proxiniately 50 per cent of liis total income and in my view 
assessee requires or has built this palatial residence not because he requires such 
a building by reason of his connection with the land but because his total income 
and high social position demand it. It would, in my view, be straining the law 
unfairly to hold that the total value of this building is exempt from income-tax 
by reasoiy of the provision of section 2 (1) (c) of the Act, read with section 
4 (3) (viii) and section 2 (1) (c) should be interpreted as giving exemption 
only to Zemindari Katcheries, Manager’s offices and buildings of that nature. It 
is submitted therefore that this palatial building is not required wholly and 
exclusively for agricultural purposes and that the question of the valuation of 
what proportion of the total building assessee should be assessed is a question of 
fact to be decided in each case, regard being had in coming to a decision to the 
provisions of the proviso to section 2 (1) (c) of the Act and in particular to 
the point whether the building in question or the whole of the building is required 
by reason of t!ic assessee ‘s connection with the land. In this case assessee has 
not been taxed on the valuation of the out buildings or Zemindari Office, but 
only on a small propoilion of the annual valuation of the palace proper. 


• youi Lordships have asked me to state a 

case is Whether mutation fees paid by the assessec ’s tenants npon sneceedin<' 

to holdings or tenures by inheritance are covered by the tei-m “Agricultural 
income as defined m section 2 of the Income-tax Act of 1922”. 


7. The term tenant’ includes both tenure holders and vaiv'j+o 
section 14 of the Orissa Tenancy Act (Act 2 of 19131 thp ^tnder 

recognize the transfer of a tenure by succession, only provided 

him a fee amounting to Ks. 2 except in the case of a Bait 

shall be Re. 1. while under section 30 of the leT ff a faiyatt es^^^^ '' 

respect of a right of occupancy it shall, subject to any cusfom ti 

d^eend in the same manner as other immovable propert^ In mv order ^ 

when dealing with this point I held that 

raiyats was an illegal Ahwah and therefore taxable while the nno f 

fees realized on the occasion of transfer of tenures 

on the finding of Your Lordships "fa casraTrordy^ 

no evidence on record which would enable me to sennmfe there was 

the amount of income shown under this head by the assessee 
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attached to his return of income, viz., R.s. 4,466 from the portion which may not 

ts taxable I refused to interfere with the order of assessment taxing the whole 

sum as originally shown in the explanation attached to the assessec’a return of 
income. 


8. I deal first with the question whether mutation fees paid by tenure 
holders on succession by inheritance are covered by the term “Agricultural 
income” as defined in section 2 of the Income-tax Act, 1922. As stated above, 
under section 14 of the Orissa Tenancy Act of 1913, the landlord is bound to 
recognise the transfer of a tenure by succession only provided that the transferee 
pays him a fee amounting to Rs. 2 in certain cases and Re. 1 in others. Assessce’s 
representative alleges that though under the law asscssee can realize this amount 
he as a matter of fact realizes only at the same rates os in the ca.se of tra isfer of 
occupancy rights by succession, namely, at the rate of annas two per acre with a 
minimum fee of annas four and a maximum fee of Re. 1. This transfer fee is 
not covered by the term “Rent” as defined in section 2 sub-section 1C of the 
Orissa Tenancy Act and the question is whether it is revenue derived from 
land which is used for agricultural purposes and the answer to this question 
would appear to depend on the correct definition of the word “Revenue”. This 
word has been defined in the Oxford Dictionary as, “the return, yield or profit 
of any land, property or other important source of income; that which comes 
into one as a return from property or possessions, specially of an extensive kind ; 
income from any source specially of an extensive kind ; income from any source 
but specially when large and not directly earned”. Ii it is hold that landlord s 
fees is money which comes to the landlord by virtue of the fagt that he is tlie 
o^vne^ of the land it is agricultural income, but if this view is correct and the 
word revenue is taken in this wide sen§c the re.sult would be to include within 
the meaning of agricultural incoii.e illegal realisations or Ahwahs, whieh a 
landlord realised by \nrtue of his position as a landlord though these are neither 
agricultural rent nor revenue. In my opinion the correct way to view tlicse 
receipts is to hold that they are not rent or revenue derived from land, but arc 
payable by a tenure holder under a liability incidental to tlie ownership of the 

tenure. 


9. According to the statement of assessee’s representative the rate charged 
is two annas per acre with a minimum fee of fonr annas and a maximum- fee ot 
Re. 1. In the case of each application for transfer regular printea forms arc 
used and a regular file is opened. No raiyat has so far refused to pa> thm 
fee— at least not to the knowledge 'of asscssee ’s representative who “PPo®™® 
before me and has been serving the Estate for yf 

hand if a successor by inheritance refuses to pay this ' t 

refuse to recognize him and when he came to pay rent for ^ dmg ‘’’O rreeipt 

would be issued in the name o' ihe deceased occupant, through the paye . 

other words, unless this fee is paid the 

raiyat and refused to keep hi'' Jamahamdi. ‘ heritable except with 

does not advance the claim that an occupancy holdiTi„ , . ^he nuostion 

tion fee the asscssee would refuse to rorognjzc him thoiigh he 
eve of the law. The position then is this. Occupancy S in the 

ieet to any custom to the contrary. No such custom has toen lessor 

Co of this estate and therefore oeeupaney right «P^ 

without any charge being made by do unless this 

moreover to keep his Jamabandi upto date, but this ne 
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mutation fee is paid and the raiyat pays it because he has a fear at the back of 
his mind that if he does not pay his title may be questioned, particularly if he 
wishes subsequently to effect a transfer by sale which can only be done with the 
landlord's consent. The landlord is therefore charging a fee for keeping his 
Jamalandi upto dat^, which it is his duty to do ^vithout any fee. 

10. Under section 84 of the Orissa Tenancy Act all impositions upon a 
tenant under the denomination of abwab, mathat or other like appellations, in 
addition to the actual rent, are illegal, and under section 86 the exaction of 
such impositions is punishable by fine. I am of opinion' therefore that this 
mutation fee in the case of transfer of occupancy holding by inheritance is an 
illegal abwab, is neither a legal rent nor revenue and is therefore taxable. 

11. There is on the file a copy of a letter from the Secretary to the Board 
of Revenue, Lower Provinces, to the Director of Land Records and Agriculture 
in Bengal dated the 22nd February, 1893, in which the Boaid expressed the opi- 
nion that the levy of a small fee for registration of transfer or mutations is 
legitimate. The Board however does not definitely say so, while further this 
expression of opinion was given 20 years before the Tenancy Act now in force 
was passed. Finally the Board appears to have arrived at this conclusion 
because the provisions of the Tenancy Act then in force regarding the registration 
of mutations do not apply to ordinary raiyati holdings, but it is clear that under 
section 30 of the. Act at present in force an occupancy right is heritable subject 
to any custom to the contrary. The assesses in this /case does not claim that 
there is any such custom. He cannot therefore interfere with or refuse to 
recognize a transfer by inheritance and he accordingly cannot charge a fee for 
recognizing this transfer, which is what he i.s virtually doing. In other words, 
he is not in return for this fee giving a consideration which he can legally with- 
hold if the fee is not paid. 


12. Assessment in this case has been made on the income of the finan<» 
cial year 1924-25 and on 13th October, 1923, assessee. borrowed by taking an 
overdraft from the Bank the sum of Rs. 501-4-0 for the pui'pose of buying shares, 
while on 22nd October, 1924, the assessee borrowed the sum of Rs. 3,030 for the 
same purpose and Your Lordships have asked me to state a case on the question 
whether assessee can be allowed as an admissible deduction the amount of 
interest which he has paid on this overdraft during the “Previous Year". I 
had noted in my order in review that on a certain date or dates after overdrafts 
were taken for the purchase of shares, assessee 's account with the Bank if 
balanced, would have shown a credit balance, and that "therefore after that 
date there was no sum due to the Bank. In this connection I was misled by 
the claim of the a^essee which was* not that he should be allowed interest on an 
overdraft amounting to the total of these two sums referred to above but interest 
on a sum of roughly Rs. 9,700, Rs. 6,200 of which was borrowed before July 1923 
while the balance of Rs. 3,500 was borrowed partly on 13th October 1923 and 
Sba'i 2"t\Ootober 1924, and it ia true that on L October, mS thLe^ 
credit balance though this was changed to a debit balance by the withdrawal of a 

3.30.000 on the 2nd October, 1923, for. the purpose of phasing 
Zemindan, and since that date the balance has invariably been a debit nnp 
^essee can therefore be allowed interest for the whote of the year 1924-25 on 

® “\13th October, 1923,. while he can Xowed 

^325. This queSion WoiJd never h^S^ 
if assessee had not made an exorbitant claiih and if assesses had bpiii ^ 
repreaented before me at the ^e of the hea^g of 
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K. F. Jaijaswal and S. M. Guijta, for t!io Asst-ssoe. 
Goveryiment Advocate and C. M. Ayarwula, for the Crown. 


JUEGilENT, 

COURTNEV TEKKELL, C. J. : — This is a reference by the Commis- 
sioner of Income-tax under section 66 of the Income-tax Act, 1922. It has been 
placed before a full Court because the Ciw\'n desire to contest the soundness of 
an earlier decision hereinafter referred to. 

The assessee, the Raja of Kaiiika, derives rather more than one Jialf of 
his large income from agricultural rents. He has a residential i)alace upon his 
esfate which extends over about 40 square miles, in which certain quarters are 
allotted to certain of his Zemiiidari staff. According to the ease stated by the 
Commissioner “It contains the usual rooms to be found in such a i)alace includ- 
ing drawing room, dining room, billiard room and bed room.s, while there is a 
small detached guest house containing one public hall and two bed rooms. The 
Income-tax Officer in making this assessment has taken Rs. 3,000 as the propor- 
tionate valuation of this palace, which is not required for agricultural pur- 
poses.” The cost of the whole palace was about 4 lakhs of rupees. The proviso 
to section 2 sub-section (Ij (c) of the Act exempts from taxation as agricultural 
revenue the notional income of a building ‘'which the receiver of the rent or 
revenue or the cultivator or the receiver of the rent in kind by rcaso:i of liis 
connexion with the land, requires as a dwelling-house or as a store house, or 
other out building.” The Department contends that the words “by reason of 
his connexion with the land requires as a dwelling-house” mean that the proviso 
is only to apply to such portion, if any, of the building as should be needed as 
a dwelling house, store house or out building for the purpose of receiving of 
rents, or cultivation, or receiving of rent in kind as the case may be. The argu- 
ment more shortly put is that the word ” requires” is used in the sense of 
“needs” and that the words “by reason of his connexion with the land” mean 
as applied to this case “for the purpose of collecting the rent or revenue.” 

This interpretation, if correct, would leave the taxable proportion of the 
notional income from the building to be assessed by the Income-tax Officer as a 
matter of fact and without appeal. Now I can see no indication in the Act 
of any circumstances whicli are to guide the officer in assessing the taxable pro- 
portion. There is, for instance, no indication whether the dwelling house is to 
be of such a kind as to enable the owner to reside in it for such time as may 
be nece.ssary for the collection by him of his rents, or whether his family may 
properly be expected to accompany him, or whethei* the distance from such 
other dwelling as he may own ought to be considered, or whether liis social 
prestige or the need of displaying it to his tenants is to be taken into account. 
All these considerations and many others arc according to the Departinent to 
be left to the officer as mattei’s of fact within his sole discretion. Had this been 
the real intention of the Legislature one would have expected to find in the Act 
a set ol guiding princii>les. On the other hand, for assessing the revenue of a 
business the Act provides elaborate guides. For this reason alone I am of 
opiriion that the Legislature had no such intention as suggested by the Depart- 
ment. 

But apart from this con.sideration the words oT the proviso are not cap- 
able of the construction suggested. The word “requires” means that the assessee 
demands to appropriate the building for the purpose of a dwelling house, or as a 
store house, or other out building and the worii “by reason of his connexion 
with the land ’ ’ mean tliat only the fact of his being a receiver of rent or revenue, 
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or tlw: fact of Iiis being a cultivator, or the fact tliat lie is a receiver of rent m 
kind entitles him to claim any building as a dwelling house, a store hoi^e or an out 
building. If he should not occupy any of these positions in connection with the 
land he is not entitled to claim, as tax free, accommodation of the kind specified. 
In other words, the expression “by reason of his connexion with the land” is 
merely used to explain the nature of the class of persons entitled to exemption. 
It has been said that piuietuation must not be used in construing a statute other 
than as a mere tcmiJora7iea expositio, and for this limited purpose it may be 
noticed that the words are not separated by a comma or otherwise from the 
words “the receiver of the rent or revenue or the cultivator or the receiver of 
the rent in kind,” whereas the verb “requires” is separated bj" a comma from the 
grammatical subject and the phrase ‘ ‘ by reason of his connection with the land. 
My conclusion is that this phrase lias a qualitative and not a quantitative signifi- 
cance. Of course there must be a bona fide use of the building as a dwelling 
house, store house or out building and the assessee is not at liberty to claim 
arbitrarily tlie exemption of any building which he may at his own choice des- 
cribe as a dwelling hotise, store house or out building without regard to the 
actual facts. For these reasons I am in agreement with the decision arrived at 
in the case of Maharajadhiraja of Dharbanga v. Commissioner of lncome4ax{\). 


It has further been argued that the income on account of buildings which 
is to be exempted from taxation is not the notional income but the actual income, 
if any, derived therefrom. This argument will hardly bear examination, and I 
will say no more than that I am in full agreement with the views of my learned 
brethern on this point. 


The next matter for decision is as to whether mutation fees paid by the 
assessee's tenants upon succeeding .to holdings or tenures by inheritance is within 
the definition of agricultural income furnished by the Act, that is to say, “any 
rent or revenue derived from land which is used for agricultural purposes.” It 
has been contended that the realisation of these mutation fees is illegal and 
unenforceable. To my mind this is not a circumstance, even if it be the fact 
which has ajiy bearing upon the question to be decided. The tenants arc ad- 
mittedly in occupation of agricultural land and however illegal the sum so collect- 
ed it is paid by the tenant to the landlord by reason of the relationship of land- 
lord and tenant of such land. Such being the case, the mutation fees paid 
are clearly income derived from land which is iised for agricultural purposes and 
I agree with the former decision above referred to in which the same point was 
decided in favour of the assessee. 


There was a third point as to the admissibiUty of deductions on account of 
interest paid on over-drafts but this point does not now caU for consideration. 

The a^ers to the questions put by the Commissioner being in favour of 
the assessee, he should receive 20 gold mohurs by way of costs. 


• ^ conceded that the first question is answered by the deei- 

mon m of Dharbhanga v. The Commissioner of InJrne-tax(l) 

but It IS argued that that case was wrongly decided. The learned Government 
Advocate advanced two altemative arguments. vjovernment 

, : The &st w^ that- this house property is taxable under secUon 9 anil thm 
no section of the Act exempts it from taxation. What is exemntPi^ Kv 
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taxes is the annual value of buildings, and, where the buildings are in the occu- 
pation of the owner, rules are given for ascertaining the annual value to him, 
which is tlius notional income and is taxed as such. But if notional income is 
taxable, it must also be subject to abatement of tax. Income cannot mean one 
tiling for the purposes of taxation and another for the purposes of abatement. 
There is therefore no reason for restricting income in section 2 clause 1 (c) to 
income actually earned. Again, such a construction destroys the meaning of 
the clause. If a Zemindar lets his house, then he does not require it and there- 
fore it is outside the clause altogether. It is suggested that what the clause 
refers to is income derived from letting part of the house,; but the clause only 
exempts income from a building owned and occupied by the receiver of rent, and 
so far as it is not occupied by him, it is not within the exception. 

The alternative argument was that advanced by the Commis- 
sioner of Income-tax that the house is too large for the assessee’s 
requirements as a Zemindar and is therefore assessable in part. But 
if the legislature liad contemplated such an inquisition into the 
domestic affairs of the assessee as this argument involves, it seems to me that it 
would have been expressly provided for. As was observed by Lord Hannen in 
Tennant v. income-tax is imposed not on the personal suitable- 

ness of the man’s surroundings which must vary with the man and the same 
man in different circumstances, but on his income capable of being calculated. 
There are three requisites for exemption under this clause: (1) the bmlding must 
be owned and occupied by the receiver of the rent; (2) it must be on or in the 
immediate vicinity of the land; and (3) it must be a building which the receiver 
of the rent by reason, of his connection with the land requires as a dwelling 
house. The first two conditions are admittedly satisfied, and the question is 
about the third; and this question reduces itself to the meaning of the word 
‘requires’. In my opinion the meaning is determined by the context and is 
limited only by the words immediately preceding and following it, namely, “by 
reason of his connection with the land” and “as a dwelling house.’’ There is 
no reference, or suggestion of a reference, to the size of the house as a condition 
of exemption. The only test is that the receiver of rent has to occupy it as a 
dwelling house by reason of his connection with the land. If by reason of his 
connection with the land, he has to occupy timt house (not a house as large as 
that), then the notional income derived from the occupation of that house is 
agricultural income and is exempt from taxation; othenvise the taxability of a 
Zemindar’s house would vary with his zemindary income, the size of his family 
and his personal tastes. A house free of tax in the hands of one might be 
taxable in the hands of his successor and a house free of tax at one time might be 
taxable at another. In my opinion the answer to this argument is that these con- 
siderations are outside the Act and that a construction of the section which in- 
volves such considerations is not the true construction. I therefore see no 
reason to alter the opinion expressed in the judgment in Maharajadkiraj of 
Dharbkanga v. The Conwiissio7icr of lncoj)ie-tax{2), to which I was a party. 

On the second question, it is conceded that so far as the mutation fees arc 
fees payable on succession to tenures they are agricultural income; and this is 
said to be the result of section 14 of the Orissa Tenancy Act which entitles the 
landlord to a fee in the case of a transfer of a tenure by succession. But it is 
nigued that mutation fees on the transfer of raiyati holdings by succession are 
not agricultural income because by section 30 of the Act the right of occupancy 
descend.s in the same manner as other immovable property in the case of intestacy 
uud any fee taken for iqutation of names is an illegal cess. 1 am unable to see 

(1) 3 Tax. Ca8., 168-: 1892) A. C. 150. 
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how the legality or illegality of a charge affects the source from which thje income 
is derived. If a mutation fee on the transfer of a tenure is agricultural income, 
it is difficult to see on what principle the mutation fee on the transfer of a raiyati 
holding is not agricultural income also. In my opinion both these paymen' 
are equally revenue issuing from the land or, what is the same thing, from the 
relation of landlord and tenant. 

Learned Counsel for the assessee pressed for a decision on the question 
of the legality of these charges. It is contended that section 30 merely states 
the rule of devolution of occupancy holdings in the case of intestacy and that the 
exaction of a mutation fee would be governed by custom, at any rate in a per- 
manently settled estate. It is said that this custom lias been recognized in the 
instructions of the Board of Revenue in 1893, and that it is followed by the 
Government itself as proprietor of the Khurda estate. This may be so, but the 
question seems to me to be altogether outside the jurisdiction of the Commi^ioner 
of Income-tax ; and, consequently, not fit for decision by this Court in the present 
proceeding. 


WORT, J. : — ^^rhis is a case stated by the Commissioner of Income-tax 
under an order of this Court, dated the 22nd November, 1927. The Court re- 
quired the Commissioner to state a case on three matters. As regards the third, 
however, the attitude adapted by the Commi^ioner before the order of the 
22nd November 1927, appears to have been under a misapprehension of the facts 
and it has now been adjusted and the Crown concedes that the assessee is entitled 
to the deductions which were claimed in regard to this. 

The remaining questions aro two in number. The first is whether the 
house occupied by the assessee on his estate at Karika is entitled to complete 
exemption as agricultural income under the provisions of section 2 sub-section 
(1) (c) and section 4 (3) (viii) of the Income-tax Act. 


The second question that arises is whether certain mutation fees which' 
are a part of the Zemindar’s income are agricultural income within the meanino- 
of section 2 sub-section (1) (a) of the Act. ° 

It will be necessary in dealing mth these points to state briefly the facts. 
The Raja of Kanika has a palace at Kanika Avhieh appears to have cost some- 
tJiing like three lakhs of rupees apart from the zenana quarters. This palace is 
situated on his zemindari which is of an area of 439 square, miles 


In the case stated it is admitted that the description of the palace com- 
plies with section 2 sub-section (1) (c) in that it is on or in. the immediate 
vicinity of the land and that the building is o^vned and occupied by the assessee 
being the receiver of ihe rents and profits. The question which the Commissioner 
of Income-tax states arises is w'hether the whole valuation, that is, the annual 
value of the residence of this Zemindar should be exempted from income-tax 
regardless of the proportion betw en that valuation and his income from landed 
property and regardless further of the proportion which his income from landed 
property b^rs to his meome from other sources. The Commisioner further states 
m the c^e that the assess^ ’s income from rent proper is approximately 50 per 

income. Further he states that it is submitte^l that this palatial 

exclusively for agricultural purpoL and 
that the question of valuation of what proportion of the total hniPtinw 
a^essee should be assessed at is a question of fact in each cLr The 

the a^^sraent of the building or a part thereof is undoubtedly a question of 
f^et hut nowhere m the Act does it provide that tha i ^ ^^esuon oi 

te,ui«d for agricultural purposes. ThrA^ttt't ^rS^'reS ' 
a dwelling house m connexion with the land/* ^ essions required 
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The second section defines “agricultural income” and sub-section (1) 
(c) includes any income derived from any building owned and occupied by the 
receiver of rent or revenue of any such land, and eliminating irrelevant por- 
tions it goes on to provide that the building is on or in the immediate vicinity of 
the land and is a building which the receiver of the rent or revenue by reas^m 
or his connection with the land requires as a dwelling house, etc. 

The question which arises is a question of mixed fact and law. But the 
real point before us, having regard to the findings of fact by the Commissioner, 
is what is the proper construction to be placed upon the words “required as a 
dw’elling house in connection with the land.” 

The question has already come up before this Court and it has been decided 
in tlie case of Mahurajadhiraj of DharhJianga v. The Commissioner of Income- 
fax, B^iar and Omsa(l), that it is sufficient to show that by reason of the 
assessee ’s connexion with the land he requires a dweling house in the vicinity and 
that it is not open to the Commissioner to consider whether the particular class 
of house is more or less the actual requirements of the Zemindar. One of the 
questions really before us is whether that case was rightly decided. 

I have already indicated the view which the Commissioner takes with 
regard to the meaning of these words, and, in my judgment, clearly the test 
w'hich he applies is a fallacious one. 

It is important to notice that there is a. statement by the Commissioner 
tlial the Income-tax Officer in making this assessment has taken Rs. 3,000 as the 
proportionate valuation of the portion of this palace which is not required for 
agricultural purposes. I would be content in founding my judgment on this 
stniement or the inference to be dra^\^l from it, ha^'ing regard to the other 
facts which have been found in the case. This last statement, in my judgment, 
is t.'intamount to saying that the Raja requires this palace as a dwelling house 
in connection with the land, or to put it in other words, that having found that 
a iK^rtion of the building on the land is required for the purposes set out in the 
Act, the section has been complied w’ith and that a Court is thereafter precluded 
from any further inquiry and that there is nothing in the Act to warrant his 
inquiring into w'hat portion of the building is so required. 

I have already stated that the Commi.ssioncr adds the words “required 
for agricultural purposes”; but there is no justification for these w’ords “agri- 
cultural purpo.ses” ■whatever. Equally there is no justification for the method 
which the Commissioner has adopted, namely, of testing the question by deter- 
mining the proportion between “agricultural income” of the Zemindar to that 
of his total income. 

However, as the question is really one as to the true construction of the 
Act, I propose to deal with the arguments which have been advanced with regard 
to it. 

The first argument put forward by the learned Government Advocate 
on the construction of section 2 is one which is diametrically opposed to the con- 
tejitions of the T '•ome-tax Department, but that is immaterial, the contention 
bting that when tne w'or'd “income” is used in section 2 sub-section (1) (c) the 
meaning is actual income and not notional income: that is, income must mean 
actual money received as a profit from the building. 

It is further contended in support of this argument that there is only 
one section in the Act which deals with notional income and that is section 9. 


(1) 3 I T. 0. 158. 
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It is ob^Tous that the Crown must be driven back &s it was to the contention 
that the exception under section 2 was not an exception to section 9. 

For the purposes of this argument the Crown relies upon the case of 
Tennant v. Smith{l). The judgment in that case however gives no support to this 
argument. The judgment which related to the assessment of a bank manager 
under Schedule D of the Income-tax Act in England then in force, that is to say, 
tlie Act of 1842 and the question therein arising was whether the occupation 
of a house provided for him by his employees was an emolument within the 
meaning of that Schedule. The words in that judgment relied upon by the 
Crown are those in Lord Halsbury’s speech “that the thing sought to be taxed 
is not income unless it can be turned into money/’ 


The case as I have stated dealt witli words quite different from those 
we have to construe. In effect the argument is this: that wherever the word 
“income” is used it means actual money or money’s worth and not notional 
income in the sense of an annual value of a house occupied by the assessee. One 
answer to that argument is that the Income-tax Act as its name denotes deals 
with the taxation of income under several heads and one is “property” [Section 
G (iii)]. That so far as property is concerned notional income is taken. In 
other words section 9 (1) provides that the assessee in regard to Property shall 
be taxed on the hona fide annual value. 


I think that statement is sufficient to meet the argument that actual 
income only is dealt with by the Act. The Crown in the case stated recognises 
this to be a case of notional income but says that it is an exception to the general 
meaning of the word income. But the plain construction of section 2 is a com- 
plete answer to the argument. The Act must be construed so as to give it a 
reasonable meaning. The effect of the construction contended for would be to 
repeal the provisions 'of section 2, or to make them a nullity. The dwelling 
house to be exempt must be owned and occupied by the receiver of the rents 
and profits of the agricultural land, and it must be required as a dwelling house. 
If it is occupied how can actual cash income accrue froifi it and indeed if it is 
occupied by a third person who will pay rent and thus render income to the 
owner, how can it be said that it is required as a dwelling hotise by the owner 
assessee, In my judgment this is an impossible construction. 


The main argument however is that there must be some sort of relation 
or rather proportion to be fixed as between the dwelling house and the land or 
Zemindari and that is always a question of fact for the Commissioner. The 
words to be construed, therefore, are (substituting the phrases used so far as 
their positions in the section are concerned) “required as a dwelling house in 
connexion with the land”. Now it is not argued that the Commissioner would 
be required, nor is he required, to enquire into the actual reasonableness of tlm 
demands of the Raja so far as the dwelling house is concerned. That is to sav 
lie may live in any style he likes and have a palace or a hut. But it is said that 
words ‘Mn connexion with the land” place limits upon or condition the 
Ka.ia a requirements with regard to a dwelling house so far as the exemotion 
from taxation is concerned. Do these words warrant any such argument V The 
Crown contends that the words warrant the following enquiries which the en^e 

^ated S„pests:-(i) metW the asseasee ocoupies^ho\o.re “landlord! 

( 11 ) What proportion does his income from land bear to his income from other 
aourees, (iii) Whether the palace is required exelnsively fo/agrTenltur^l^^^^^^^ 
poses. The Crovm contends as to (1) that the assessee does not oeeupv the 
house 51 m landlord. Then in what capacity does he occupy? In my .iud^nent 
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in as mnoh as lie is entitled to a partial exemption according to the case stated he 
does in fact occupy the house qua landlord. That is to say that this or that 
part of the palace is not required by his occupation qua landlord or for agri- 
cultural purpose is either enquiring into the assessee’s personal habits or ta^es, 
an enquiry quite irrelevant on any construction to be placed upon the section, or 
to apply a tost which the language of the Act in no way warrants. The section 
says requires as a dwelling house in connexion with the land, not requires as a 
dwelling house in connexion with and for the purposes of the land (or agri- 
culture). If we were to read “for the purposes of agriculture” into the section 
which in effect the argument of the Crown contends for, the whole house would 
be outside the provisions of the section. Neither the dining room nor any of 
the living rooms are required in connexion with the land any more than th^ 
billiard room or zenanna quarters, placing the construction desired by the 
Crown upon the section. 


In my judgment if the argument on .behalf of the Crown is right then 
the construction contended for in the case stated is the only tenable one, that is, 
that only “Zamindari Katcherries, Manager’s Offices and buildings of that 
nature are exempt, and that contention is clearly wrong on any plain reading 
of the section, the sub-section stating as it does that dwelling house, or store 
house or other out buildings are exempt. 

In my opinion the words we have to construe “in connexion with the 
land” merely make it necessary for the assessee to establish the relation between 
himself and his house with the land in order to claim exemption. Such relation 
in this case is established as a fact and in my judgment any further enquiry 
is precluded. The hypothetical case of a person building a palace on a few 
bighas of land with, say, one small holding seems hardly to touch the point. 
First such a case in India is unlikely to occur and secondly the case is so extreme 
that neither as a question of law or fact could it be stated that such a house 
was required as a dwelling house in connexion with the land: on the other hand 
the land would be required in connexion with the house or as one of its amenities, 
an exemption for which the statute does not provide. I would therefore hold 
that the case of Maliarajadhiraj of Darhhanga v. The Commissioner of Income- 
iaxil), was rightly decided on this point and should be followed. In addition I 
think there ean be no doubt that but for the exception contained in the sub-sec- 
lion under discussion, this palace would be taxable under section 9 as property. 
The assessee could not be heard to say that not all the palace was occupied 
by him and therefore not all of it should be taxed. The same construction should 
be placed upon the words under consideration whether they in fact involve exemp- 
tion or taxation. 


I see nothing in the Act to justify the argument that being required as a 
dwelling house yet only a portion is to be exempt. 

The next point relates to the mutation fees. Sir Sultan Ahmad on 
behalf of the Crown admits that the basis of the Commissioner's contention bo 
far as the fees secured by the Raja on the transfer of tenure was wrong and 
that the assessee is entitled to treat these as agricultural income within the 
meaning of the Act and therefore exempt. However his admission, as I under- 
stand it, goes only so far as the case in which the amount chargeable by the 
I^aja is one which he is entitled by law to recover and not so far as any excess 
amount is concerned. 


(1» 3 I.T.C, 168. 
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The other mutation fees are those realised from occupancy ryote and it is 
contended that as these are iUegal ahwahs, they can in no sense be termed revenue 
from land within the meaning of section 2 sub-section (1) (a). 

In dealing with this latter point therefore I shall deal wth portion 
of the mutation fee on the transfer of tenures which is stated by the Orown to. 

be illegal. 

In the first place it was argued that the test which was to be applied in 
order to discover whether mutation fees could he treated as ‘ ‘agricultural income 
within the meaning of the section, depended upon the question whether these 
fees were enforceable or not and this argument was supported by the case of 
King Emperor v. Prohhat Chandra BaruaCl), where it was decided that fees 
on petitions payable with regard to transferable holdings (as these were) 
were not “agricultural income.” With this case I shall deal presently, but 
whether this authority decides that the legality of the fees is the real test, in 
my. judgment it is impossible to say that the character of the fee is altered by 
the fact that it is irrecoverable; rent may be irrecoverable by reason of the 
fact that it is higher than the amount reserved in a lease, or tnat in an occu- 
pancy holding, an enhancement not allowed by the statute law is claimed. But 
the real character of both still remains, tha/t of rent, and to repeat, to say that a 
thing is ch^ged in character by reason of its being irrecoverable is beside the 
point. 


It is contended by the respondent that mutation fees in respect of occu- 
pancy holdings .were recoverable by means of a custom which existed for many 
generations past. But in the view that X take of the matter whether they are 
recoverable or irrecoverable is irrelevant in coming to a conclusion whether these 
fees are “agricultural income” and therefore that question had not been decided. 
The case which I have quoted and upon which the learned Government Advocate 
relies melons the authority of Meher Bano Khanum v. Secretary of State for 
India{^), and the learned Judges deciding that case have differentiated the case 
of Birendra Keshore v. Sec. of State{d), on the gro^md that what the learned 
Judges were referring to was naear which was paid by a tenant for the recogni- 
tion of a transfer of a non-transferable occupancy holding and that in effect 
salami or nazar paid in those circumstances really amount^ to the capitalised 
value of a part of the rent for a new settlement. In my judgment, quite clearly, 
if that was the basis of the decision in the case of Mehar Bano Khanum v. Secre- 
tary. of State, for Jndia{2), then what the Court was there deciding was that 
nazar was rent,for the reason that capitalised rent is rent. 

The question which we have to determine is whether these fees are rent or 
revenue within the meaning of section 2 sub-section (1) (c) and these fees do 
not cease to be revenue by reason of the fact that nazar was capitalised rent. 
These fees are not rent. 

One of the questions, therefore, for determination is whether the Leghi- 
lature in using the expression “rent” or “revenue” intended by the wal’d 
“revenue’' something other than “rent”. In my opinion ^ word “revenue” 
is not to be construed eis ejusdem generis with rent. “Rent” has characteristics 
\yhich are well known to lawyers. “Revenue” whilst it may be a specif of 
agricultural income has, in iny judgment, a. wider meaning than rent. 

Now- from what source do these fees comet Is it by reason of the rela- 
tion that the person recovering them has with the land f T thiTiV this question 


(li 3 I.T.C. 392. 
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muit obviously be answered in the affirmative; and apart from the fact th-,t 
tliey may not be recoverable in law, I do not see any distinction, between naear 
and or smami in the case of a tenure and the fee paid with regard to occupancy 
holdinp. It the former is "revenue”, I do not see how it can be argued that 
the other is not revenue as well. In this connection it is important to notice 
aga?n that what the case of King Emperor v. Prohhat Chandra Barxiail) nas 
decided is that nazar was revenue although the reason which is given in the ’case 
of Mehar Bano Khanum v. Secretary of State for India {2), for that decision 
IS that nazar was in the nature of rent. It is not suggested before us that the 
lees m this case arc rent, but it is argued it is not revenue. If that is the ratio 
decidendi of the ease of Meher Bano Khanum v. Secretary of State for Indial^) 
then It would appear to be of no assistance to us in determining the question of 
whether these fees arc revenue within the meaning of section 2. 


The Oxford Dictionary definition of the word “revenue” has been re- 
ferred to in the case stated but I sec no support for the Crown’s argument from 
that definition; the definition is a return, yield, or profit of any land, property 
or other sources of income. Can it be doubted for a moment that this is a 
return or yield or profit from property or landed property? It is undoubted 
that but for the ownership of this land, this source of income, using that word 
in a neutral sense would not be available to the assessee. I would hold, therefore 
this is agricultural income in the sense that it is revenue from land. 

In my judgment, all the points w’hich arc before us should be answered 
in favour of the assessee, that is to say, that on the facts proved or admitted 
the whole of the palace at Kanika should be exempt under section 2. The fees 
on the transfer of tenures and the fees for the mutation of names with regard 
to occupancy holdings are agricultural income within the meaning of the section 
referred to. 


KL'DWANT SAHAY, J. j — The questions which arise for determination 
in this reference under section 66 of the Income-tax Act arci — (1) whether eny 
portion of the valuation of the assessee ’s palace at Kanika is taxable, or, Whether 
on the other hand, the whole valuation of this palace should be exempted ns 
being agricultural income within the meaning of section 2 (1) (c) of the Act; 
t2) whether mutation fees paid by the as-sessee’s tenants upon succeeding to 
holdings or tenures by inheritance are covered by the term “agricultural 
income” as defined in section 2 of the Act and (3) whether the assessee can be 
allowed as an admissible deduction the amount of interest w’hich he has paid on 
overdrafts during the “previous year.” 

As regards the first point: section 4 (3) sets out the classes of income 
to which the Act shall not apply, and one of these classes is agricultural income. 
“Agricultural income” is defined in section 2 (1) of the Act. Section 2 (1) (c) 
makes income derived from any building owned and occupied by the receiver of 
the rent or revenue of any such land, or occupied by the cultivator, or the receiver 
of rent-in-kind, of any land with respect to which, or the produce of which, any 
process mentioned in sub-clauses (ii) and (iii) of clause (b) is carried on. To 
this there is a proviso to the effect that the building is on or in the immediate 
N'icinity of the land and is a building which the receiver of the rent or revenue 
or the cultivator or the receiver of the rent-in-kind by reason of his connection 
with the land, requires as a dwelling house, or as a store-house, or other out- 
building. The question is whether the assessee can rely upon this proviso for 
exemption ot his liousc from taxation. Section 6 of the Act gives the heads of 
income, profits and gains which shall be chargeable to income-tax in the manner 


(IJ 2 I.T.C. 392. 
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provided in the Act, and one of tiicse heads is ’ ‘ property. ' ' The iridiuier m 
which ‘proi)eity ’ is chargablc to income-tax is given in section 9, sub-section (.1 ) 
of which provides that the tax shall be payable by an assessee under the in-ad 
“property" in respect of the bona fide annual value of tiie property consisting 
01 any buildings or lands appurtenant thereto of which lie is the owner, oilier 
than such portions of such property as he may occupy for the purposes of his 
business, subject to certain allowances set out in the section. In the casi of 
oiiildings in the occupation of the owner it is the notional income upon which 
the tax is to be payable. It is contended on behalf of the Crown that the house 
in question in the present case i.s taxable under section 9, and that what is 
exempted by section 2 (1) (c) is income actually derived from any building 
(wned and occupied by the receiver of the rent or revenue and does not include 
the notional income of the building. In my opinion this contention is unsound 
and cannot be accepted. Section 2(1) of the Act gives the definition of “agri- 
cultural income," and chapter III, deals with taxable income; section 6 gives the 
heads of ircomc and section 9 provides for the mode of determining the income 
• axable under the Act under the head ‘ ' property. ’ ’ Such income under section *j 
in respect of buildings in the occupation of the owner must be notional income, 
and the argument of the learned (Government Advocate that what is exempted by 
S'ction 2 (Ij (c) is actual income is contrary to the provisions of the Act itself. 



which the receiver of the rent or revenue or the cultivator or the receiver of tire 
)*ent-in-kir.d by reason of his connection with the land requires as a dwelling 
house or as a store-house or other out-house or other out-building. It is conceded 
in the present case that the building in question is on or in the immediate 
vicinity of the land. It has been found by the Commissioner as a fact that a 
part at least of the building is required by the receiver of the rent or reveaue 
as a dwelling house, by reason of his connection with the land. The question 
is whether there is any justification in the Act for tlie Commissioner to decide 
what portion of the building the assessee does in fact require as a dwelling-house 
by reason of his connection with the land. In my opinion, the moment it is 
found that the building or any portion of it is recpiired by the receiver us a 
dwelling house the income derived from such building would become agricultural 
income and exempt from taxation. The argument tliat the word “requires’* 
grves the Income-tax authorities the power to determine what portion of the 
building IS as a matter of fact required by the assessee in his capacity c'f 
receiver of the rent is, in my opinion, not warranted by the terms of the b‘‘ction 
I agree with the reasons given by my Lord the Chief Justice and by Ross and 
Wort, JJ., lor holding that the construction sought to be placed upon the proviso 
by the ’jneome-tax authorities is not warranted by the terms of the section It 
woidd no doubt be open to the Income-tax authorities to luold that a particular 
building on account of its size or situation is not a building which the receiver 
of rent or revenue does require, by reason of his connection with the land as a 
dwelling house and in that case it would he open to them to assess the income 
from the entire building, but the moment they find that the house is reauired 
by the receiver of the rent or revenue by reason of his connection with the land 
as a dwelling house or a storc-housc or other out-building, it is beyond their 
jurisdiction to determine what portion of the building is or should be required 
by the Essence as suah receiver of the rent or revenue. Iii my opinion the ease 
of Maharajadhtra) of Barhliamja v. The Commisstont;/- of /iicoiiie-taad) Was 
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correctly decided and I would answer the first part of the first question in 
the ne^ati\e and the second part in the affirmative. 

As regard the second point: I agree for the reasons given by my Lord 
the Chief Justice and by Ross and Wort, JJ., that mutation fees paid by tenants 
upon succeeding to holdings or tenures are covered by the term “agricultural 
income’’ as defined in section 2 of the Act. The question whether such fees art 
legally recoverable or not is a question beyond the jurisdiction of the Income-tax 
authorities. The words “rent or revenue derived from land which is used for 
agricultural purposes” in section 2 (1) (c) of the Act are wide enough to 
eover receipts by landlords in the shape of mutation fees. 

As itgard the third point : the learned Commissioner finds that the assessee 
is entitled to claim deduction of the amount of interest which he has paid on 
overdrafts during the previous years and the question does not arise for dotcr- 
inition. 

5IACPHERSON, J. Under section 66 of the Indian Income-1^ Act, 
1922 the Commissioner of Income-tax has, as required by this Court in its order 
of the 22nd November, 1927, stated a case on three questions and referred the 
same to this Court with his own opinion thereon. The assessee is the proprietor 
of the Kanika estate in Orissa. 

The first question is whether any portion of the valuation of the assessc^’s 
palace at Raj-Kanika is taxable, or whether on the other hand the whole valuatiorr 
on this palace should be exempted as being agricultural income within the mean- 
ing of section 2 (1) (c) of the Act. The facts are briefly these. The gross 
income of the assessee comes to Rs. 3,90,000, of which income from agricultural 
rent is approximately R«. 2,10,000. The Manager’s office which also houses the 
Zemindari staff’ is a separate and older building. In the palace proper only, 
seven of the Zemindari staff are accommodated and practically the whole of the 
building is used as a residence for the assessee and for visitors. It was bniit 
in 1912 at a cost of Rs. 3,00,000 and zenana quarters were subsequently added ah 
a cost of Rs. 1,00,000. It has the ordinary accommodation of a palace and there, 
is a detached guest-house. The Commissioner states: “The Income-tax Officer 
in making the assessment has taken Rs. 3,000 as the proportionate valuaUon of 
the portio'n of the palace which is not required for agricultural purposes. It 
would appear that the expression “requires for agricultural purposes here 
means “which the assessee by reason of his connection with the land requires as 

a dwelling house.” 

The Commissioner sets out that it is the contention of his department that 
the palace is not occupied by the receiver of rent, nor required by him qua land- 
lord as a dwelling house, store-house or other out-building. The ^essee’s income 
from rent proper is approximately fifty per cent, of his total income and it is 
contended that “the assessee requires or has built his palatial residence not 
because he requires such a building by reason of his connection with the land but 
because his total income and high social position demand.” The Commissioner 
submits that “this palatial building is not required wholly and exclusively for 
agricultural purposes and that the question of the valuation of what proportion 
of the total building assessee should be assessed is a question of fact to be decided 
in each case,” regard being had in coming to a decision to the provisions of the 
proviso to section 2 (1) (c) of the Act and in particular to the point whether 
Uie building in question or the whole of'the building is required (as dwelli^ 
house) by reason of the rrsessee’s connection with the land. The asses^, he 
repeats, has been taxe> ^ < y on a small portion of the annual valuation of 
the palace proper. 
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The short point therefore is whether the palace proper is a builuing which 
the assessee (who is admittedly the receiver of the rent or revenue derived from 
the land of Kanika estate which is used for agricultural purposes and which is 
assessed to land-revenue in British India) by reason of his connection with the 
land requires as a dwelling house. If it is such a building, the annual value of 
it is agricultural income and the Act does not apply to at as admittedly it is on 
the land; if it is not such a building, the Act applies. 


Now the proviso to section 2 (1) (c) limits the building owned and 
occupied by the assessee the valuation of which is agricultural income under 
the definition, to a building of the class described in the proviso--it must be one 
which the receiver of the rent or revenue of the land by reason of his connectron 
with the land requires as a dwelling house. The submission on behalf of the 
assessee is practically that this proviso is satisfied if the building is one which or 
a part of which the receiver of the rent or revenue of the land by reason of his 
connection with the land use^ (or even states that he uses) as a dwelling house. 
But such does not appear to be the intention. It is indeed not even arguable 
that mere use or allegation of use or even allegation of need satisfies the proviso. 
It is sufficient therefore to discuss the ease where the building is one a part 
only of which the assessee by reason of his connection with the land requires 
as a dwelling house where the word ‘requires’ is taken as equivalent to ‘needs’. 
Now if the Legislature had contemplated that the assessee ’s requirement by rea- 
son of his connection with the land of a part merely of the building as a dwelling 
house would he sufficient, what prevented it from saying that? The connotation 
of the expression “by reason of his connection with the land requires” must be 
“needs as appropriate and convenient for his calling as a receiver of the rent or 
revenue derived from the land.” The learned Counsel for the assessee would 

practically read the proviso (so far as is material) as “Provided that the 

receiver of the rent or revenue by reason of his connection with the 

land requires a dwelling house.” But the enactment contemplates that he must 
by reason of his connection with the land require the particular building as a 
dwelling house. In this Province the case of the great Indigo concerns of 
North Bihar readily occurs to one.. The residence of the ovmev or manager .was 
appropriate to the extensive landed interests of the Concern. But it is other- 


wise when on the dissolution of the Concern that building is acquired with 
some neighbouring land constituting but a small fraction of the territory of 
the Concern and is occupied by the purchaser mainly not by reason of his con- 
nection with the adjoining land but for merely residential reasons, or f^m 
considerations of local prestige, or for sporting purposes, or some similar object. 
The Legislature cannot have intended to exempt such purchasers from income-tax 
nn the building. To my mind language has been employed which indicates an 
intention to discriminate between the requirements of the assessee as the land- 
lord and his requirements as an individual. In the present instance it is found 
as a fact that the whole palace is not a building which the assessee as receiver of 
the rent or revenue of the land “by reason of his connection with the land 
requir^ as a dwelling house,” and accordingly it is not such a building as Is 
described in section 2 (1) (c) read with the proviso and therefore the notional 
mcoine thereof ismot agricultural income so as to be under section 4 (3) (vWW 
OTtnde the application of the Act. Strictly therefore the whole pdaee falLs 
within section 9 and it was apparently open to the Commissioner t^ssess t m 
notional income fr^ it accordingly. No doubt the Income-tax deZitoent 
" foimd that a portion of the palace comes within the pro^L and "t 
has not ^^ed the income from such portion to income-tax. But we a?e not 
concerned here with the attitude of the department in takinir wh^t i ^ 

than its full right, except to this extent that if, Tis corded ^ 
erponeonsly) the total annual yalue of the whole palace and nnt opinion 

value of the portion not reepnred as a 
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rout or revenue of the land, is Rs. 3,000, the assessment would still not be illegal. 
Tt is however sufficient in the present reference to answer the first portion of 
the question in the iffirmative and the second portion in the negative. In my 
opinion the reference in Maharajadhiraj of Darhhanga v. The Commissioner of 
Income-tax, Bihar and Orissa{l), was not correctly decided. 

The second que.stion is whether mutation fees paid by the assessee’s tenants 
upon succeeding to holdings or tenures by inheritance come within the definition 
of ‘agricultural income’ as defined in the Act, so that the Act does not apply to 
them. As admittedly the land is assessed to land-revenue in British India, the 
point shortly is whether the.se fees come within the expression “any rent or 
revenue derived from land which is used for agricultural purposes.” The tenants 
referred to arc of two classes: (1) tenure-holders, and (2) raiyats. 


A tenure-holder pays the fee under section 14 of the Orissa Tenancy Act. 
The Commissioner points out that the fee is not within the definition of ‘rent’ 
under that Act and indicates that if the expression ‘revenue’ is to be taken 
in so wide a sense ‘agricultural income’ would include illegal realisations, such 
as abteabs. This however does not appear to be the correct criterion, since ‘'rent’ 
in the Tenancy Act has by definition a restricted meaning appropriate to such 
an enactment but inappropriate to an Income-tax Act, and the learned Govern- 
ment Advocate is unable to contend that the fee paid by a tenure-holder to the 
landlord under the statute is not “rent or revenue derived from the land” and 
therefore “agricultural income.” 


As to the succession foes paid by the raiyats in this permanently settled 
estate, the Commissioner considers that they arc illegal impositions under section 
84 of the Orissa Tenancy Act, the exaction of which is punishable by fine under 
section 83. In short “the landlord is charging a fee for keeping his jamabandi 
up to date, which it is his duty to do without any fee”, and the payment is there- 
fore one without consideration. 


Here again the chief fallacy appears to lie in the Commissioner’s assump- 
tion that the cxpre.ssion ‘rent’ in the Income-tax Act, 1922, has the same meaning 
as it has in thr Orissa Tenancy Act. Payments to the landlord which are not 
‘rent’ under the Tenancy Act which term is as usual in .such enactments denned 

for the purpose of the Act as “whatever is lawfully payable. . ”, may 

w'^ll be ‘rent’ derived from the land within the meaning of the Income-tax Act. 
where not the legality or morality but the character and origin of the income 

are in point. 

It has been urged, not verv convincingly perhaps, that the payment is 
even ‘rent'’ within the meaninor of the term in the Tenancy Aet but it is not 
necessary to determine the point. The small fee lesally or illegally paid by a 
raivat Z his landlord for the mutation in the landlord’s 

bv virtue of succession appears not to be a mere payment for a serv lee but to fa 1 
uitl in the wide cxprc.ss on “rent or revenue derived from the land, irr 
pclt/ve of any dissection of the individual term.s ‘rent ’ and ‘revenue’. I would 

answer the question in the affirmative. 

The third point is whether the nssessee can be allowed* as an 

drdnetion the amount of interest vvhich he has paid on be 

the ‘pre^nous year.’ The Commissioner points out that 1923 

nllnwed interest for 1924-25 on Rs. 501-4-0. ' ^e Oeto- 

and a deduction of interest which accrued on Rs. 3.030 ^ -r 

her 1924 to 31st March 1925, There is no controversy on this point and I wo 

answer it in the affirmative. 


(l) 3 I.T.C. IBS- 
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in making this assessment has taheu 3,000 as the proportionate valuation of the 
portion of this palace, which is not required for agricultural puiposes. 

4, As required I state my opinion on the questions of law raised. 


5. If the valuation of the building in question is to be exempted, the 
following conditions must be fulfilled: (1) it must be owned and occupied by 
the receiver of rent or revenue from agricultural land, (2) the building must 
be on or in the immediate vicinity of the agricultural land, and (3) it must 
be a building wliich the receiver of the rent or revenue by reason of bis connection 
with the land requires as a dwelling house or store house or other out building. 
It is admitted that the palace in question is on or in the immediate vicinity cf 
the land, the rent of which the assessee receives, and it is not denied that this 
building is owned and occupied by the assessee, who is a rccciver'of rent, but 
it is the contention of the Department that it is not occupied by liim qua receiver 
of rent and that it is not required bj" him qua landlord as a dwelling house, store 
house, or other out building. The real point at issue is whether the valuation of 
the wliole of tlic residence of a Zemindar should be exempted from income-tax, 
regardless of the proportion between that valuation and his income from landed 
property and regardless further of the proportion which his income from landed 
property bears to Ids income from other sources. In this case, assessee ’s income 
from rent proper is approximately 50 per cent of Ins total income and in my view 
assessee requires or has built this palatial residence not because he requires such 
a building by reason of his connection with the land but because his total income 
and high social position demand it. It would, in my view, be straining the law 
unfairly to hold that the total value of this building is exempt from income-tax 
by reason of the provision of section 2 (1) (c) of the Act, read with section 
4 (3) (viii) and section 2 (1) (c) should be interpreted as giving exemption 
only to Zemindari Katcheries, Manager’s offices and buildings of that nature. It 
is submitted therefore that this palatial building is not required wholly and 
exclusively for agricultural purposes and that the question of the valuation of 
what proportion of the total building assessee should be assessed is a question of 
fact to be decided in each case, regard being had in coming to a decision to the 
provisions of the proviso to section 2 (1) (c) of the Act and in particular to 
the point whether the building in question or the whole of the building is required 
by reason of the assessee ’s connection with the land. In this case assessee has 
not been taxed on the valuation of the out buildings or Zemindari Office, but 
only on a small propoilion of the annual valuation of the palace proper. 


6.^ The next question on which your Lordships have asked me to state a 
case is ‘‘Whether mutation fees paid by tlie asse.ssec’s tenants upon succeeding 
to holdings or tenures by ‘inheritance are covered by the term “Agricultural 
income” as defined in section 2 of the Income-tax Act of 1922”. 


7 The tem ‘tenant' includes both tenure holders and raiyats and under 
section 14 of the Orissa Tenancy Act (Act 2 of 1913), the landlord is bound L 
recognize the transfer of a tenure by sfieecssion, only provided the transferee pays 

^ ^ aftidar when the foe 

shall be Re. 1, while under section 30 of the Act, if a raiyat dies intestate in 

respect of a right of occupancy it shall, subject to any custom to the contrary 

d^cend in the same manner as other immovable property. In my order in review’ 

when dealing with this point I held that mutation foes realized^fTo“uS 

and therefore taxable, while the question -nSer 
the occasion of transfer of tenures is taxable or not would depend 
on the findmg of Your Lordships m a ease already before you and as there was 
no evidence on record which would enable me to separate lie taxable S 

the amount of income shown under this head by th^e 

ITC4-2 
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attached to his return of income, viz., Rs. 4,466 from the portion which may not 
be taxable I refused to interfere with the order of assessment taxing the *whole 

siun as originally showTi in the explanation attached to the assessee’s return of 

income. 

8. I deal first with the question whether mutation fees paid by tenure 
holders on succession by inheritance are covered by the term “Agricultural 
income” as defined in section 2 of the Income-tax Act, 1922. As stated above, 
under section 14 of the Orissa Tenancy Act of 1913, the landlord is bound to 
recognise the transfer of a tenure by succession only provided that the transferee 
pays him a fee amounting to Rs. 2 in certain cases and Re. 1 in others. Assessee’s 
representative alleges that though under the law assessee can realize this amount 
he as a matter of fact realizes only at the same rates as in the ease of tra isfer of 
occupancy rights by succession, namely, at the rate of annas two per acre with a 
minimum fee of annas four and a maximum fee of Re. 1. This transfer fee is 
not covered by the term “Rent” as defined in section 2 sub-section 1C of the 
Orissaj Tenancy Act and the question is whether it is revenue derived from 
land which is used for agricultural purposes and the answer to this question 
would appear to depend on the correct definition of the word “Revenue . 'This 
word has been defined in the Oxford Dictionary as, “the return, yield or profit 
of any land, property or other important source of income; that which comes 
into one as a return from property or possessions, specially of an extensive kind; 
income from any source specially of an extensive kind; income from any source 
but specially when large and not directly earned”. If it is held that landlord s 
fees is money which comes to the landlord by virtue oi the fact that he is the 
o^vner of the land it is agricultural income, but if this view is correct and the 
word revenue is taken in this wde son§c the result would be to include within 
the meaning of agricultural incon.e illegal realisatioms or Ahwahs, which a 
landlord realised by virtue of his position as a landlord though these are neither 

agricultural rent nor revenue. In my opinion tlie correct 

receipts is to hold that they are not rent or revenue derived fiom land, but arc 

payable by a tenure holder under a liability incidental to the ownership of the 

tenure. 

9 According to the statement of assessee’s representative the rate charged 

rrf’l^e'to ro^rhitn" and when he came ^a^eTTn 

would be issued in the name o^ ihe rfeognizr the new 

raiyat and refused to keep hi^ with 

does not advance th - claim that an occupa > himself on the question 

the consent of the landlord. He refused to commit himselt on ^ 

whether he could claim this mutation ^".^^^^f^.^eding rai^^^^^^ if he failed 
whether steps would be taken d^s not pay the muta- 

te pay the mutation fee; he alleged that if the .i^^ugh he is a tenant in the 
tion fee the assessee would refuse to rights are heritable, sub- 

eye of the law. The position theirs tins. ^ ^ elaimed in the 

ject to any custom to the contrary. No « ■ ^ the successor 

case of this estate and therefore ^ / jt jg the duty of the landlord 

without any charge being by th but this he refuses to do unless this 

moreover to keep- his Jamabandi upto date, but this he reiuses 
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mutation fee is paid and the raiyat pays it because he has a fear at the back of 
his mind that if he does not pay liis title may be questioned, particularly if he 
wishes subsequently to effect a transfer by sale which can only be done with the 
landlord’s consent. The landlord is therefore charging a fee for keeping his 
Jamahandi upto dat^, which it is his duty to do without any fee. 

10. Under section 84 of the Orissa Tenancy Act all impositions upon a 
tenant under the denomination of abwab, mathat or other like appellations, in 
addition to the actual rent, are illegal, and under section 86 the exaction of 
such impositions is punishable by fine. I am of opinion' therefore that this 
mutation fee in the ease of transfer of occupancy holding by inheritance is an 
illegal abwab, is neither a legal rent nor revenue and is therefore taxable. 

11. There is on the file a copy of a letter from the Secretary to the Board 
of Revenue, Lower Provinces, to the Director of Land Records and Agriculture 
in Bengal dated the 22nd February, 1893, in which the Boai’d expressed the opi- 
nion that the levy of a small fee for registration of transfer or miitations is 
legitimate. The Board however does not definitely say so, while further this 
expression of opinion was given 20 years before the Tenancy Act now in force 
was passed. Finally the Board appears to have arrived at this conclusion 
because the provisions of the Tenancy Act then in force regarding the registration 
of mutations do not apply to ordinary raiyati holdings, but it is clear that \uider 
section 30 of the. Act at present in force an occupancy right is heritable subject 
to any custom to the contrary. The assessee in this /case does not claim that 
there is any such custom. He cannot therefore interfere "svith oc refuse to 
recognize a transfer by inheritance and he accordingly cannot charge a fee for 
recognizing this transfer, which is what he i.s virtually doing. In other words, 
he is not in return for this fee giving a consideration which he can legally %vith- 
hold if the fee is not paid. 


12. Assessment in this ease has been made on the income of the finail-^ 
cial year 1924-25 and on 13th October, 1923, assessee borrowed by taking an 
overdraft from the Bank the sum of Rs. 501-4-0 for the purpose of buying shares, 
while on 22nd October, 1924, the assessee borrowed the sum of Rs. 3,030 for the 
same purpose and Your Lordships have asked me to state a case on the question 
whether assessee can be allowed as an admissible deduction the amount of 
interest which he has paid on this overdraft during the “Previous Year”. I 
had noted in my order in review that on a certain date or dates after overdrafts 
were taken for the purchase of shares, assessee ’s account with the Bank if 
balanced, would have shown a credit balance, and that therefore after that 
date t^rc was no sfum due to the Bank. In this connection I was misled by 
the claim of the assessee which was- not that he should be allowed interest on an 
overdraft amounting to the total of these two sums referred to above but interest 
on a sum of roughly Rs. 9,700, Rs. 6,200 of which was borrowed before July 1923 
while the balance of Rs. 3,500 was borrowed partly on 13th October 1923 and 
partly on 2nth October 1924, and it is true that on 1st October, 1923, there was a 
credit bdance though this was changed to a debit balance by the withdrawal of a 

3.30,000 ou the 2n<J CTctober, 1923, for the purpose of purchasing 
Zemindan, aud since Aat date the balance has invariably been a debit one 
Assessee can therefore be aUowed interest for the whofe of the y^r 1924-2“; on 

a deduction of interest accrued on the sum of Rs. 3,030 in the period 22nd nAfn 
her 1924 np tiU the 31st March, 1925. This question WouW S v« ha^ 

If assessee had not made an exorbitant clajiA and if aSsessee had he™ 
represented before me at the time of the hearing of tK^mf 
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K. P. Jayaaival and <S’. M. Guijta, for tlio Asscssec. 
Government Advocate and C. M. Ayanvula, for tlic Crown. 


JUDGjVIENT. 

COURTNEV TERRELL, C. J. ; — This is a reference by the Commis- 
sioner of Income-tax under section 66 of the Income-tax Act, 1922. It has been 
placed before a full Court because the Crown desire to contest the soundness of 
an earlier decision hereinafter referred to. 

The assessee, the Raja of Kanika, derives rather more than one half of 
his large income from agricultural rents. He has a residential palace upon his 
csfate wliicli extends over about 40 square miles, in which certain quarters are 
allotted to certain of his Zemindari staff. According to the case stated by tlie 
Commissioner “It contains the usual rooms to be found in such a palace includ- 
ing drawing room, dining room, billiard room and bed rooms, wliile tiiere is a 
small detached guest house containing one public hall and two bed rooms. The 
Income-tax Officer in making this assessment has taken Rs. 3,000 as the propor- 
tionate valuation of this palace, which is not required for agricultural pur- 
I^oscs.” The cost of the whole palace was about 4 laklis of rupees. The proviso 
to section 2 sub-section (1) (c) of the Act exempts from taxation as agricultural 
revenue the notional income of a building “which the receiver of the rent or 
revenue or the cultivator or the receiver of the rent in kind by reason of his 
connexion with the land, requires as a dwelling-house or as a store house, or 
other out building.” The Department contends that the words “by reason of 
his connexion with the land requires as a dwelling-house” mean that the proviso 
is only to apply to such portion, if any, of the building as should be needed as 
a dwelling house, store house or out building for the purpose of receiving of 
rents, or cultivation, or receiving of rent in kind as the case may be. The argu- 
ment more shortly put is that the word “requires” is used in the sense of 
“needs” and that the words “by reason of his connexion with the land” mean 
as applied to this case “for the purpose of collecting the rent or revenue.” 

This interpretation, if correct, would leave the taxable jiroportion of the 
notional income from the building to be assessed by the Income-tax Officer as a 
matter of fact and without appeal. Now I can see no indication in the Act 
of any circumstances which are to guide the officer in assessing the taxable pro- 
portion. There is, for instance, no indication whether the dwelling house is to 
be of such a kind as to enable the owner to reside in it for such time as may 
be nece.ssary for the collection by him of his rents, or whether his family may 
properly be expected to accompany him, or whether the distance from such 
other dwelling as he may own ought to be considered, or whether his social 
prestige or the need of displaying it to his tenants is to be taken into account. 
All the.se considerations and many others arc according to the Department to 
be left to the officer as maud’s of fact within his sole discretion. Had this been 
the real intention of the Legislature one would liavc expected to find in the Act 
a set ol guiding principles. On the other liand, for assessing the revenue of a 
business the Act provid<‘s elaborate guides. For this reason alone I am of 
Opinion that the Legislature had no such intention as suggested by tlio Depart- 
ment. 

But apart from this consideration the words of- the proviso are not cap- 
able of the construction suggested. The word “requires” means that the assessee 
demands to appropriate the building for the puipose of a dwelling house, or as a 
store house, or other out building and the words “by rwson of his connexion 
with the land” mean tliat only the fact of his being a receiver of rent or revenue, 
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or tl.o fart of his bring a cultivator, or the fact that lie is a receiver of " 

kind entitles him to claim any building as a dwelling house, a store house oi an 
building. If he should not occupy any of these positions “ 
land he is not entitled to claim, as tax free, aceommodation ot kind 
In other words, the expression "by reason ol his connexion w itli the 
merely used to explain the nature of the cW of persons entitled 
It lias Ijeeii said that punctuation must not be used in constrmng a statute otiici 
than as a mere tonijoranta ixpositio, and for this limited purpose 
noticed that tlie words are not separated by a comma or otheinyise irom the 
words “the receiver of llie rent or revenue or the cultivator or the receiver ot 
the rent in kind,’' whereas the verb “requires” is separated by a eo^a from the 
grammatical subject and the phrase * ‘ by reason of his eoniioetion with the land. ’ 
My conclusion is tliat this phrase has a qualitative and not a quantitative signifi- 
cance. Of eoiirse tlicrc must be a bona fide use of the building as a dw'clling 
house, store liouse or out building and the assessee is not at liberty to claim 
arbitrarily the exemption of any building which he may at his owTi choice des- 
cribe as a dwelling liousc, store house or out building without regard to the 
actual facts. For these reasons I am in agreement with the decision arrived at 
ill the case of Mahayajadhiraja of Dharhanya v. Covimissioner of Income-tax{l) . 

It has further been argued that the income on account of buildings which 
is to be exempted from taxation is not the notional income but the actual income, 
if any, derived therefrom. Tliis argument will hardly bear examination, and I 
will say no more than that I am in full agreement with the views of my learned 
bretheru on this point. 

The next matter for decision is as to whether mutation fees paid by the 
assessee ’s tenants upon succeeding.to holdings or tenures by inheritance is within 
the definition of agricultural income furnished by the Act, that is to say, ”any 
rent or revenue derived from land which is used for agricultural purposes. ’ ’ It 
has been contended that the realisation of these mutation fees is illegal and 
unenforceable. To my mind this is not a cii’cumstance, even if it be tiie fact, 
which has aJiy bearing upon the question to be decided. The tenants arc ad- 
mittedly in occupation of agricultural land and however illegal the sum so collect- 
ed it is paid by the tenant to the landlord by reason of the relationship of land- 
lord and tenant of such land. Such being the case, the mutation fees paid 
are clearly income derived from land which is used for agricultural purposes and 
I agree with the former decision above referred to in which the same point was 
decided in favour of the assessee. 

There was a third point as to the admissibility of deductions on account of 
interest paid on over-drafts but this point does not now call for consideration. 

The answei-s to the questions put by the Commissioner being in favour of 
the assessee, he should receive 20 gold mohui-s by way of costs. 

ROfc)S, J. : — It is conceded that tlie first question is answered by the deci- 
sion m 3iaharajadihiraj of Dharbhanga v. The Commissioner of Inoomc4ux(l) 
but It IS argued that that case was wrongly decided. The learned Government 
Advocate advanced two alternative arguments. 

' property is taxable under, section 9 and that 

no section of the Act exempt it from taxation. What is exempted by secUon 2 

clause 1 (c) IS .income actually derived from a house of the kind thereL referred 
to and as admittedly no income is actually derived from this house tliere is no 
exemption. Tlifcre is more than one answer to this argument. What section 9 
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taxes is the annual value of buildings, and, where the buildings are in the occu- 
pation of the owner, rules are given for ascertaining the annual value to him, 
which is thus notional income and is taxed as such. But if notional income is 
taxable, it must also be subject to abatement of tax. Income cannot mean one 
thing for the purposes of taxation and another for the purposes of abatement. 
There is therefore no reason for restricting income in section 2 clause 1 (c) to 
income actually- earned. Again, such a construction destroys the meaning of 
tlm clause. If a Zemindar lets his house, then he does not require it and there- 
fore it is outside the clause altogether. It is suggested that what the clause 
refers to is income derived from letting part of the house.; but the clause only 
exempts income from a building owned and occupied by the receiver of rent, and 
so far as it is not occupied by him, it is not within the exception. 

The alternative argument was that advanced by the Commis- 
sioner of Income-tax that the house is too large for the assessee’s 
r quirements as a Zemindar and is therefore assessable in part. But 
i- the legislature had contemplated such an inquisition into the 
d mestic affairs of the assessee as this argument involves, it seems to me that it 
would have been expressly provided for. As was observed by Lord Hannen in 
Ten'oant v. income-tax is imposed not on the personal suitable- 

ness of the man’s surroundings which must vary with the man and the same 
man in different circumstances, but on his income capable of being calculated. 
There are three requisites for exemption under this clause: (1) the building must 
be owmed and occupied by the receiver of the rent; (2) it must be on or in the 
immediate vicinity of the land; and (3) it must be a building which the receiver 
of the rent by reason, of his connection with the land requires as a dwelling 
house. The first two conditions are admittedly satisfied, and the question is 
about the third; and this question reduces itself to the meaning of the word 
‘requires’. In my opinion the meaning is determined by the context and is 
limited only by the words immediately preceding and following it, namely, “by 
reason of his connection with the land” and “as a dwelling house.” There is 
no reference, or suggestion of a reference, to the size of the house as a condition 
of exemption. The only test is that the receiver of rent has to occupy it as a 
dwelling house by reason of his connection with the land. If by reason of his 
connection with the land, he has to occupy tliat house (not a house as large as 
that), then the notional income derived from the occupation of that house is 
agricultural income and is exempt from taxation; otherwise the taxability of a 
Zemindar’s house would vary with his zemindary income, the size of his family 
and his personal tastes. A house free of tax in the hands of one might be 
taxable in the hands of his successor and a house free of tax at one time might be 
taxable at another. In my opinion the answer to this argument is that these con- 
siderations arc outside the Act and that a construction of the section which in- 
volves such considerations is not the true construction. I therefore see no 
reason to alter the opinion expressed in the judgment in Maharajadhiraj of 
Dharhhanga v. The CommisiHoncr of lncotne’tax{2), to which I was a party. 

On the second question, it is conceded that so far as the mutation fees ar'. 
fee's payable on succession to tenures they are agricultural income; and this is 
said to be the result of section 14 of the Orissa Tenancy Act which entitles the 
landlord to a fee in the case of a transfer of a tenure by succession. But it is 
ni pue-d that mutation fees on the transfer of raiyati holdings by succession are 
not agricultural income because by section 30 of the Act the right of occupancy 
de.scends in the same manner as other immovable property in the case of intestacy 
and any fee taken for mtitation of names is an illegal cess. 1 am unable to see 
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how the legality or illegality of a charge affects the source from which tl^ income 
is derived. If a mutation fee on the transfer of a tenure is agncultur^ income, 
it is difficult to see on what principle the mutation fee on the transfer of a raiyati 
holding is not agricultural income also. In my opinion both th^ paymenj 
are equally revenue issuing from the land or, what is the same thing, from the 
relation of landlord and tenant* 

Learned Counsel for the assessee pressed for a decision on the qu^ion 
of the legality of these charges. It is contended that section 30 merely stat^ 
the rule of devolution of occupancy holdings in the case of intestacy and that the 
exaction of a mutation fee would be governed by custom, at any rate in a per- 
manently settled estate. It is said that this custom Irns been recognized m the 
instructions of the Board of Revenue in 1893, and that it is followed by the 
Government itself as proprietor of the Khurda estate. This may be so, but the 
question seems to me to be altogether outside the jurisdiction of the Commi^ioner 
of Income-tax ; and, consequently, not fit for decision by this Court in the present 
proceediixg. 

WORT J.: This is a case stated by the Commissioner of Income-tax 

under an order of this Court, dated the 22nd November, 1927. The Court re- 
quired the Commissioner to state a case on three matters. As regards the third, 
however, the attitude adopted by the Commi^ioner before the order of the 
22nd November 1927, appears to have been under a misapprehension of the facts 
and it has now been adjusted and the Crown concedes that the assessee is entitled 
to the deductions which were claimed in regard to this. 

The remaining questions arc two in number. The first is whether the 
house occupied by the assessee on his estate at Kanika is entitled to complete 
exemption as agricultural income under the provisions of section 2 sub-sectiou 
(1) (c) and section 4 (3) (^^ii) of the Income-tax Act. 

The second question that arises is whether certain mutation fees which’ 
are a part of the Zemindar’s income are agricultural income ^vithin the meaning 
oC section 2 sub-section (1) (a) of the Act. 

It will be necessary in dealing with these points to state briefly the facts. 
The Raja of Kanika has a palace at Kanika which appears to have cost some- 
thing like three laklis of rupees apart from the zenana quarters. This palace is 
situated on his zemindari which is of an area of 439 square/ miles. 

In the case stated it is admitted that the description of the palace com- 
plies with section 2 sub-section (1) (c) in that it is on or in. the immediate 
vicinity of the land and that the building is o\vned and occupied by tho assessee 
beirj g the receiver of whe rents and profits. The question which the'Commissioner 
of Income-tax states arises is whether the whole valuation, that is, the annual 
value of the residence of this Zemindar should be exempted from income-tax 
regardless of the proportion betw en that valuation and his income from landed 
property and regardless further of the proportion which his income from landed 
property b^rs to his income from other sources. The Commisioner further states 
in the case that the assessee ’s income from rent proper is approximately 50 per 
ctnt. of his total income. Further he states that it is submitt^ that this palatial 
building is not required wholly u id exclusively for agricultural purposes and 
that the question of valuation of what proportion of the total building the 
assessee should be assessed at is a question of fact in each case. The amount of 
the assessment of the building or a part thereof is undoubtedly a question of 
f^iot but nowhere in the Act does it provide that the dwelling hohse should be 
Squired for agricultural purposes. The Act uses the expressions “required as 
a dwelling house in connexion with the land/* ^ 
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The second section defines agricultural income” and sub-section (1) 
(c) includes any income derived from any building owned and occupied by the 
leceiver of rent or revenue of any siicli land, and eliminating irrelevant por- 
tions it goes on to provide that the building is on or in the immediate vicinity of 
the land and is a building which tlie receiver of the rent or revenue by reas^ni 
or iiis connection with the land requires as a dwelling house, etc. 

The question which arises is a question of mixed fact and law. But the 
real point before us, having regard to the findings of fact by the Commissioner, 
IS what is the proper construction to be placed upon the words “required as a 
dwelling house in connection with the land.” 

The question has already come up before this Court and it has been decided 
m the case of Maharajadhira} of Dharllianga v. The Commissioner of /jicomj.’- 
tax, B^iar and Orissa{\), that it is sufficient to show that by reason of the 
assessee ’s connexion with the land he requires a dweling house in the vicinity and 
that it is not open to the Commissioner to consider whether the particular class 
of house is more or less the actual requirements of the Zemindar. One of the 
questions really before us is whether that case was rightly decided. 

I have already indicated the view which the Commissioner takes with 
regard to the meaning of these words, and, in my judgment, clearly the test 
w'hich he applies is a fallacious one. 

It is important to notice that there is a. statement by the Commissioner 
thal the Income-tax Officer in making this a.'^sessment has taken Rs. 3,000 as the 
proportionate valuation of the portion of this palace which is not required for 
agricultural purposes. I would be content in founding my judgment on this 
statement or the inference to be dra^vn from it, ha-\dng regard to the other 
facts which have been found in the case. This last statement, in my judgment, 
is tantamount to saying that the Raja requires this palace as a dwelling house 
in connection with the land, or to put it in other words, that having found that 
a ])ortion of the building on the land is required for the purposes set out in the 
Act, the section has been complied with and that a Court is thereafter precluded 
fi’om any further inquiry and that there is nothing in the Act to warrant his 
inquiring into what portion of the building is so required. 

I have already stated that the Commis.sioncr adds the words “required 
foi* agricultural purposes”; but there is no justification for these words “agri- 
cultural purposes” whatever. Equally there is no justification for the method 
which the Commissioner has adopted, namely, of testing the question by deter- 
mining the proportion between “agricultural income” of the Zemindar to that 
of his total income. 

However, as the question is really one as to the true construction of the 
Act. I propose to deal with the arguments which have been advanced with regard 
to it. 

The first argument put forward by the learned Government Advocate 
on the construction of section 2 is one which is diametrically opposed to the con- 
tentions of the r '»ome-tax Department, but that is immaterial, the contention 
being that when tne word “income” is used in section 2 sub-section (1) (c) the 
meaning is actual income and not notional income: that is, income must mean 
actual money received as a profit from the building. 

It is further contended in support of this argument that there is only 
one section in the Act which deals with notional income and that is section 9. 
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It is obvious that the Crown must be driven back as it was to the contention 
that the exception under section 2 was not an exception to section 9, 

For the purposes of this argument the Crown relies upon the case of 
Tennant v. Smith {!). The judgment in that case however gives no support to this 
argument. The judgment which related to the assessment of a bank manager 
under Schedule D of the Income-tax Act in England then in force, that is to say, 
tlic Act of 1842 and the question therein arising was whether the occupation 
of a house provided for him by his employees was an emolument mthm the 
meaning of that Schedule. The words in that judgment relied upon by the 
Crown are those in Lord Halsbury’s speech “that the thing sought to be taxed 
is not income unless it can be turned into money.” 

The case as I have stated dealt with ivords quite different from those 
we have to construe. In effect the argument is this: that wherever the word 
“income” is used it means actual money or money’s worth and not notional 
income in the sense of an annual value of a house occupied by the assessee. One 
answer to that argument is that the Income-tax Act as its name denotes deals 
with the taxation of income under several heads and one is “property” [Section 
G (iii)]. That so far as property is concerned notional income is taken. In 
other words section 9 (1) provides that the assessee in regard to Property shall 
be taxed on the bona fide annual value. 

I think that statement is sufficient to meet the argument that actual 
income only is dealt with by the Act. The Crown in the case stated recognises 
this to be a case of notional income but says that it is an exception to the general 
meaning of the word income. But the plain construction of section 2 is a com- 
plete answer to the argument. The Act must be construed so as to give it a 
reasonable meaning. The effect of the construction contended for would be to 
repeal the provisions 'of section 2, or to make them a nullity. The dwelling 
house to be exempt must be owned and occupied by the receiver of the rents 
and profits of the agricultural land, and it must be required as a dwelling house. 
If it is occupied how can actual cash income accrue frorfi it and indeed if it i.s 
occupied by a third person who will pay rent and thus render income to the 
owner, how can it be said that it is required as a dwelling house by the owner 
assessee. In my judgment this is an impossible construction. 

The main argument However is that there must be some sort of relation 
or rather proportion to be fixed as between the dwelling house and tho land or 
Zemindari and that is always a question of fact for the Commissioner, The 
words to be coi^trued, therefore, are (substituting the phrases used so far as 
their positions in the section are concerned) “required as a dwelling house in 
connexion with the land”. Now it is not argued that the Commissioner would 
be required, nor is he required, to enquire into the actual reasonableness of the 
demands of the Raja so far as the dwelling house is concerned. That is to sav 
lie may live in any style he likes and have a palace or a hut. But it is said that 
the words “in connexion with the land” place limits upon or condition the 
Raja's requirements with regard to a dwelling house so far as the exemption 
from taxation is concerned. Do these words warrant any such argument? The 
Crown contends that the words warrant the following enquiries which the case 
stated suggests:— (i) Whether the assessee occupies the house qm landlord- 
(ii) What proportion does his income from land bear to his income from other 
sources; (iii) Whether the palace is required exclusively for agricultural nur 
poses. The Crown contends as to (1) that the assessee does not occupy the 
house qua landlord. Then in what capacity does he occupy? In my jud%nent 
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in as much as lie is entitled to a partial exemption according to the case stated he 
does in fact occupy the house qua landlord. That is to say that this or that 
part of the palace is not required by his occupation qua landlord or for agri- 
cultural purpo.se is either enquiring into the assessee’s personal habits or tastes, 
an enquiry quite irrelevant on any construction to be placed upon the section, or 
to apply a test which the language of the Act in no way warrants. The section 
says requires as a dwelling house in connexion with the land, not requires as a 
dwelling house in connexion with and for the purposes of the land (or agri- 
culture). If we were to read “for the purposes of agriculture” into the section 
which in effect the argument of the Crown contends for, the whole house would 
be outside the provisions of the section. Neither the dining room nor any of 
the living rooms are required in connexion with the land any more than 
billiard room or zenanna quarters, placing the construction desired by the 
Crown upon the section. 

In my judgment if the argument on .behalf of the Crown is right then 
the construction contended for in the case stated is the only tenable one, that is, 
that only “Zamindari Katcherries, Manager’s Offices and buildings of that 
nature” are exempt, and that contention is clearly wrong on any plain reading 
of the section, the sub-section stating as it does that dwelling house, or sXoro. 
house or other out buildings are exempt. 

In my opinion the words we have to construe “in connexion with the 
land” merely make it necessary for the assessee to establish the relation between 
himself and his house with the land in order to claim exemption. Such relation 
in this case is established as a fact and in my judgment any further enquiry 
is precluded. The hypothetical case of a person building a palace on a few 
bighas of land wuth, say, one small holding seems hardly to touch the point. 
First such a case in India is unlikely to occur and secondly the case is so extreme 
that neither as a question of law or fact cotxld it be stated that such a house 
was required as a dwelling house in connexion with the land: on the other hand 
the land would be required in connexion with the house or as one of its amenities, 
an exemption for which the statute does not provide. I would therefore hold 
that the case of Maharajadhiraj of Darhhanga v. The Conimissioner of Income- 
iax{l), was rightly decided on this point and should be followed. In addition I 
think there can be no doubt that but for the exception contained in the sub-sec- 
lion under discussion, this palace would be taxable under section 9 as property. 
The assessee could not be heard to say that not all the palace was occupied 
by him and therefore not all of it should be taxed. The same construction should 
be placed upon the words under consideration whether they in fact involve exemp- 
tion or taxation. 

I see nothing in the Act to justify the argument that being required as a 
dwelling hou.se yet only a portion is to be exempt. 

The next point relates to the mutation fees. Sir Sultan Ahmad on 
behalf of the Crown admits that the basis of the Commissioner’s contention so 
far as the fees secured by the Raja on the transfer of tenure was wrong and 
that the as-sessee is entitled to treat these as agricultural income within the 
meaning of the Act and therefore exempt. However his admission, as I under- 
stand it, goes only so far as the case in which the amount chargeable by the 
i^aja is one which he is entitled by law to recover and not so far as any excess 
amount is concerned. 
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The other mutation fees are those realised from occupa^y ryots and it is 
contended that as these are iUegal ahwahs, they can in no sense be termed reverine 
from land within the meaning of section 2 sub-seetion (1) (a). 


In dealing with this latter point therefore I shall vrith that portion 
of the mutation fee on the transfer of tenures which is stated by the Crown to. 

be iUegal. 


In the first place it was argued that the test which was to be appUcd m 
order to discover whether mutation fees could be treated as ‘ * agricultural mcomo 
within the meaning of the section, depended upon the question whether these 
ff-es were enforceable or not and this argument was supported by the case of 
King Emperor v. Prohhat Chandra Barnaul), where it was decided that fees 
on petitions payable with regard to transferable holdings (as these were) 
were not “agricultural income.” With this case I shall deal presently, but 
whether this authority decides that the legality of the fees is the real test, in 
my judgment it is impossible to say that the character of the fee is altered by 
the fact that it is irrecoverable ; rent may be irrecoverable by reason of the 
fact that it is higher than the amount reserved in a lease, or that in an occu- 
pancy holding, an enhancement not allowed by the statute law is claimed. But 
the real (iaracter of both still remains, that of rent, and to repeat, to say that a 
thing is chmged in character by reason of its being irrecoverable is beside the 
point. 


It is contended by the respondent that mutation fees in respect of occu- 
pancy holdings .were recoverable by means of a custom which, existed for many 
generations past. But in the view that I take of the matter whether they are 
recoverable or irrecoverable is irrelevant in coming to a concluaon whether these 
fees are “a^ieultural income” and therefore that question had not been decided. 
The case which I have quoted and upon which the learned Government Advocate 
relies mentions the authority of Meker Bano Khanum v* Secretary of State for 
lndia{^)y and the learned Judges deciding that case have differentiated the case 
of Bire^ra Keshore v. Sec, of State{Z)j on the grotmd that what the learned 
Judges were referring to was naear which was paid by a tenant for the recogni- 
tion of a transfer of a non-transferable occupancy holding and that in effect 
salami or nazar paid in those circumstances really amount^ to the capitalised 
value of a part of the rent for a new settlement. In my judgment, quite dearly, 
if that was the basis of the decision in the case of Mehar Bano Khanum v. Secre^ 
fary. of State, for 7?wfia(2), then what the Court was there deciding was that 
nazar was rent, for the reason that capitalised rent is rent* 


The question which we have to determine is whether these fees are reni. or 
revenue within the meaning of section 2 sub-section (1) (c) and these fees do 
not cease to be revenue by reason of the fact that nazar. was capitalised rent. 
These fees are not rent. 

One of the questions, therefore, for determination is whether the Legiii- 
lature in using the expression “rent” or “revenue” intended by the word 
“revenue” something other than “rent”. In my opinion thte word “revenue” 
i$ not to be construed as ejusdem generis with rent. “Rent” has characteristics 
which: are well known to lawyers. “Revenue” whilst it may be a sneci^ of 
agricultural income has, in mv judgment, a. wider meaning than rent. 

^ Now- from what source do these fees come? Is it by reason of the reltt. 
Ueni feat the person recovering them has wife fee land? T think this que^ra 
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must obviously be ans^vered in the affirmative; and apart from the fact that 
tiiey may not be recoverable in law, I do not see any distinction, between nazaf 
and or sai<imi in the case of a tenure and the fee paid with regard to occupancy 
i.oldings. If the former is “revenue*', I do not see how it can be argued that 
the other is not revenue as well. In this connection it is important to notice 
agam that what the case of King Empiror v. Prohhat Chandra 5aruu(l), nas 
decided is that nazar was revenue although the reason which is given in the c.ise 
of Mehar Bano Khanuni v. Secretary of State for Jndia{2), for that decision 
is that nazar was in the nature of rent. It is not suggested before us that the 
fees in this case are rent, but it is argued it is not revenue. If that is the ratio 
decidendi of the ease of Meher Bano Khaniwi v. Secretary of State for India{2), 
then it ^^ould appear to be of no assistance to us in determining the question of 
whether these fees are revenue within the meaning of section 2. 

The Oxford Dictionary definition of the word “revenue” has been re- 
ferred to in the case stated but I see no support for the Cro^vn’s argument from 
that definition; the definition is a return, yield, or profit of any land, property 
or other sources of income. Can it be doubted for a moment that this is a 
return or yield or profit from property or landed property? It is undoubted 
that but for the ownership of this land, this source of income, using that word 
in a neutral sense would not be available to the assessee. I would hold, therefore 
this is agricultural income in the sense that it is revenue from land. 

In my judgment, all the points which arc before us should be answered 
in favour of the assessee, that is to say, that on the facts proved or admitted 
the whole of the palace at Kanika should be exempt under section 2. The fees 
on the transfer of tenures and the fees for the mutation of names with regard 
to occupancy holdings are agricultural income within the meaning of the section 
referred to. 


KILWANT SAHAY, J..'— The questions which arise for determination 
ill this reference under section 66 of the Income-tax Act are: — (1) whether cny 
portion of the valuation of the assessee ’s palace at Kanika is taxable, or, whether 
on the otlier hand, the whole valuation of this palace should be exempted os 
being agricultural income w'ithin the meaning of section 2 (1) (c) of the Act; 
t2) whether mutation fees paid by the assessee ’s tenants upon succeeding to 
holdings or tenures bv inheritance are covered by the term “agricultural 
income” as defined in ‘section 2 of the Act and (3) whether the assessee can be 
allowed as an admissible deduction the amount of interest which he has paad on 
overdrafts during the “previous year.” 


As regards the first point: section 4 (3) sets out the classes of iucume 
to w’hich the Act shall not apply, and one of these classes is agricultural income. 
“ Agricultural income” is defined in section 2 (1) of the Act. .Section 2 (1) (c) 
makes income derived from any building ow'iied and occupied by the receiver of 
the rent or revenue of anj’ such land, or occupied by the cultivator, or the receiver 
of rent-in-kind, of any land with respect to which, or the produce of which, any 
process mentioned in sub-clauses (ii) and (iii) of cla^e (b) is carried on. To 
this there is a proviso to the effect that the building is on or in the immediate 
vicinity of the land and is a building which the receiver of the rent or revenue 
or the cultivator or the receiver of the rent-in-kind by reason of his connection 
with the land, requires as a dwelling house, or as a store-house, or other out- 
building. The question is w’hether the assessee can rely upon this proviso for 
exemption oi his house from taxation. Section 6 of the Act gives the heads of 
income, profits and gains which shall be chargeable to income-tax in the manner 
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brovid^d in the Act, and one of these heads is •'i>roiHTty.- Tiie manner in 
which ‘property’ is chargahle to income-tax is given m section U, sub-section (1) 
of whicli provides that the tax shall be payable by an assessee under the n-aU 
“property” in respect of the bona fide annual value of the property consisting 
01 any buildings or lands appurtenant thereto of which he is the owner, otiier 
than such portions of such property as he may occupy for the purposes of his 
business, subject to certain allowances set out in the section. In the cas^^ ol 
ouildings in the occupation of the owner it is the notional income upon v/hich 
the tax^is to be payable. It is contended on behalf of the Crown that the house 
in question in the present case is taxable under section 9, and that what is 
exempted by section 2 (1) (cj is income actually derived from any building 
(wned and occupied by the receiver of the rent or revenue and does not include 
the notional income of the building. In my opinion this contention is unsound 
and cannot be accepted. Section 2(1) of the Act gives the definition of “agri- 
cultural income,” and chapter 111, deals with taxable income; section 6 gives the 
iicads of income and section 9 provides for the mode of determining the incf>me 
axable undei the Act under the head “property.” Such income under section 9 
in respect of buildings in the occupation of the owner must be notional income, 
and the argument of the learned Government Advoeate that what is exempted by 
S' ction 2 (1; (c) is actual income is contrary to the provisions of the Act itsdf. 


The leal question, however, for determination is what is the meaning of 
the proviso to section 2 (1) (c). In order that the income derived from any 
building ma> be held to be agricultural income, it is necessary that the buihlvug 
must be (I) on or in the immediate vicinity of the land and (2) it is a building 
which the icceivcr of the rent or revenue or the cultivator or the receiver of the 
)*ent-in-kind by reason of his connection with the land requires as a dwelling 
house or as a store-house or other out-house or otlier oiit-building. It is conceded 
in the present case that the building in question is on or in the immediate 
vicinity of the land. It has been found by the Commissioner as a fact that a 
part at least of the building is required by the receiver of the rent or revenue 
as a dwelling house, by reason of his connection with the land. The question 
is whether tliere is any justification in the Act for the Commissioner to decide 
what portion of the building the assessee does in fact require as a dwelling-house 
by reason of his connection with the land. In my opinion, the moment it is 
found that the building or any portion of it is required by the receiver us a 
dwelling house the income derived from sucli building would become agricultural 
income and exempt from taxation. The argument that the word “requires’* 
gives the Income-tax authorities the power to determine wliat portion of the 
building is as a matter of fact required by the assessee in his capacity (d* 
receiver of the rent is, in my opinion, not warranted by the terms of the section 
I agree with the reasons given by my Lord the Chief Justice and by Ro.ss and 
Wort, JJ., for holding that the construction sought to be placed upon the proviso 
by the -[ncomc-tax authorities is not warranted by the terms of the section It 
would no doubt be open to the Income-tax autlioritiai to Iwld that a particular 
building on account of its size or situation is not a building which the receiver 
of rent or revenue does require, by reason of his connection with the land as a 
dwelling house and in that case it would be open to them to assess the income 
from the entire building, but the moment they find that the house is required 
by the receiver of the rent or revenue by reason of his connection with the la>.d 
as a dwelling house or a store-house or other out-building, it is beyond thdr 
jurisdiction to determine what portion of the building is or should be required 
by the assessee as such receiver of the rent or revenue. Iii mv oninion thn 
of Maharajudhiraj of Darblian<ja v. The Commissioner of Jnvome-tax{l) was 


CD 3 I.T.C. 158. 
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wrreotly decided and I would ans%ver the first part of the first question iu 
.he negatue and the swond part in the affirmative* 

^ regard the second point : I agree for the reasons given by my Lord 
the Oluef Justice and by Ross and Wort, JJ., that mutation fees paid by tenants 
upon succeeding to holdings or tenures are covered by the term * ‘ agricoltural 
income as defined in section 2 of the Act. The question ■whether such fees a^e 
legally recoverable or not is a question beyond the jurisdiction of the Income-tax 
authorities. The words “rent or revenue derived from land which is ns^ for 
agricultural purposes” in section 2 (1) (c) of the Act are wide enough to 
cover receipts by landlords in the shape of mutation fees. 

As itgard the third point : the learned Commissioner finds that the assessce 
is entitled to claim deduction of the amount of interest which he has paid on 
overdrafts during the previous years and the question does not arise for detcr- 
mitioD. 

MACPHERSON, J. ; — Under section 66 of the Indian Income-tax Act, 
1922 the Commissioner of Income-tax has, as required by this Court in its order 
of the 22nd November, 1927, stated a case on three questions and referred the 
same to this Court with his own opinion thereon. The assessee is the proprietor 
of the Kanika estate in Orissa. 


The first question is whether any portion of the valuation of the assessee ’s 
palace at Raj-Kanika is taxable, or whether on the other hand the whole valuatiort 
on this palace should be exempted as being agricultural income within the mean- 
ing of section 2 (1) (c) of tliie Act. The facts are briefly these. The gross 
income of the. assessee comes to Rs. 3,90,000, of which income from agricxiltural 
rent is approximately R«. 2,10,000. The Manager’s office which also houses the 
Zemindari staff is a separate and older building. In the palace proper oiily. 
seven of the Zemindari staff are accommodated and practically the whole of the 
building is used as a residence for the assessee and for visitors. It was buiH 
in 1912 at a cost of Rs. 3,00,000 and zenana quarters were subsequently added at 
a cost of Rs. 1,00,000. It has the ordinary accommodation of a palace and there, 
is a detached guest-house. The Commissioner states: “The Income-tax Officer 
in making the assessment has taken Rs. 3,000 as the proportionate valuation of 
the portion of the palace which is not required for agricultural purposes.” It 
would appear that the expression “requires for agricultural purposes” here 
means “which the assessee by reason of his connection with the land requires as 
a dwelling house.” 


The Commissioner sets out that it is the contention of his department that 
the palace is not occupied by the receiver of rent, nor required by him qua land- 
lord as a dw elling house, store-house or other out-building. The assessee ’s income 
from rent proper is approximately fifty per cent, of his total income and it is 
contended that “the assessee requires or has built his palatial residence not 
because he requires such a building by reason of his connection with the land but 
because his total income and high social position demand.” The Commissioner 
submits that “this palatial building is not required wholly and exclusively for 
agricultural purposes and that the question of the valuation of what proportion 
of the total building assessee should be assessed is a question of fact to be decided 
in each case,” regard being had in coming to a decision to the provisions of the 
proviso to section 2 (1) (c) of the Act and in particular to the point wheth<ir 
tiie building in question or the whole of 'the biilding is required (as dwelling 
bouse) by reason of the assessee ’s connection with the land. The asses^, he 
repeats, has been taxed only on a small portion of the annual viluation of 

the palace proper- KASHMIR 

Iqb ' 
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The short point therefore is whether the palace proper is a bnili-ing whiA 

the assessee (who^is admittedly the receiver of the rent or revenue derived fro 

Se Sif Kanika estate which is used for agricultural purposes and whmh *3 
me i 2 uiu UA -r, v.tr Toaonn nf Viis ponnectioii with the 


It IS agncuiiuiai iucuiiic ^ 

the land; if it is not such a building, the Act applies, 

Now the proviso to section 2 (1) (c) Umits the building o^vned and 
hv the a^essee the valuation of which is agricultural income under 
tJ^rdefinitiL to a building of the class described in the proviso— it must be one 

which the receiver of the rent or revenue of the land by reason of 
with the land requires as a dwelling house. The submission on behalf of the 
assessee is practically that this proviso is satisfied if the building is one which or 
a vart of which the receiver of the rent or revenue of the land by reason of his 
co^ection with the land usw (or even states that he uses) m a dwelling noasc. 
But such docs not appear to be the intention. It is indeed not even arguaQlc 
that mere use or allegation of use or even allegation of need satisfies the proviso. 
It is sufficient therefore to discuss tlie case where the building is one a part 
only of which the assessee by reason of his connection with the land requires 
as a dwelling house where the word ‘requires’ is taken as equivalent to ‘needs’. 
Now if the Legislature had contemplated that the assessee ’s requirement by rea- 
son of his connection with the land of a part merely of the building as a dwelling 
house would be sufficient, what prevented it from saying that? The connotation 
of the expression “by reason of his connection with the land requires” must be 
“needs as appropriate and convenient for his calling as a receiver of the rent or 
revenue derived from the land.” The learned Counsel for the assessee would 

practically read the proviso (so far as is material) as “Provided that. the 

receiver of the rent or revenue by reason of his connection with the 

land requires a dwelling house.” But the enactment contemplates that he must 
by reason of his connection with the land require the particular building as a 
dwelling house. In this Province the case of the great Indigo concerns of 
North Bihar readily occurs to one.. The residence of the owner or manager was 
appropriate to the extensive landed interests of the Concern. But it is other- 
wise when on the dissolution of the Concern that building is acquired with 
some neighbouring land constituting but a small fraction of the territory of 
the Concern and is occupied by the purchaser mainly not by reason of his con- 
nection with the adjoining land but for merely residential reasons, or from 
considerations of local prestige, or for sporting purposes, or some similar object. 
The Legislature cannot have intended to exempt such purchasers from income-tax 
on the building. To my mind language has been employed which indicates an 
intention to discriminate between the requirements of the assessee as the land- 
lord and his requirements as an individual. In the present instance it is found 
as a fact that the whole palace is not a building which the assessee as receiver of 
the rent or revenue of the land “by reason of his connection with the land 
requires as a dwelling house,” and accordingly it is not such a building .as is 
described in section 2 (1) (c) read with the proviso and therefore the notional 
income thereof ismot agricultural income so as to be under section 4 (3) (viii) 
outside the application of the Act. Strictly therefore the whole palace falls 
within section 9 and it was apparently open to the Commissioner to assess the 
notional income from it accordingly. No doubt the Income-tax department 
has further found that a portion of the palace comes within the proviso and it 
has not assessed the income from such portion to income-tax. But we are not 
concerned here with the attitude of the department in taking what mav be Uss 

right, except to this extent th^t if. as is contenfed an m^op nS 
erroneo^y) the total annual yalne of the whole palace and not the proportionate 
value of the portion not required as a dwelling house by the receiver of the 
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rent or revenue of the land, is Rs. 3,000, the assessment would still not be illegal. 
Tt is however sufficient in the present reference to answer the first portion of 
the question in the iffirmative and the second portion in the negative. In my 
opinion the reference in Maharajadhiraj of Darhhanga v. The Commissioner of 
Income-tax, Bihar and Orissail), was not correctly decided. 

The second question is whether mutation fees paid by the assessee's tenants 
upon succeeding to holdings or tenures by inheritance come within the definition 
of ‘agricultural income’ as defined in the Act, so that the Act does not lapply to 
them. As admittedly the land is assessed to land-revenue in British India, the 
point shortly is whether these fees come within the expression “any rent or 
icvemie derived from land which is used for agricultural purposes.” The tenants 
referred to are of two classes: (1) tenure-holders, and (2) raiyats. 


A tenure-holder pays the fee under section 14 of the Orissa Tenancy Act. 
The Commissioner points out that the fee is not within the definition of ‘rent* 
under that Act and indicates that if the expression ‘revenue’ is to be taken 
in so wide a sense ‘agricultural income’ would include illegal realisations, such 
as ahwahs. This liowever doc.s not appear to be the correct criterion, since ‘‘rent’ 
in the Tenancy Act has by definition a restricted meaning appropriate to such 
an enactment but inappropriate to an Income-tax Act, and the learned Govern- 
ment Advocate is unable to contend that the fee paid by a tenure-holder to the 
landlord under the statute is not “rent or revenue derived from the land** and 
therefore “agi*icultural income.*’ 


As to the succession fees paid by the raiyats in this permanently settled 
estate, the Commissioner considers that they are illegal impositions under section 
84 of the Orissa Tenancy Act, the exaction of which is punishable by fine under 
section 83. In short “the landlord is charging a fee for keeping his jamabandi 
up to date, which it is his duty to do without any fee”, and the payment is there- 
fore one without consideration. 


Here again the chief fallacy appears to lie in the Commissioner’s assump- 
tion that the expression ‘rent’ in the Income-tax Act, 1922, has the same meaning 
as it has in the Oris.sa Tenancy Act. Pa>Tnonts to the landlord which are not 
‘rent’ under the Tenancy Act which term is as usual in such enactments defined 

for the purpose of the 'Act as “whatever is lawfully payable. , may 

>vell be ‘rent’ derived from the land within the meaning of the Income-tax Act. 
where not the legality or morality but the character and origin of the income 

are in point. 


It has been urged, not very convincingly perhaps, that the parent is 
even ‘rent* within the meaning of the term in the Tenancy Act but it is not 
no^o<!sarv to determine the point. The small fee leeally or >llcfTally paid by a 
raivat to his landlord for the mutation in the landlord s papers of his nmn 
bv virtue of sueeossion appears not to be a mere paj-ment for a serv.ee but to fall 
within the w-ide expre.s.sion “rent or revenue derived froin the land, ir 
X^eetlve of any dis,seetion of the individual term,s ‘rent’ and ‘revenue . I wo.ild 

aiiPivor the question in the affirmative. 

The third point is w-hether the assessee ean be allow’ed' os 
drdur*tion the amount of interest which he has paid on 

the ‘urcvious venr * The Commissioner points out that ^ .q. 2 Q 

Allowed interest for 1924-25 on Rs. 501-4-0, borrowed on the 13 th Oetoher. 1923, 

and a deduetion of interest whieh aeerued on Rs. 3.030 in the 

her 1924 to 31st Mareh 1925, There is no controversy on this point and I won 


answer it in the affirmative. 


(1) 3 I.T.C- 
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IN THE HIGH COURT OF JUDICATURE AT LAHORE. 

FULU BENCH. 

Before Mr. Justice A. B. Broadway, Mr. Justice Cecil Fforde, «n<i 

Mr. Justice Zafar Ali. 


(31st May, 1929), 
Bhagat Dunichand of Haripur 




V. 

The Commissioner of Income-tax, Punjab and North 
West Frontier Province 


Referring Officer. 

4 


Income-tax Act, {XI of 1922), Secs. 23 (4) and Zii— Assessment under 
Sec. 23 (4)— Asseaaee claiming to he a non'resident — Assessment appealed as ultra 
vires— Pro L’iso to Sec. 30, if bars appeal. 

An appeal against an assessment under Sec. 23 (4) 07i the ground that the 
assesses as a non-resident of British India was not liable to he assessed under the 
Act is haired by proviso to Sec. 30 (1), provided the assessment was a genuine 

and not an ostensible one. 

The proviso makes no distinction between an ultra vires assessment and an 
intra vires assessment objected to on the ments. 


Case [Civil Reference No. 21 of 1928], stated under Sec. 66 (3) of the 
Indian Income-tax Act, (XI of 1922), by the Commissioner of Income-tax, 
Punjab and N. W. Frontier Province in compliance with the order of the High 
Court, dated 6th February, 1928, reported aa 3 I. T. C. 52. 


CASE. 

By an order dated the 6th February 1928, I have been required by the 
Hon’blc High Court under Sec. 66 (3) of the Indian Income-tax Act, (XI of 
1922), to refer to it the following question of law with my opinion thereon : “Was 
the Assistant Commissioner bound to decide whether Bhagat Duni Chand was 
or was not a resident of British India, or does the proviso to See. 30, bar an 
appeal on the question of liability to assessment when action has been ostensibly 
taken under section 23 (4)r* 


2. The main facts of this case have already been stated in the order 
made by the Hon’ble Judges. The petitioner, Bhagat Duni Chand, owns house 
property and investments at Haripur in the Hazara District of the N W P 
P^o^nnce and also carries on business in Kashmir. He had for severd years 
Men a^cs.sej to income-tax (1) on the income from his property and investments 
ju nanpur and (2) on that part of the profits and gains of his Kashmir busines.s 
wJicL IS received or brought into British India and which under Sec 4 (21 
of the Act IS deemed to have accrued or arisen in British India. In the assLs 

r Income-tax Officer of Hazara serW 
on the petitioner a notice under See. 22 (4) of the Act reouirinff him ♦/. 

the a(Mjoants relating to his Kashmir business, in order that that 

detemine what portion of the profits had ten reSued to 

had become liable to income-tax under Sec. 4 (2) The netitionoT* ^ i 

with this notice, but claimed that he was not a rSt oi Brii^h 

^ not liable to.be tax ed on any part of his K^r prol "^h^ 

• (1939) lOLah..696. A I. B. (1^) Lah. ^ — 

ITC4-3 



^4 


DUNICHAND v. 


Officer examined this contention of the petitioner and rejected it. Thereupon 
as the petitioner had failed to comply with the notice under Sec. 22 (4), the 
Income-tax Officer proceeded to make the assessment under Sec. 23 (4) to the 
best of his judgment. The assessee appealed from this assessment to the Assistant 
Commissioner and took the ground, among others, that he was not a resident of 
British India. The Assistant Commissioner, holding that no appeal lay from 
an ass^^ssment under Sec. 23 (4), refused to entertain it. A petition to the 
Commissioner for review of the assessment under Sec. 33 was also rejected. 

3. My opinion on the question, which I have been asked to refer, is that 
the first i)art should be answered in the negative, and the second in the affirma- 
tive, that is to say, I consider that the Assistant Commissioner was not bound to 
decide whether Bhagat Duni Chand was or was not a resident of British India, 
and that the proviso to See. 30 bars an appeal on the question of liability to 
assessment, when an assessment has been made under Sec. 23 (4). The High 
Court has framed the last clause of the question as follows: “When action has 
been ostensibly taken under Sec. 23 (4). “ I have not adopted this phrasing in 
giving my opinion for reasons which will appear in para 6 below. 

4. Sec. 30, clause (I) of the Act says that “any assessee objecting to 
the amount or rate at which he is assessed under Sec, 23 or Sec. 27, or denying 
his iiabjlity to be assessed under this Act, or objecting to a refusal of an Income- 
tax Offictr to make a fresh assessment tinder Sec. 27, or to any order against 
him under sub-section 2 of Sec. 25 or Sec. 28, made by an Income-tax Officer, 
may appeal to the Assistant Commissioner against the assessment or against 
such refusal or order : Provided that no appeal shall lie in respect of an assess- 
ment made under sub-section (4) of Sec. 23, or under that sub-section read with 
Sec. 27.” 

It is clear that there are four types of appeal contemplated here: viz., 
(1) an objection against the amount or rate at which the appellant has beoi 
assessed, (2) a denial of liability to assessment under the Act, (3) an objection 
to a refusal of the Income-tax Officer to re-open the assessment, and (4) an objec- 
tion to an order made under Sec. 25 (2)or Sec. 28. These four types of appeal 
are recapitulated in the last words of the first sentence of the clause “may 
appeal to the Assistant Commissioner against the assessment or against such 
refusal or order.” It is clear that the first two types of appeal are designated 
appeal “against the assessment.” 

N(W the proviso stated in the most categorical terms that “no appeal 
shall lie in respect of an assessment made under sub-section 4 of Sec. 23.” These 
words, even on the narrowest interpretation, cannot mean less than that an 
assessee cannot appeal “against an assessment” made under the sub-section 
specified. In my opinion, there is no possible room for doubt as to the plain 
meaning of the proviso. Had the legislature intended that an appeal on the 
queslicn cX liability should not be barred, it would have been a perfectly simple 
matter to exclude this kind of appeal from the scope of the proviso, which could 
quite easily have been confined to appeals against the amount or rate at which 
the tax-payer had been assessed, or against any penalties imposed on him under 
Sec. 25 (2) or Sec. 28. The use of the phrase “in respect of” clearly bars any 
attempt to confine the application of the proviso to particular aspects of the 
kind of assessment in question. 

5. If we turn from a close scrutiny of the words employed in the Act 
to the larger aspects of the question, it will be found that the question of lia- 
bility can be raised in so many ways that it would on any other interpretation 
be easy f«'r an assessee, who by his own default had rendered himself liable to 
an asse8smpnt under Sec. 23 (4), to frustrate the intention of the proviso to 
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of ihc-se coiAentions directly affect the liability of the ass^ee under S^. 4 ^). 
of tlic ^et Similarly, in the more common case where income is liable under 
See 4 (Ji the asseiee could claim that the income taxed did a^rue 
or arise at all or was not received, or that it did not accrue or arise m Bnti^ 
India Finally, clause (3) of Sec. 4 enumerates eight claves of income to 
whi6h the Act does not apply. Most of these claims could only be decid^ by a 
careful examination of the accounts, and it would be manifestly absurd to jioM 
that a man who had deliberately refused to produce his accounts was entitle 
to a reconsideration of the only kind of assessment whttch it was 
Income-tax Officer to make, and which, in fact, he is by the law compelled in the 

circumstances to make. 

6. The remedy whidi the Act provides for an injustice inffieted by an 
assessment under Sec. 23 (4) is an application under Sec. 27 to the Income-tax 
Officer to cancel the assessment. If the Income-tax Officer is not satisfi^that 
the assessee was prevented by sufficient cause, or had not a reasonable oppor- 
tunity to comply with the relevant requirements and refuses to re-open the case, 
then it is open to the assessee to appeal to the Assistant Commissioner und^’r 
Eec. 30 (1) against thb refusal of the Income-tax Officer to make a fresh assess- 
ment. Apart from this special machinery, it is also open to an ^ess^' to 
move the Commissioner to exercise his power of revision under &ee. 33. (The 
assessee can, of course, file a civil suit if the Income-tax Officer’s action is en- 
tirely without jurisdiction). When, however, as in the present case, resoit is 
not had to Sec. 27, the Assistant Commissioner has no authority to entertain an 
appeal under Sec. 30. If such an appeal is made, the Assistant Commissioner 
can only consider whether the Income-tax Officer applied his piind to the relevant 
questipns before making the assessment under Sec. 23 (4). If the Income-tax 
Officer did so apply his mind, the Assistant Conunissioner has no power to 
entertain the appeal. If, however, the Income-tax Officer did not apply hia 
mind to the relevant questions, the Assistant Commissioner can interfere, be- 
cause it is not really an assessment under Sec. 23 (4) at all, but has been merely 
labelled so by the Income-tax Officer. It is for this last reason that I would 
respectfully submit that the question framed by the High Court should be 
slightly, modified in its last words. An assessment ostensibly made under Sec. 
^ (4)‘ might possibly be found to be an' assessment which is merely labelled 
such, although the Income-tax Officer had not applied his mind to the relev^t 
questions which arise under that sub-section and which must be answered Wore 
an assessment under that sub-section is made. In such wrongly lah^ed Qase$i 
the Assistant Commissioner would be entitled to interfere and to entei^in the 
appeal on its merits. The present case was, however, not such a cai. It k 
clear from the assessment order that the reason why the assessment was made 
under Sec. 23 (4) was the assessee ’s failure to pr^uce accounts, and it was 
never denied that he had been duly served with a notice under Sec 22 (4) for 
the production of them. The Income-tax Officer had moreover carefully apnlied 
his jpind to the question raised by the assessee regarding his liabiUty to ^ess- 
ment, and had decided that he was lihble. Such being the case, he was in view of 
the .ass^ee’s default in producing accounts, compelled to make the *assessmeuJ 
nnder Sec 23 4)^ These faets again left no ^ ound to t^i^f cZ! 

mmoner for mterference, when an appeal was presented to him under Sec SO 
M he rightfully refused to entertain it. sseo. av, 
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• o submit that the answer to the question referred is that the 

proviso to Sec. 30 (1) bars an appeal against an assessment under Sec. 23 (4) 
on any ground whatever, and that in the present case, the AssisUnt Commissioner 
had no jurisdiction to consider whether Bhagat Duni Chand was or was not a 
resident of British India. 

Chasid Mahajan, for the Assesscc. 

Jagan Nath Aggarwal, for the Crown. 


Reference to Full Bench. 

ZAFAR ALI AND JAI LAL, JJ. : — This reference under section 66 (3) 
of the Income-tax Act, (XI of 1922), has been made by the learned Commissioner 
of Income-tax in compliance with an order of a Division Bench of this Court, 
dated the 6th February 1928. 

The assessee on whose application the said order was passed is BJiagat 
Duni Chand whose ancesiral home is at Haripur, a town in the North West 
Frontier Province, and he owns there some house property also. He, however, 
asserted that he had migrated from Haripur to Srinagar in Kaslimir and had 
long been residing and carrying on business there and had thus ceased to a 
resident in British India. The Income-tax Officer of the Hazara Circle, which 
comprises Haripur, did not accept this plea and he served on Bhagat Duni 
Chand a notice under section 22 (4), requiring him to produce his accounts, etc., 
relating to his business in Srinagar. As Bhagat Duni Chand omitted to do so, 
the Income-tax Officer made an assessment under section 23 (4) to the best of his 
judgment. Bhagat Duni Chand then appealed to the Assistant Commissioner to 
urge that the Income-tax Act was not applicable to him because he was not a 
resident of British India. The Assistant Commissioner held that the appeal 
was incompetent, in as much as the assessment had been made under section 
23 (4) of the Act. 

Bhagat Duni Chand contends that he is entitled to an adjudication by the 
Assistant Commissioner on his plea that he is not a resident in British India 
and is therefore not liaWe to be’ assessed in British India. 

The question which the Commissioner was directed to refer was: “whether 
Bhagat Duni Chand was or was not a resident of British India, or does the 
proviso to section 30 bar an appeal on the question of liability to assessment when 
action had been ostensibly taken under section 23 (4).“ 

The answer to this question depends entirely on the interpretation of clause 
(1) of section 30 with the proviso attached thereto. This clause (1) gives right 
of appeal to an assessee who (1) objects to the amount or rate at which he is 
assessed under section 23 or 27, or (2) denies his liability to be assessed under 
the Act, or (3) objects to the refusal of an Income-tax Officer to make a fresh 
assessment Under section 27, or (4) objects to any order against him under 
sub-section (2) of section 25 or section 28 made by an Income-tax Officer. 

The proviso denies the right of appeal to a person who has been assessed 
under sub-section (4) of Section 23, or under that sub-section read ^v5th 
section 27. 

It is contended on behalf of the assessee that he is “outside the Act”; in 
other words that he is not amenable to it. On the other hand it is urged on 
behalf of the Income-tax Commissioner that the expression “denies his liability 
to be assessed under the Act,” is wide enough to cover the case of a person 
like the present assessee and, therefore, that such a person is not entitled to 
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appeal except as laid down in section 30. It is argued that the right to appeal 
does not exist in the nature of things but is always a creature of legislation. 

The question, in our opinion, is eminently one for a reference to a Full 
Bench owing to its importance and the possibility of the correctness of 
view. We, therefore, direct that the case be placed before the learned Chief 
Justice to constitute a Full Bench for the hearing of this reference. 

SHADI LAL, C. J. Let the case be heard by a Full Bench. 

JUDGMENT. 

The question of law, which! we have to determine may be formulated in, 
the foUowing terms Whether a person, who has been assessed by the income- 
tax Officer under section 23 (4) of the Indian Income-tax Act, (XI of 1922), is 
entitled to prefer an appeal to the Assistant Commissioner on the ground that he 
was not liable to be assessed under the Act; or whether the proviso to secUon 
30 (1) operates as a bar to his appeal. 

It is conunon ground that in the proceedings before the Income-t^ Officer 
the asscssce put forward the claim that he had migrated from Haripur in British 
India to Srinagar in the Jammu and Kashmir State, and had been residing and 
carrying on business at the latter place. He accordingly urged that he had 
ceased to be a resident in British India, and that, as no income, profits or gains had 
accrued or arisen to him, or been received by him, in British India he did not 
come within the ambit of the Act. The Income-tax Officer did not accept this 
plea, and served on him a notice under section 22 (4) requiring him to produce 
certain accounts. The assessee did not comply with the notice, and the Incomer 
tax .Officer thereupon made an assessment under section 23 (4) to the best of 
his judgment. The question arises whether the assessee can appeal to the 
Assistant Commissioner against the assessment, or whether his right of appeal 
is barred under the proviso to section 30 (1). 

The doctrine is well-established that there is no inherent right 
of appeal, and that a right of appeal must be given by a statute or by some 
authority equivalent to a statute. Now, section 30 (1) which deals with the 
rignt of appeal in cases under the Indian Income-tax Act provides that **aiiy 
assessee objecting to the amount or rate at which he is assessed under section ^ 
or section 27, or denying his liability to be assessed under this Act, or object- 
ing to a refusal of an Income-tax Officer to make a fre^ assessment under sec- 
tion 27 or to any order against him under sub-section (2) of section 25 or see- 
tion 28, made by an Income-tax Officer, may appeal to the Assistant Commis- 
sioner against the assessment or against such refuW or order/’ ^e right con- 
ferred by this sub-section is, however, subject to the proviso that *No appeal 
shall lie in respect of an assessment made under sub-section (4) of section 23^ 
or under that sub-section read with section 27. ’ ’ 

The reason for enacting this proviso is obvious. The law punishes a 
person who does not comply with the requisition of an Income-tax Officer by 
depriving hSm of his right of appeal. But the appellate authority must, before 
denying him the right of appeal, be satisfied that he had really incurred the 
penalty prescribed by the law, and that the Income-tax Officer had acted legally 
in assessing him under section 23 (4) of the Act. The mere fact that .the assess- 
m.-nt purports to have been made under that sub-section does not shut )Ut Iho 
appeal ; it must be shown that the circumstances of the case bring it wi thin tjie 
scope of that sub-section. When the Assistant Commissioner is satined that 
the assessment was made, not ostensibly l)ut genuinely, under that sub-section, 
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he must stay his hands and decline to adjudicate upon the merits of the anneal 
on the short ground that the proviso to section 30 (1) bars an appeal in S 
a case And it is immaterial whether the order of the Income-tax Officer is 
impeached on the ground that the assessee was not amenable to the pro'/isions 
ot the statute, or on any other ground mentioned in the sub-section The lang 
uage of the sub-section makes it clear that the denial of his liability to be r^sessS 
under thv Act can be put fonvard by the assessee as a ground of attack against 
the assL-ssment ; but that ground, just as any other ground specified in the 
sub-section is open only to a person who has not incurred the penalty prescribed 
by the proviso. 

It is, contended by the learned counsel for the assessee that, thougn his 
client is debarred by the proviso from challenging the assessment on the merits, 
he IS entitled to slww that he was outside the statute and that the Incoine4ax 
Officer had absolutely no jurisdiction to proceed against him. There is, howeveT, 
no warrant for making this distinction. The proviso shuts out an appeal in 
every case in wlrich the assessment has been made \uider section 23 (41. az'd 
makes no distinction between an assessment, which is ultra vires, and one which 
•though intra vires, is wrong on the merits. If once the appeal is barred, 
the assessee cannot avail himself of any ground of appeal whatever may be the 
eatcgoi-y to which it belongs. 

It is possible, as argued by Aft. Alehr Chand Mahajan, that this view of 
the law may result in hard.ships in some cases. Suppose a foreigner comes to 
India as a visitor, and, when called upon by an Income-tax Officer to make a 
return of his income he fails to comply with the requisition in the belief that 
as he was not carrying on any business in British India, he was not liable to be 
assessed to income-tax under the Indian Law. If the Income-tax OiEicer 
assesses him to income-tax under section 23 (4), the assessee has no right of 
appeal against the assessment, though it is palpably wrong. It is true that 
section 27 provides him with a remedy to re-open such an assekment, but the 
remedy is a precarious one and cannot be invoked unless be proves to the satis- 
faction of the Income-tax Officer that he was prevented by sufficient cause from 
making the return. If the assessment is ultra vires the aggrieved person may 
;)frhaps bring a suit for a declaration that it is illegal; Vide ffaji Rehevitutla 
f/iiji Tdrfuahomed x. The Secretary of State for India{l). 

Be that as it may, it is for the legislature to provide a remedy for cases 
•of hardship ii any. The duty of the courts is to enforce the law as they find it 
-and .they cannot allow their interpretation of the law to be influenced by any 
-exta-aneous circumstance. 

I liave be.stowcd upon the matter my careful consideration and reached 
the conehLsion that the assessee has no right of appeal against the assessment 
made under section 23 (4) by the Income-tax Officer, and that he is prcveiited'by 
'the proviso to section 30 (1) from showing that he was not liable to be assessed 
under tlie Indian Income-tax Act. 

BROADWAY, J.: — One Bhayat Duni Chand was a resident of Haripur 
in the District of Hazara in the North West Frontier Province. He possessed 
tlune certain ancestral property. He was called upon by the Income-tax Officer 
of the Hazaia Circle to furnish a return for purpose of income-tax. He failed 
to comply with this demand, asserting that he had migrated from Haripur to 
Srinagar in Kashmir m?^ny years ago, that he Was carrying on his business in 
the Kashmir State alone and was no longer a resident of British India. The 
TnV'omc-tax Officer held that Duni Chand was still a resident in British India 
and had a business at Haripur from which he derived an income. A notice 


(1) 2 l.T.C. lie. 
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Officer took action under section 23 (4) of the Income-tax Act and assessed turn 
on an income of Rs. 17,669 at the rate of 9 pies an the rupee. 

Against this assessment. Bhagat Duni Chaio^i preferred 

Assistant Commissioner who dismissed the appeal therefore not 

purview of the proviso to section 30 of the Income-tax Act and was theretore nor 

competent. 


magat Duni Chand thereupon moved the Commissioner of Income-tax 
to make a reference to the High Court. This was refused on the ground that ino 
point of law was involved. Thereupon Bhagat Duni Chand came up to this 
Court under section 66 (3) of the Income-tax Act and a direction was issued by a 
Division Bench on the 6th February. 1928, directing the Commissioner to ref er the 
follmving question “ Was the Assistant Commissioner bound to decide whether 
Bhagat Duni Chand was or was not a resident of British India, or do^s the 
proviso to section 30 bar an appeal on the question of liability to assessment, 
when action has been ostensibly taken under section 23 (4).” 


In compliance with this direction, the Commissioner of Income-tax made 
the necessary reference, at the same time recording his opinion agaimst the 
view advanced by Bhagat Duni Chand. In His opinion the Assistant Commis- 
sioner was not bound to decide whether Bhagat Duni Chand was or was not a 
resident of British India, and further he considered that the proviso to section 30 
barred an appeal on the question of liability to assessment when ah assessment 
has been made under section 23 (4). 

In his reference the Income-tax Commissioner also pointed out that when 
an assessment was made under section 23 (4) the assessee has a 
right to Inake an application to the Income-tax Officer under section 27 
for cancellation of the assessment, and a refusal on the part of the Income-tax 
Officer gives the assessee a right of appeal to the Assistant Com- 
missioner. In addition to this the Commissioner of Income-tax has certain 
powers of revision under section 33. He further pointed out that if the assessee 
does not resort to section 27, the Assistant Commissioner has no authority to 
entertain an appeal under section 30. All that the Assistant Commissioner is 
empowered to do is to consider whether the Income-tax Officer applied his mind 
to the relevant questions before making the assessment under section 23 (4). If 
he finds that the Income-tax Officer did not apply his mind, he has no power to 
entertain the appeal. As I understand the position when the Income-tax Officer 
acts under section 23 (4) and the assessee prefers an appeal to the Assistant 
Commissioner, all that the Assistant Commissioner has to do is to satisfy himself- 
that the Income-tax Officer has carried out the necessary procedure which en- 
titled him to take action under section 23 (4) and that he has not merely labelled 
his action as falling within the purview of that section. If the Assistant Com- 
missioner finds that action has really and properly been taken under section 
23 (4) he cannot entertain the appeal. 

On behalf of the assessee Mr. Mehr Chand Mahajan has urged that the 
proviso to section 30 does not bar the Assistant* Commissioner from examining the 
decision arrived at by tho Income-tax Officer as to the liability of the assessee to 
assessment. Section 30 of the Income-tax Act runs as follows: — “Any assessee 
objecting to the amount or rate at which he is assessed under section 23 or section 
27/ or denying his liability to be assessed under this Act, or objecting to- a 
refusal of an Income-tax Officer to make a fresh assessment under section 27; or 
to any order against him under subrseotion (2). of , section 25 or section 28, 
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made by an Income-tax Officer may appeal to the Assistant Commissioner against 
the assessment or against such refusal or order/' and it is clear that the assessee 
has a right to appeal against the assessment made or against a refusal to make a 
fresh assessment, or against any order made under sub-clause (2) section 25 or 
section 28. The appeal is against the assessment and it has been specifically 
provided that where an assessment has been made under sub-section 4 of section 
23, no appeal shall lie. In my judgment the interpretation of this section and 
the proviso has been correctly stated by the Commissioner in his reference. 
Section 30 gives an appeal against an assessment, or a refusal, or an order and 
provided the Income-tax Officer has carried out the provisions of sections 22 (4) 
and 23 (4) and then takes action under the latter section, the right to appeal 
against such an assessment has been taken away by the statute. It seems to 
me clear that the object of the Legislature was to compel assessees to lay all the 
necessary materials before the Income-tax Officers in order to enable them to 
arrive at a correct decision. If an assessee fails to comply with the lawful orders 
of the Income-tax Officer, such an assessee is penalized by having his right to 
appeal taken away. The proviso distinctly lays down that no appeal shall lie 
in respect of an assessment made under sub-section (4) of section 23 and this to 
my mind clearly means that every matter that has to be decided before the assess- 
ment is arrived at is rendered unappealable. 

I would answer the question referred accordingly. 

CECIL FFORDE, J. : — I concur. 

ZAFAR ALI, J. : — I concur. 


( 314 ) IN THE HIGH COURT OF JUDICATURE AT LAHORE. 

FULL BENCH. 

Before Sir Shadi Lai, Kt., Chief Justice, Justice Sir Alan Broadway, Kt., 

Mr. Justice Zafar AM, Mr. Justice Tek C'hand and Mr. Justice Jai Lai. 

(10th June, 1929). 

Bhagat Jiwan Das and others . . Assessees. 


V, 

The Commissioner of Income-tax, Punjab and N. W. 

Frontier Province . . Referring Officer. 

Income-tax Act {XI of 1922), Sec. 4 (1) and (2) — Assessee residing and 
carrying on business in British India — Goods purchased in British India and 
sold outside^Profits therefrom, if assessable. 

Where the assessee residing and carrying on business in British India 
purchased goods in British India and sent them for sale to his shop outside 
British India. 

UELB, that no portion of the profits derived from the sale outside British 
India, which was not received in or brought into British India was assessable, the 
mere purchase of goods having too remote a oonnection to justify the conclusion 
that a part of the profits should be held to have accrued in British India within 
the meaning of Sec. 4 (1) of the Income-tax Act. 
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Case [Civil Reference No. 18 of 1927], stated under Sec. 66 (2) of the 
Indian Income-tax Act, (XI of 1922), by the Commissioner of Income-tax, 
Punjab and N. W. Frontier Province, for the opinion of the High Court. 

CASE. 

As a result of an application under section 66 (2) of the Income-tax Act, 
XI of 1922, tlic following question of law is referred to the High Coui't for 
decision:— Is a Hindu undivided family, which is resident in British India and 
docs business of .several kinds tlierein, liable to be assessed to British Indian 
Income-tax on any part of the profit accruing or arising to it from the sale 
outside British India of goods which it has purchased in British India? If so, ou 
what part? 


2. The facts of the case are briefly as follows: — The petitioners are a 
Hindu undivided family, which has for many years been resident at Haripur in 
the Hazara District of tlie N. W. F. Province, where business of various 
kinds, including a substantial money lending business, is carried ou. An 
important business has also been carried on for many years at Srinagar outside 
British India. For the purpose of the latter, goods are purchafjed in British 
India and forwarded through Haripur and Rawalpindi for sale in Srinagar. 
When the family was assessed in 1924-25, the year in question, it was called 
upon by the Income-tax Officer, Hazara, to produce the accounts of the Srinagar 
business to enable him to determine the amount of profit liable to British Indian 
Income-tax. As the accounts were withheld, the Income-tax Officer was obliged 
to estimate the amount of this profit to the best of his judgment. This he did 
by applying a flat rate of profit, viz., 4 per cent, to the value of the goods pur- 
chased in British India and sold in Srinagar. Estimating the latter at 12 lakhs, 
he calculated that a sum of Rs. 48,000 had accrued or arisen by way of profit 
in British India. In applying a rate of 4 per cent. Ite took into consideration the 


fact that part of the profit earned on the purchase and sale of the goods, accrued 
or arose outside British India, i.e., where the goods were sold. Had they been 
sold, as well as purchased, in British India, a higher rate would have been 
applied. The assessment order was passed under section 23 (3). Actually it 
should have been passed under section 23 (4), as the accounts of the Srinagar 
business were deliberately withheld. Had it been passed under this sub-section, 
no appeal would have lain {vide proviso to section 30 (1) ). As it was, however, 
an appeal was filed and entertained; and not only was it entertained, but the 
petitioners were allowed a further opportunity of producing the Srinagar 
axjcourrts. The account.s, which were produced accordingly, showed that the 
value of the goods fonvarded to Srinagar amounted not to 12 lakhs, as estimated 
by the Income-tax Officer, but to Rs. 8,26,886. The Assistant Commissions 
however, did not modify the assessment, as the accounts also showed that large 
sui^ had been remitted from Srinagar to British India by way of cash Hundis 
and book transfer, and there was, in his opinion, reason to believe that a substan- 
tial part of these remittances was profit taxable under section 4 (2) . He thought 
therefore, that the petitioners had probably been under-assessed, vide his order 
dated 18-6-1925. The case then came up before the Acting Commissioner on 

jrfn showed that the value of the goods exported 

froifi BntiA India had been over-estimated by the Income-tax Officer, assessable 
mcome under this head was reduced from Es. 48,000 to 33,075, a figure caleulatcd 

former rate f / Per cont. to the value shotvn in the accounts 
(Rs. 8,26,886), vide order dated 9-1-1926. 


^oo for review of the Income-tax Officer’s assessment under 

swtion 33 of the Act, the petitioners contended that no part of this amount was 
taxable and requested that if the claim could not be conceded under section 33 
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certain points mi{?ht be referred to the High Court under section 66 (2). When 
the claim was rejected under section 33, the following point was substituted by 
the petitioners f6r the different points specified in the original application: — “Is 
the firm which purchased goods in British India for sale in the open market in 
Kashmir liable to be assessed to income-tax under Act XI of 1922”. I took 
exception to the way the question was worded, as it omitted all reference to the 
fact that the petitioners’ family is resident in British India. Enquiry showed 
that the fact was denied, and as the ppint was important, I remanded the case 
to the A^stant Commissioner for a definite findin g, after full enquiry, as to 
whether or not the family was resident in British India. He was also directed 
to ascertain whether the family did commission, as well as money lending, busi- 
ness in British India. The latter was admitted but not the former, and though 
of minor importance, I thought it as well that the point should be definitely 
decided in case Your Lordships considered it relevant to the issue. After 
careful enquiry both points, •which arc both questions of fact, have been 
decided against the petitioners, vide my order of the 25th January 1927. The 
question now referred, specified in the opening paragraph, is the result of this 
order. 


4. The case is governed by section 4 (1) of the Income-tax Act, which 
provides that the Act “shall apply to all income, profits or gains, as de^ribed 
or comprised in section 6, from whatever source derived, accruing or arising, or 
received in British India.’* The question for decision is whether any part of 
the profit earned on the sale of goods purchased in, but sold outside, British 
India by a per.son resident and doing business of various kinds therein can be 
said to accrue or arise in British India irrespective of where it is actually 
received. In the business in question profit is the net result of three different 
operations — purchase, transport and sale. All three must be completed before 
any profit can bo received, but not before profit begins to accrue. Accrual 
begins with the completion of the first operation and continues cumulatively 
till the goods are finally sold. This accords with the view expressed by Mr. 
Justice Mukerji in the case of Bogers Pyatt Shellac and Co. v. Secretary of State 
for lndi 4 i{\). In defining the difference between the words “acermng , 
“arising” and “is received” the learned judge remarked that the words is 
received” arc distinct from the words “accrues” and “arises”, which merely 
indicate a right to receive, and explained that “they represent a stage anterior to 
the point of time when the income becomes receivable and connote a character 
of the income which is more or less inchoate”. And he added; “Income may 
accrue at one place, arise at another and be received at a third- Again it may 
accrue or arise in respect of or out of .something situated at one place but accrue 

or arise to a person at a different place . 


5 If these distinctions are correct— and logically they cannot, I think, 

be challenged— it follows that some part of the profit Pf' 

chase and sale of the goods in question accrued and arose mBnt^h India 
they were purchased and from which they were transported to Kashmir. This 
aerees not only with the view expressed in the case just quoted but also with 

Z learned Chief Justice of the High Court of Rangoon, who 

in the^e Steel Brothers and Co. Ltd. v. Commissioner of 

^.h^rved arfoUows— “We hold that the fact of the produce being sold in 
London and the money being received there 

accruing, or arising, or being deemed to accrue or arise m Bnti^ India tro 

being taxable under the Indian Income-tax Act. We a-re also ? be^weer 
distinction, so far as liability to inc^e-ta x is concerned, can be draw n be^eer. 

(T)~ MrX. C. 363. 

(2) 2 I. T. C 119 at pages 186 & 138, 
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Xirofita on produce, which has undergone some process of conversion or ’‘'working 
lip” by the assessee in Burma and profits on produce purchased by the assessec 
in Burma and aborted in the same form as when purchased’’. The Icdixed, 
Chief Justice observed further that ’’in determining whether any incom?, pr'.- 
fits or gains arise or accrue, we must not be content to look only at the Us" stage 
of the accrual, hut must take into consideration the previous stages as well". 

I am of opinion, therefore, that part of the profit is taxable under 
section 4 (1) and that the first part of the question shoidd be answered in the 
it:. a.fti.ivfi. 'As to the second part of the question, I am further of opuuoii tbai 
so much is taxable as may be deemed to have accrued or arisen from the oper a- 
tions cf purchase and transpoil, so far as these operations have beiii carried 
on in British India, lu the present case it is impossible to estimate this with 
mathematical accuracy, but the remarks of the learned Chief Justice in the 
Burma case referred to above may be quoted as affording a useful guide for tlie 
calculation. These are as follows v—‘‘ In arriving at the amount of profits liable 
to liidian income-tax, the Commissioner of Income-tax, in our opinion, should 
aU(W a reasonable commission agent’s commission on the sale realization ol ihe 
produce. So much of the profits as can reasonably be attributed to commission 
agent’s commission should not be assessable. "(1) In this case, had the goods 
bren sold as well as purchased in British India, exact profit not beiag ascertain- 
able ii'oin the accounts, a flat rate of 6^4 por cent, would probably have been 
applied, as this is the standard rate in such cases. In applying a rate of 4 p?r 
cent, the Department has made a substantial allowance for the fact that pan of 
the profit arose outside British India. 

7. In conclusion, I may note that the two cases cited above strongly sup- 
port the view expressed in this reference. In both cases the question in issue 
was whether any pairt of the profit earned on goods exported for sale outside 
British India was taxable ; and in both the question was decided in the affirmativo. 
In ope important respect, however, the cases are to be distinguished from tiie 
present. In neither was the assessee resident in British India. Owing to this, 
section 42 (1) of ike Act had to be invoked to establish liability. In the present 
ease, as the assessee both resides and carries on business in British India, this is 
unnecessary and liability is correspondingly clearer. 

Dr. MoH Sagar, Mehr Chand Mahajan and Avutr Nath Ckona, for the .AsSessoes. 
Jagan Nath Aggarwal and R. C. Soni, for the Crowni 


JUDGMENT. 


SHADI LAL; C. J. : — ^The question submitted to us may be stated in a ^ew 
words. A person, who resides and carries on business in British India, pur* 
chases goods in British India and sends them for sale to his shop in Kashmir, a 
country outside British India. Is he liable to be assessed to income-tax under 
the Indian Income-tax Act, XI of 1922, in respect of any part of the profits 
derived from the sale of the goods; and if so, wW part? 


We may clear the ground by stating at the outset that we are not here 
concerned -with the profits of the business which is carried on in British India 
or with any part of the profits derived from the sale of the gooi in the foreigii 
country which have been received in or brought into British India. The profits 
of both these descriptions are certainly taxable in British India. 


u- 


I 


p 

The answer to the question depends on the interpretation to be placed 
Be<^^ 4, sub-section (1) of the statute, which, so. far as it is material to 

< 1 ) 


a 1. T. C. 119 at page 188. 
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the present discussion, is in the following terms: — “Save as hereinafter pro- 
vided, this Act shall apply to ail income, profits or gains • • • 

accruing or arising, or received in British India.” Ex concca^o. no nart •.£ 
tlie profits in this case has been received in British India; and the question, 
stripped of all irrelevant details, is thus narrowed down to the following issue: 
Whether a person residing in British India is liable to be assessed to income-tax 
under the Act on any part of the profits derived from the sale in a foreign 
country of the goods purchased by him in Britisli India, when the profits have 
neitlier been received in, nor brought into, British India. It must be remembered 
that tlie Indian law ])ases the liability of a person to taxation on the place where 
the income (.the word “income” is used in this judgment as a comprehensive 
term including not only what is strictly called income, but also profits and gains) 
accrues or arises or is received, but not on the place of his residence. If the 
place of accrual or arising or receipt is British India, the income is taxable, 
otherwise it is not, unless the i,ncomc, though accruing or arising or received 
outside British India, is, by a fiction of law, deemed to have accrued or arisen or 
to have been received in British India. It is, however, conceded that the 
question before us is not affected by any such legal fiction, and, as stated above, 
no part of the profits was received in or brought into British India. Wc 
must, therefore, eoneentratc our attention upon the problem whether any part 
of the profits accrued or arose in British India. 

Tlie learned counsel on both sides arc agreed that the expression “arising^’ 
as used in section 4, sub-section 1 is, to all intents and purposes, synonymous 
with the term “accruing”. As observed by Mukerji, J., m Rogeir Fjiait 
Shellac d: Vo. v. Secretary of State for /ndi«(l), “Perhaps the two words seem 
to denote the same idea or ideas very similar, and the difference only lies m this 
that one is more appropriate than the otlier, when applied to particular 
The word “accrue” is not defined in the Act, but according to Murray s Oxford 
Dictionary it means “to arise or spring as a natural growth. H, 

ill Webster’s Dictionary it has the meaning ‘ to come to by way of increase 

Now, tlie profits of u transaction in liie nature of a sale consist of the 
difference between the price received for the goods sold and the cost of pro- 
curing and .selling them. In ordinary cases, profits can be ascertained only when 
the price is realised, because until realisation it cannot be said that the transact 
tion will result in profit.s. But we are here concerned, not with the time when 
tlio profits accrue, but witli the place at which they accrue. It is beyond dispute 
lliat tlie place, wliere the sale is effected and the price realised, is certainly the 
principal place, if not tlie jilace, of the accrual of profits. 

Jlr. Jagaii Natii for the Commissioner of Income-tax, however, contends 
that a part of the profits accrued in British India where the goods were piu- 
chased, and he places iiis reliance upon the judgment of the Calcutta High Court 
in Rogers Pyatt Shellac and Vo. \. Secretary of State for India{l). Ii was held 
in that case that a company incorporated in the United States of America and 
having its head office in New York and branch offices, agencies and factori^ in 
Calcutta, London and other places, which purchases goods in India for sale m 
the open market in America, or for another Company in America, and which 
has also a factory in the United Provinces where raw produce is bought locally 
and is worked up into .a form suitable for export to America is 
from assessment to income-tax in British India. It will be obseiwed that that 
case was decided with reference to section 38 sub-section (1) of the Income-t^ 
Act VII of 1918, which sub-section corresponded to section 41., sub-section UJ 
of liic present Act, and enacted a special provision to the effect that in the case oi 


(IJ II. T. c. 3Ga. 
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auy persou residing out of British India all i)rofits or gains accruing or arishig 
to such person, wiictlier directly or indirectly, through or from any bxcsincss 
connection in British India, shall be deemed to be income accruing or arising 
within British Indian and shall be chargeable to income-tax in the name of the 
agent of any such persou, and such agent shall be deemed for all purposes 
of the Act the assessee in respect of such income-tax. 

The decision of the case proceeded upon the fiction introduced by tho 
statute under which income, though acinxiley accruing out of British India, is 
deemed to accrue in British India. Far from lending any support to the con- 
tention of the learned counsel, the judgment contains some observations which 
go against him. As stated by Chatterjea, J., no part of the Company’s income 
actually accrued, arose or was received in British India, but under section 31, .sub- 
section (1) it should be deemed by a fiction of law to have accrued in this 
country. 

The judgment of the Rangoon High Court in Steel Bros. Co. Ltd., v. Com^ 
missioner of Lneomedax, Burma{l)^ is also founded upon the same fiction. 
In that case the assessee was a limited company incorpoz'ated under the English 
law, and was admittedly non-resident in British India, having its headquarters 
in London. It carried on various large business undertakings in Burma, espe- 
cially ill connection with rice, timber and cotton. It also had numerous rice 
mills, saw mills, cotton ginning mills and vegetable oil mills in Burma, where 
commodities or raw material were “worked up into forms suitable for use” and 
pipped to the United Kingdom. It also exported from Burma raw commodities 
in the same form as purchased. The learned Judges decided that the profits or 
gains must be deemed under section 42, sub-section (1) of the Indian Income-tax 
Act, XI of 1922, to have accrued or arisen in British India, and were therefore, 
taxable under the Indian law. It was a case in which tlie profits accrued to a 
non-resident through or from a business connection or property in British India; 
and the assessee was clearly liable under the special provision referred to above 
on the ground that the profits should be deemed to have accrued in British 
India irrespective of the fact whether they did, or did not, actually accrue there. 
It IS true that there arc observations in the judgment which, if divorced from 
the context, can support the view that a part of tlie profits may be attributed 
to the mere fact of the purchase of the goods in British India, but, as the case 
clearly came within the language of section 42, sub-section (1), those observa- 
tions cannot but be treated as ohiUr dicta. Moreover, as pointed out by Lord 
Halsbury in gjtma v. LcailumCl), “every judgment must be read as applicable 
0 the particular facts proved, or assumed to be proved, since the generality of 
the expressions which may be found there arc not intended to be expositions of 
he whole law, but governed and qualified by the particular facts of the hi 
which such expressions are to be found.” 

I 

• 1 Mahajan for the assessee invites our attention to two 

judgments of the Madras High Court iu order to establish the proposition tliat 

profit^ can be held to accrue at that place where the '^oods -ire 

rule Revenue v. Ramanadhan Chetty(B) the 

rule was laid down that a person residing in British India wKa ii + 1 !' 

pnetor of a money lending bnsinesa carrieVon for hto oiUsmI 
by agents resident there and keeps himself aeq«ain[ed Wh he „ron e J f 

IS not assessable to Indi an ineon^if the i j^oml 

(1) 2. I.T. C. 119. ' ' 

(3) (1901) A. 0.495. 

(S) 1 1. T. C. 37. 
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remitted to British India. This judgment is clearly distinguishable and cannot 
be of any assistance in the present case. But the decision in Tht Seci'etary, 
Board of Revenue, Madrm v. The Madras Export C’t>.(l), has an important 
bearing upon the qwstion before us. In that case a firm situated in Paris 
bought raw skins in Al'adras through an agent who exported them to Paris whei'e 
they were sold on profits by the firm. A Division Bench of the Madras High 
Court held that the profits accrued wholly in France and were not, therefore, 
taxable in British India. The principle upon which that judgment proceeds, 
is applicable to the present case. In that case, as here, goods were purchased 
in British India, and exported to a foreign country where they were sold and 
the sale resulted in profits. It is true that in the Madras case the person entitled 
to the profits was residing in a foreign country while in the present case the 
assessee resides in British India. But this difference is wholly immaterial, be- 
cause, as stated above, the Indian law makes the place of the accrual of the 
income, and not the place of the residence, as the test of liability. If, as hcM 
in the Aladras case, income accrued wholly outside British India, and no puci 
of it can be regarded as having accrued in Br'tish India on account of the 
purchase of the goods in British India, there is no reason whv a different rule 
should govern the present case. 


It is necessai'y to point out at this stage that this judgment, in so nxi us 
it decided that section Jib, sub-section (1) of the Indian Income-tax Act of IIHS 
was not a charging section, but merely a machinery section, (that is to say, 
a section which provides a method of carrying out the charge imposed by some 
other section lias been dissented from by the Calcutta High Court in Roger* 
tyatt ISheUac dc (Jo, v. tSecreiary of State for lndia{2), and by the ilangoon 
High Court in The (Jommissioner of income-tax, Burma v. M^essrs. Steel Brothers 
d; VO. Ltd.{i). In both these cases it was ruled that any income accruing or aris- 
ing to a non-resident through or from any business connection or property in 
British India should be deemed to be income accruing or arising: within British 
India ; and that it was immaterial whether the income did, or did not, actually 
accrue or arise in British India. But, as observed above, these judgments pro- 
ceed upon the special rule enacted by the statute by which income, actually 
accruing at one place is deemed in certain circumstances to accrue at another 
place. It cannot, therefore, be reasonably argued that they enunciate any rule 
dift'erent from that laid down by the Madi'as High Oourt that the .profits actually 
accrue or arise at the place where the goods are sold, and not at the place where 
they are merely purchased for export. 


It would appear from the judgment in Rogers Byatt Sheila^ tSi Co. v. 
Secretary of State for lndiat,2), that if the charging section h^ not b^n- 
enlarged by section 33 sub-section (1) of Act VII of 1918 (section 41 sub. 
section (1) of the present Act), the learned Judges woidd have held that the 
company in that case was not liable to pay income-tax m this country- It 13 
to be observed tl.at while the statute has enacted a special rule inking a 

resident having business connection or property »» Bntish of 

income-tax in respect of the income accruing outside the territorial liml^ 

British India, tliere is no corresponding provision imposing a f ^ 

on a resident who derives income from the sale m » foi'eigu ^oun ly ^ 

nuix'hased by liim in British India. We cannot extend the scope of the statute 

bTanalogy or place upon it what is called a beneficient or 

in order to prevent a real or supposed anomaly. As obser ved by Lord Cairosm 


1 1. T C. 194, 
II T. C. 868 

2 1. T C. 119. 


Commissioner of income-tax, Punjab. 
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Partington v. Attorney-Generalil) *‘As I understand the principle of all fiscal 
legislation, it is this: if the person sought to be taxed comes within the letter of 
the law, he must be taxed, however, great the hardship may appear to the 
judicial mind to be. On the other hand, if the Crown, seeking to recover the 
tax, cannot bring the subject within the letter of the law, the subject is free, 
however, apparently within the spirit of the law the ease might otherwise appear 
to be. In other words, if there be admissible, in any statute what is called an 
equitable construction, certainly such a construction is not admissible in a 
taxing statute where you should simply adhere to the words of the statute.” 


The same rule of construction has been enunciated by Lord Buckmaster 

in the recent case of Greenwood v. Smidth & Co.(2), in the following words: 

“It is important to remember the rule which the Courts ought to obey that when 

it is desired to impose a new burden by way of taxation it is cs^ntial that 

the intention should be stated in plain terms. The Courts cannot assent to the 

view that if a section in a taxing statute is of doubtful and ambiguous meaning 

it is possible out of that ambiguity to extract a new and added obligation not 

formerly cast upon the tax-payer”. Not only is there no provision indentifying 

the place of the accrual of income with the place where the goods are purchased 

but there is some indication in the statute to the contrary. Take the case of a 

per^n who purchases goods in a foreign country* and sends them to British 

India for sale. Section 42, sub-section (3) lays down that the profits shall be 

deemed to have accrued and arisen and to have been received in British India 

This ^b-section shows that where goods are purchased in a foreign country 

and sold in BrUish India, the Indian law regards by a legal fiction or othen^e 

the place of the sale, and not the place of the purchase, as the place of the 
accrual of profits. 


‘he learned counsel on both sides to some deei- 
^ Enghsh Courts on the Income-tax Acts of England, but they cannot 
furnish any guidance in the present ease because the scheme and the phraseology 
of English Acts are wholly different from those of the Indian statute “l 

wh" Commissioners 

made and the purchLe money was reedve’d Stw 
The company made profits from these business onerJt/" 

whether any part of the profits was assessable tn question arose 

Wales Land and Ineome-?ax Asse™ Ac of South 

statute prodded that income-tax was pajmhlc in respect o^rte " 

all incomes”(l), arising or aeerning to any ne«l 

from any profession, trade • • ^ ^person wheresoever residing 

Wales; (3) derived from lands of the Crown held 

by.or oubehalf of the Crown; (4) arising ™aceniii^L to a n?*® 

^wion <3) I, «, ft, I ih l “ty 


|1) (18C9)L. R.4 H.L 100. 

<8) (1900) A. C. B88, 


( 2 ) 


8 Tftx Cob. \93. 





JIWAN DAS V. 


Crown lands was concerned, and also under sub-section (4) because of the con- 
version of the crude ore into a merchantable product which is a manufacturing 
process, and which, if not within the meaning of “trade” in sub-section (1), 
was certainly included in the words “any other source whatever” in sub-sec- 
tion (4). It is clear tliat both the processes referred to in the judgment came 
within the ambit of section 15, and the income derived therefrom was accordingly 
held to be taxable in the colony of New South Wales. 


Considering tliat the judgment of the Privy Council deals with a case in 
which the business was admittedly carried on in New South Wales, I do not 
think that it can be cited as an authority for the proposilion that the mere 
I>urchase of goods in a country for the purpose of enabling a person to trade in 
another country makes him liable to taxation in the former country on the 
ground tliat a part of the profits should be treated as having accrued there. 
The judgment in bully v. Attorney-Geneyalil) , makes it absolutely clear that 
the mere purchase of goods in a country does not amount to an* exercise of 
trade in that country. Though the te.st of liability under the English Act is the 
exercise of trade in the United Kingdom, the following observations of Cock- 
burn, C.J., are nevertheless pertinent here: — “Wherever a merchant is esta- 
blished, in the coui'se of hi§ operations his dealings must extend over various 
places; he buys in one place and sells in another. But he has one principal place 
in which he may be said to trade, viz., where his jirofits come home to him. Tliat 
is where he exercises his trade. It would be very inconvenient if this w’ere other- 
wise. If a man were liable to income-tax in every country in which his agents 
are established, it would lead to great injustice. The argument for the Crown 
must be carried to this extent, that merely buying goods in this country is a 
trade exercised here so as to subject the purchaser of the goods to income-tax 
* * * * • . It would be most impolitic thus to tax those 

who come here as cu.stomers. The subjects of a foreign state, not resident here, 
cannot be made amenable to our laws. How then are their profits to be made 
amenable to the fi.sca( law? Simply by the provision that whosoever carried on 
tlic business and received the profits here shall be as.sessed. But in the present 
ca.se no profits are received by the firm, or exist in this country. 


Tin* learned counsel for the Commissioner of Income-tax argues that the 
purchas*' of goods is one of the several jirocesses the combination of which 
results in jirolits: and that a part of the jirofits should, therefore, be attributed to 
liiat jirocess. It is, however, conceded by the learned counsel that, if the assessee 
did not himself purchase the goods in British India, but asked his agent in the 
foreign country to order them from a firm in British India, no part of the profits 
could be assigned to any process performed in Britisli India, and that the whole 
of the profits would, in that case, be exempt from taxation under the Indian 
law. On principle there is little or no difference between the two cases. The 
same remarks would apply to the case of a person who, instead of buying goods 
in the market, exported his own goods, e.g., the raw produce of his own land, 
to a foreign countrj' for sale by his agent th.ei’o. If the mere purchase of 
goods in British India would have the effect of making British India as the place 
of the accrual of a part of the profits, the same result could, by a parity of 
reasoning be ascribed to the passage of goods through British India in the 
course of their transit, say, from one Native State where they are purchased to 
another Native State where they are sold and result in profits. I do not, 
however, think that this circumstance alone would render a part of the profits 
taxable in British India. 

The question, upon which we have to pronounce our opinion is not free 
from difficulty; but after a careful examination of the arguments urged on both 


(1) 2 Ta**. C.an H'J. 
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sides I have reached the conclusion that the mere purchase of goods in British 
India has too remote a conneclion to justify the conclusion that a part of the 
profits should be held to have accrued in t)us country. I would, therefore, 
answer the question by stating that no part of the profits realised by the assessee 
by the sale of the goods in tlie foreign country, is taxable under the Income-tax 
Act of 1922. • 

BROADWAY, J. :—I concur. 

;:afar ALI, j. So I do. 

TEK CHAND, J. I concur. 

JAI LAL, j.:— I concur. 


(316) IN THE HIGH COURT OP JUDICATURE AT RANGOON. 

Before Sir Guy Rutledge, Ki., Chief Justice, Mr. Justice Brown and 

Mr. Justice Chari. 

(13th June, 1929). 

The Burma Corporation, Ltd. • . Assessees.* 

u. 

The Commissioner of Income-tax, Burma • . Referring Officer. 

Income-tax Act {XI of 1922), Sec. 10 (2) {ix)— Burma Corporation, Ltd. 
. — Staff Provident Fund— Execution of a Trust deed and creation of a fund 
#7tcre/or — Corporation’s contributions to the Provident Fund — When deductable 
— Test is payment and not crediting in account. 

The Burma Corporation, Ltd., started a Staff Provident Fund in 1921 under 
the control of their Directors wherein three accounts were kept, A account con- 
sisting of a certain percentage of the employees* salaries, B accoxmt being the 
Corporation’s bonus equal to the employees* contribution and C account, anotfher 
bonus proportionate to the dividend and salaries of the employees. Under the 
rules of the Provident Fxmd a dismissed employee was entitled only to the 
amount to his credit in A account and accrued interest thereon and an employee 
acquired no right in or to the moneys to his credit in B and C accounts which 
remained the property of the Corporation. 

In 1926 the Corporation executed a trust deed in respect of this Provident 
Fund, by which the Corporation vested in the Trustees by transfer of Govern- 
ment securities a fund sufficient to cover the Coloration liability in respect 
of this Provident Fund and undertook to add to this Fwtd from time to time 
so as to cover the liabilities outstanding. The trust deed provided inter alia 
that the Trustees were to apply all monies in iSieir haxids in satisfaction of the 
claims arising under the- rules and pay the balance to the Corporation, to call 
upon the Corporation, in case any securities in their hunds fell short of the 
Corporation’s liability, to supply that deficiency either by cash payment or by 
furnishing further security, while there was no obligation on ihe Corporation to 
make periodical payments of any sums to the Trustees. 

On an assessment to income-tax for the year 1928-1929, the Corporation 
claimed a deduction of their contributions to the Provident Fund as a, when 
credited to the- Trustees during the account year ending June 1927. 

' *^(1929) 7 Rang. 608 ; A. I. R. 092P) Kang. 193. 

ITC4-4 
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nELD that the Corporation would he entitled to deduct the actual ca'ih 

the Corporation actually paid the money to the 

fhr llrl r prop? }, f ary rights and powers over the sums so paid, and 

the mere fact that in some < ises -he Corporation might he entitled to get hack a 
part of the amount paid made no difference in the legal position. 

Case [Civil Reference No. 5 of 1929], stated under Sec. 66 (2) of the 

(XI ^ 1922), by the Commissioner of lUme-tax, 
Burma, for the opinion of the High Court. ’ 


CASE. 

T I liave the honour to refer to the High Court under section 66 (2) of the 
Indian Income-tax Act, 1922, a question of law arising out of the order of the 
Commissioner on tlie appeal of the Burma Corporation, Limited, (hereafter 
called the Company) against its assessment for 1928-29. 

2. In the Company’s assessment for the year 1928-29 there was included 
a sum of Rs. 5,40,599 which was the Company’s contribution during the 
accounting year to its Staff Provident Fund. The Company claimed that this 
sum was allowable expenditure incurred for the purpose of earning the profits, 
but the jessing officer (in this case an Assistant Commissioner) did not allow 
it and his decision was upheld by the Commissioner on appeal. The Company 
being dissatisfied with this decision has asked me to make this reference. 

3. The Company’s Staff Provident Fund came into effect as from the 
31st December 1921 and is governed by certain Rules and Regulations a copy of 
which is annexed and marked X.* On the 3rd November 1926 a trust deed was 
executed by which the Company vested in trustees, subject to certain trusts, a 
fund sufficient to cover the Company’s liability under the rules aforesaid and 
undertook to add to this fund from time to time so as to cover the liability out- 
st.anding. A copy of this Trust Deed is annexed and mai'ked Y.* 

4. The following is a summary of the relevant provisions of the Rules and 
ihe Trust Deed: — (a) The Provident Fund (which must be distinguished from 
the Provident Trust Fund), consi.sts of contribxitions by each member to his 
account called ‘*A” account, contributions by the Company to his accounts 
called “B” and *‘C” accounts and interest at 5 per cent, allowed by the Company 
on all three accounts, (b) The Fund is controlled by the Directors of the Com- 
pany whose decision is final, (c) The Directors may expel any member from 
the Fund and completely discharge its liability to him by paying him his “A” 
account with interest: but this power will only be exercised for reasons which in 
the view of the management require such action to be taken, (d) The amounts 
at the credit of a member’s “A”, “B” and “C” accounts may not be withdrawn 
until he leaves the Company’s service, and even then the Directors can withhold 
portion of the *‘B” and “C” accounts if the member has not served for the 
required period, (e) If a member is dismissed for misconduct or leaves without 
permission h^ :>iia'il be paid only his “A” account with interest, (f) In addi- 
tion to the foregoing provisions it is definitely stated that “no rights in or to 
monies at the credit of a member’s *B’ or *C’ account shall vest in such member.” 
(g) The Company has a first lien on the amounts standing to a member’s credit 

* Hot printed 
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ill the Fund in respect of loss, damage, ete., caused to the 

conduct, negUgence, etc. (h) The Directors may ^yind up the Fund on giving 
six month’s notice to the members, (i) The functions of the Tri^tees may be 
summarised as follows They are to receive from the Company and hold a tuud 
sufficient to cover the Company's liability under the Provident Fund Rules. The 
amount payable to this Fund by the Company is computed by pd certihed to 
by the auditors of the Company. The Trustees must obey the directions bf tne 
Company in regard to investing the Fund or realizing investments belonging to 
the Fund. Any excess over the Company’s liabilitj' is to be held by the Trustees 
on trust for the Company and the Company may recover the excess from them. 
TJii'v must pay the income of the Fund to the Company. Subject to the fore- 
going the Trustees hold the Fund for the members of the_ Provident Fund and 
in the case of a winding up, they must fii*st satisfy all claims arising under the 
rules and then pay the entire balance to the Company. If the Trustees cannot 
at any time lawfully apply the fund and its income to the purposes specified, 
the trusts shall determine and the fund shall be made over to the Company, 
(k) All claims of members against the Fund shall in the first instance be settled 
and paid by the Company. 


5. The Company’s contribution to the Provident Fund during the 
accounting year ending 30th June 1927 was Rs. 5,40,599. It is by no means 
clear thht this amount representing contributions for the year in question was 
actually paid out to the Trustees during the year but in order not to complicate 
matters, I take it to be the fact that this sum of Rs. 5,40,599' being the 
Company’s contributions to the Provident Fund was paid over over to the 
Trustees during the accounting year. 


6. The question of law which I am asked to refer is as follows : — ^ ‘ Are the 
contributions of the Burma Corporation, Limited, to the Company’s Staff Provi- 
dent Fund asses^ble to income-tax and super-tax? As noted in paragraph 4 (a) 
above the Provident Fund must be distinguished from the Provident Trust 
Fund, and, as I understand the Company’s case, it is based on the establishment 
of the Trust Fund. The question therefore refers to contributions to the Provi- 
dent Trust Fund and I discuss it on that footing. But if the Company should 
contend that, irrespective of the amounts paid to the Trustees, all contributions 
credited in the Provident Fund books to its employees are allowable, I submit 
that there is no substance in this contention since the contributions in question 

if not paid to the Trustees, remain in the Company’s possession and do not leave 
il even temporarily. 


7. It is admitted by this Department that contributions to Provident 
Funds constituted under irrevocable trusts arc allowable expenditure under 
section 10 (2) (ix) of the Income-tax Act. Where there is an irrevocable trust 
it is clear that the employer , has finally parted with his contributions. But in 
this case there is no question of irrevocable payments since there are many 
contingencies depending on the will of the Company in which the Comnanv 
can reduce its liability and recover its contributions. ^ ^ 


8. My opinion on the question referred therefore is that payments to the 
Trustee are not expenditure incurred” within the meaning of a^ion 10 (21 
(ixj since the Company has not paid out ^ally or parted irrevocably with 
these sui^. I refer to Nedungadi Bank, Limited v. Commissioner of Income-tax 

in ^ decided. It appears to me cle^ 

that taking the Rules and the Trust Deed as they ore. expenditure nlWoKU 

^s^ction 10 (2) (ix) is incurred by the CompLy o’nlyS pameZ^ 

(1) 8 1.T.C. 248. ' * 
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finally made to members. Such payments are in fact being allowed in tbe 
Company's assessments. 

Clifton, for the Assessee, 

Government Advocate, for the Crown. 


JUDGMENT. 

This is a reference by the Commissioner of Income-tax under section 66 
t2) of the Indian Income-tax Act. The cuxumstances under which the reference 
IS made are that the Burma Corporation, Ltd., has started a Provident Fund for 
their employees. By the terms of the rules of the Provident Fund, wluch is 
controlled by the Directors of the Corporation, it is provided that, in respect 
of employees, who are divided into two classes, an amount equal to 8 1|3 per cent, 
of the salary in the case of Class I and 5 per cent, in the case of Class II should 
be debited monthly from the salary of the employee. This amount was credited 
to an account which is called the *‘A” account and the Corporation agreed to 
pay interest at the rate of 5 per cent, per annum on the amount so credited 
which was added to the principal once every six months. The Corporation con- 
tributed a bonus equal to the amount deducted from his salary and this amount 
was credited in a separate account called the “B’’ account and interest was 
added to this sum in the same manner as in respect of the sums under the ‘A” 
account. There was also a *‘C” account which was another bonus credited to 
the employee proportioned on the dividend paid by the Corporation and the 
amount of the salary of the employee. 

It will thus be seen that while the money in *‘A'’ account was the em- 
ployee s own money, the moneys in the “B” and “C” accounts were the contri- 
butions made by the Corporation. 

Rule 13 of the Provident Fund Rules provided that if any member were 
dismissed, lie was entitled only to the amount standing to his credit in “A*’ 
account and the interest which had accrued thereon and that all the moneys 
credited to his ‘B’' and “C” accounts should remain the property of the Cor- 
poration; and Rule 14 specifically provided that no member acquired any right 
in or to the moneys standing to his credit in “B’’ and *‘C” accounts. 

In November 1926 the Corporation started a Trust in respect of the 
Provident Fund, to the terms of which W'e shall refer more in detail later. On 
the 31st December 1925 the liability of the Corporation in respect of the Provi- 
dent Fund amounts payable to the membei’s amounted to Rs. 12,58,782-4-11. 
By the Trust Deed three persons mentioned therein were made Trustees and 
Government securities of the nominal value of Rs. 14,25,000 and the actual 
\alue at market rate of Rs. 12,61,125 were made over to them. It will be 
that no money was entrusted to the Trustees, but the transfer of the securities 
to the Trustees may be considered as a payment of the equivalent of money to 
them, or the money may be considered as having been actually advanced to them 
ii) cash and taken back by the Corporation as a loan on the security of the 
tiovernment promissoiy notes. 


The point for consideration on this reference is whether the contributions 
of the Burma Cor])oiation to the Provident Fund for the year ending with June 
1927 are assessable to income-tax and super-tax. The learned Commissioner in 
his rof<*rencc states- — a statement witli which we arc in entire agreement — that 
ii is not clear whether tlie contribiitiorpi for the year in question were actually 
l)aid to the trustees, but in order ndt to complicate matters he is willing to 
asstime that the sum representing the contributions of the Company was actually 
paid over to the Tnistecs. lu making this concession, the Commissioner practi- 
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.oiiv I'oncedes the whole case, because in our opinion, the non-Uability of the 
Corooration to assessment or otherwise depends entirely on whether the Corpo- 
ration hTorh^ not parted with the money. Fortunately the form of the 

question enables us to answer it in such a way as to enable 

to make enquiries on this point and adopt the coui*se consonant with the result 

of his enquiries. 

The contention of the Corporation seems to be that when the amounts 
are credited to the Trustees, it is entitled to a deduction of Jhis am^t from the 
amount for wliich it is assessable to income-tax a^ super-tax. The Comrm^ioner 
admits that the contributions to the Provident Fond under an irre\ocaWe tri^ 
arc allowable expenditure under section 10 (2) (ix) of the Income-tax Act 
but lie contends that this section would apply only when there 15 an irre\ocable 
trust and when the employer has finally parted with his contributions. He is 
of opinion, on a construction of the trust deed, that there is no question of any 
iri-cvocable trust since there are many contingencies dependent on the will ol 
the Corporation on the happening of any of wliich the Corporation can reduce 
'dicir liability and recover their contribution. The Corporation, on the other 
ha)id, contends that the trust is none the less an irrevocable trust, simply 
because in certain contingencies the Corporation will be able to get back its con- 
tributions. In this contention, the learned advocate for the Corporation is in 
the right. Even without any express provision in the trust deed where the pui*- 
poses for which the trust is created have been fulfilled or fail there will be a 
resulting trust in favour ol the author of the trust of any, undisposed off amount 
in the hands of the Trastccs. This docs not, however, dispose of the matter 
because the real point is a different one. 


We shall now refer to a case which has been cited before us. In the 
British Insulated and Helshy Cables, Limited v. Atherton{l), the facts were 
somewhat similar to the facts of the present case. There a pension fund was 
created and was constituted by a trust deed. The company contributed a sum 
01 £31,784 to form the nucleus of the fund and to provide for payment in respect 
ol the past years of service of the employees. It was practically admitted in that 
case that this money must be deemed to have been wholly and exclusively laid 
out for the purpose of the trade and therefore deductable under the provisions 
of the English Income-tax Act corresponding to those in our own Act; but it 
was contended that it was in the nature of a capital expenditure, and therefore 
xhe company was not entitled to any deduction. The point actually decided 
was only in respect of the sum of £31,784, it being conceded that yearly pay- 
ments by the company equivalent to the deductions out of the salary of the 
members would be entitled to be deducted from the current year’s income. It 
is not, for the purposes of the ease before us, necessary to refer to more in this 
judgment than a significant passage in the judgment of Lord Atkinson. 

At page 219, of the report he gives a summary of the terms of the 
trust deed created by the British Insulated and Helsby Cables. After setting out 
the important provisions of the deed he concludes as follows: — ^“The trust deed 
contains many other provisions supporting the conclusion that the company have 
once and for all parted with all proprietary rights in and all powers over tl^ 
donation of £31,784.” This ruling was relied upon by the learned advocate 
for the Corporation as an authority which shows that payment to the trustees of 
a fund would enable a company to claim deduction of the amount so paid in 
the safiie way as a payment to the employee direct, but the concluding passage 
cited above clearly shows that the real test is whether the Corporation actually 
pays the money to the Trustees and loses all its proprietary right in and ^ 
powers oyer the sums so paid. The mere fact that in some cases it may be 

CD 10 Tax Cae 156 ; (1936, A, C. 20D. ^ ^ 



54 THE BURMA CORPORATION LTD. v. 

oiilillcd to get back a portion of the amount paid out makes no difference in the 
legal position. 

Turning now to the trust deed before us: the powers of the Trustees 
are contained in clause 2 of the Trust Deed. They are six in number. Clause (a) 
makes it obligatory on the Trustees to realise any portion of the Provident Trust 
Fund represented by any security if the Corporation desire it to be so realised; 
(Uause (b) makes it obligatory on the Trustees to reinvest the amount so realised 
in such other securities as the Corporation may direct; Clause (c) provides 
that whatever sum there may be in the hands of the Trustees in excess of the 
liabilit 3 ’ of the Corporation shall be held bj* them in trust for the Corporation 
who may from time to time recover such excess; Clause (d), which is the most 
important clause, pro\'idos that the Trustees shall stand possessed of the corpus 
and income of the Provident Trust Fund on trust for the members for the time 
being of the Provident Fund and upon a winding up of the Provident Fund 
or of the underta^ng of the Corporation, upon trust to apply all moneys in 
their hands in satisfaction of the claim arising under the rules and secondly in 
payment of the entire balance to the Corporation; Clatxse (e) provides that 
tiie income of the Provident Fund, if any, is subject to the trusts declared by 
sub-paragraph (d) pa^'able to the Corporation; Clause (f) provides that if 
the Trustees shall at any time be unable lawfully to apply the Provident Trust 
r lUid and the income thereof or anj- part of such fund, then the trusts hereby 
created shall determine and the Provident Fund and the income thereof shall 
Jerthwith be made over to the Corporation. Paragraph 3 provides that when- 
ever on any of the accounting daj's it shall be ascertained that owing to market 
depreciation of the securities the corpus of the Provident Fund is less than tne 
amount of the liabilitj’ of the Corporation, then the Corporation wiU paj’^ to the 
Trustees a further such sum as will be necessary’ to make good the deficienev in 
cash or some security or securities authorised by the law of British India for tie 
investment of Trust Funds or partlj' bj* one or partly bj’ the other. 

The noticeable feature of this trust deed is that there is no obligation ciu 
the Corx)oration to make periodical paj'ments of any sum whatever to tue 
trustees. The deductions out of the salary' carried in “A” account is not paid 
to them, nor are the contributions of the Corporation carried in the “B” and 
' ‘ C ” accounts. 

It is true that the Trustees have the power whenever anj’^ security they 
inaj" have in their hands is short of the liabilitj^ of the Corporation, to call on 
the Corporation to supi)lj* that deficiency* either by cash payment or by furnish- 
ing further secui’ity, but till the Trustees think fit to act on this clause, there 
is no obligation on the Corporation to make any payment. The credit in the 
accounts in fa\oaA of the employees or the Trustees makes no difference. The 
rbjcct of the Trust, as far as one can see, is not to create a fund in cash vested 
in the Trustees over which the Corporation have lost all control and proprietary 
rights, but to create a body which would be able to secure for the members 
satisfaction of the liability* of the Corporation. As is seen from the remarks 
in Lord Atkinson’s judgment, the real ground on which the Corporation can 
claim exemption from payTnent of income-tax is that they have actually parted 
with the money. Tlie transfer of a book debt, even assuming that as from the 
date of the Trust Deed the Trustees are the persons credited in the “A", “B’* 
and “C” accounts on behalf of the members, does not mean that the Corporation 
ha*, e either parted with the money or lost control over it. In our opinion there- 
fore, the Corporation vAW be entitled to deduct from the amount assessable to 
income-tax the actual cash payments made to the Trustees either for the pur- 
pose of meeting liabilities of the retiring or deceased members as they arise or 
for the purpose of supplying any deficiency as contemplated by paragraph 3 (•£ 
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the Trust Deed. They are not entitled to any deduction m respect of tlie sums 
merely carried in the account, as the mere creation of a book Imbility whetlux 
in favour of the employees or Trustees is not equivalent to a payment. 

The difference between the Corporation and the Commissioner was merely 

as to Uie point of time when the Corporation becomes entitled ^ 

These amo^ts. The Commissioner, in view of the provisions of the Trust Dced^ 
T^as of opinion that the Corporation is entitled to a deduction only when 
amount payable to the employee* has been paid to him, this, he 
because the Corporation, notTvithstanding the provisions of tbe deed, would be 
entitled to deduction if it has actually paid the amount of its yearly contributions 
to the Trustees in such a way as to have lost their proprietary right m and 
control over them. The Trustees will hold the money primarily as Trustee^ 
for the employees, though in certain cases, a portion of the money may become 
repayable to the Corporation. When the moneys arc so repaid they will be an 
addition to the income of that year and as such assessable. The contentipu of 
Die Corporation is not quite clear. If the position of the learimd advocate of 
ihe Corporation is that by a mere credit in favour of the Trustees instead of 
the employees, and the creation of a liability to the Trustees for the payment 
of these contributions, the Company can deduct the amounts so credited from tne 
assessable sum, notwithstanding they have full control over and unlimited use of 
the money represented by the credit, we cannot accept his contention. 

Our answer to the reference therefore is that the contributions of the 
P.nr.na Corporation, Ltd., to its Staff Provident Fund are not a^essable to income- 
tax and super-tax, if the money had actually been paid to the Trustees and the 
Corporation has lost the control over and the use of the money. 

In these circumstances we make no order as to costs. 


(316) IN THE HTOH COURT OF JUDICATURE AT FORT WILLIAM 

IN BENt^AL. 

Before Sir George Rankin, Kt., Chisf Justice, Mr, Justice C. 0. Ghose and 

Mr. Justice Buckland. 

(4tli July, 1929). 

Ganga Sagar Ananda Mohan Shaha . . Assessee.'* 

V. 

Tlie Commissioner of Income-tax, Bengal . . Referring Ojiftcer. 

Indian Income-tax Act, {XI of 1922), — Dayahagha Hindu undivided 
family — Business started by four brothers — Descendants carrying on business 
with separate mess and separate hvMnesses — Business accounts unadjusted — 
Joint family, if disrupted. 

The assessees, sons and gransons of 4 brothers who as an undivided Hindu 
Dayahagha family started a business three generations ago, were living and 
messing separately tvith separate house properties and businesses of their own and 
were drawing monies from the business for their mess and other expenses such os 
marriage, construction of houses, etc., debited to the separate accounts of the 
branches of the family. In the accounts of the business there was no capital 
credit either in the name of the family, or its branches, the accounts in the names 
of the branches remaining unadjusted showing the periodical drawings result- 
ing in a large debit with no credit 
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HELD, that the original undivided Hindu family had ceased to exist and 
that the asscssees were 'not entitled to he assessed as a Hindu undivided family. 

Case stated under Sec. 66 (3) of the Indian Income-tax Act (XI of 
1922), by tlie Comirussioner of Income-tax, Bengal, in compliance with the order 
of tlie High Court, dated 13th December, 1927. 


CASE. 

With reference to the order of the Hon’ble High Court under section 
66 (3) of the Indian Income-tax Act contained in their Judgment delivered on 
the 13th December 1927, asking me to state the question whether or not the 
asscssees are entitled to be treated for income-tax purposes as a Hindu undivided 
family for their opinion. I have the honour to state tha# I caused further en- 
quiries to be made the results of which have been incorporated in the facts of 
the case given below. 

2. The business was originally started by four brothers Gangasagar, 
Ananda Mohan, Broja IMohan and Hari Mohan Shaha, who were members of a 
Hindu undivided family. These brothers died long ago and their heirs are 
now the proprietors of the business. These heirs are now living in four separate 
houses and consequently in separate mess for the last 15 or 16 years. The heirs 
of each of the four brolliers named above are living in the same house and in 
the same mess. The cost of constructing these separate dwelling houses for the 
heirs of the four original proprietors is admitted to have been debited to the 
accf-ants of the heirs of the four original proprietors respectively. The cost of 
messing is admittedly mot .separately by the heirs of the four original proprietors 
out of their own funds, which include sums drawn from the business in question 
according to their requirements. These drawings from the business are likc>vise 
debiicd to the separate accounts of the heirs of each of the four original pro- 
prietors, who for the sake of convenience may be known as separate branches 
of the family. The expenses of marriages and education of children are defrayed 
in the same way by the different branches separately. 

3. No family idol is maintained by any of the separate branches of tlie 
family, and no Pujahs of any kind are perfonned by any of these branches. No 
question of joint worship, therefore, arises. 

4. The account books of the business do not show any capital account 
either in the name of the alleged tmdivided Hindu family or in the names of 
the separate branches of the famil 3 ’’, but there are accounts in the names of tiie 
J'lCirs of the foiu' original proprietors which practically show only their drawings 
from tlie business. In these accounts the credit side shows either nil or some 
paitiy sum, while the debit side in every case shows a large sum. 

5. Tlie .share of each of the four branches is said to be one-fourth, but, as 
the accounts of the business have never been adjusted, the accounts in the names 
of the heirs of the four original proprietors have not also been adjusted so far. 
The balances are however carried forward from year to year, pointing to the 
conclusion that wlien the accounts are finally adjusted the drawings of the heirs 
of tne four original proprietors will be taken into consideration, and the profits 
or lo.sses of the business will be allocated to each branch accordingly. 

6. It is significant that the four branches have got separate businesses of 
their own, the incomes from which are being separately assessed to income-tax 
along 'with the otlier incomes of the respective branches. 

7. Th6se are all the facts that could be gathered in this ease. On being 
asked to produce evidence in support of their claim to be treated as a Hindu 



COMMISSIONER OF INCOME-TAX, BENGAL. 


57 


f-y, xtiKfSj-s." sf :s.~ .1 

™?s had already been examined the representative, who appeared, staled 
that the assessees had no other evidence to produce. 

8 There are a few other facts which the assessees have tri^ 
nwav on the plea of ignorance of law. But they are again mentioned oelow 
for fhe sake of easy reference as they appear to have some force when read with 

the facts stated above. 

9. The business has throughout been assessed as an unregistered firm, M 
the assessees never claimed to be assessed as a Hindu undivided family. The 
four separate branches have been filling separate ret"™? of their ovm income, 
and have been assessed separately since the year 1923-24. In calculating the 
proper rate of tax the partnership income of each of the branches from the 
main firm has been taken into account every year without any objection. In 
the years 1923-24 and 1925-26 the business in question was assessed to super-tax. 
The statutory allowance given was Rs. 50,000 and not Rs. 75,000 and no objec- 
tion was raised. It was not till the appeal stage in the assessmpt with which 
we are concerned, that the assessees claimed to be assessed as a Hindu undivided 
family. 

10. On the 25th July 1927, the assessees, in compliance with a notice 
under section 38 gave a list of ‘ * Angshidaf's* * which naturally means “partners” 
in which each separate branch of the family was shown to he the proprietor of 
one-fourth share in the business in question. It may be mentioned that under 
section 38 the Income-tax Officer may require a firm or a Hindu undivided 
family to furnish the Income-tax Officer with a return of the members of the, 
firm or of the manager or adult male members of the family, as the case may oe, 
and of their addresses. The return filed shows not only the names of the male 
partners, but also of female and minor partners, so evidently it was not intended 
to be a return of the members of a Hindu undi\nded family. 

11. I have said before that the four branches are separately assessed. 
In each of these assessments one-fourth share of the profits of the business in 
que.srion together ^th the income of the separate busine&s of the particular 
branch of the family, and the hona fide annual value of the house properties 
belonging to that branch! are taken into account. This shows clearly that the 
aasesseeft, admitted separate ownership of business and properties of the four 
branches. It is not clear how the separate businesses were started but the 
inference is that this was done with capital drawn from the business in question 
and debited to the accounts of the respective branches. The house properties 
were admittedly constructed with money from the business in question debited 
to the account of the respective branches. Had the four branches formed one 

to llJal'' the house properties should have belonged 

.w .( . Hi»*. ,.x mSsw.'"” “ 

a Bysack, G. C. Das and Satyendra Ghose, for the Assessees 
8. N. Sirkar and N, N. Bose, for the Crown, 
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JUDGMENT 


GHOSE, J.:— In this matter the Commissioner of Income-tax Bengal 
was directed by an order made by this Court* on the 13th December, 1927^ to 
state a case for the opinion of the Court, whether or not the assessees vvere 
emitJed to be treated for income-tax purposes as a Hindu undivided family 

ofTlie OourT^°*^^^ Income-tax has accordingly stated a case for the opinion 


The facts found by the Commissioner of Income-tax are as follows- It 
appears that four brothers governed by the Dajabhaga School of Hindu law 
nam. d Ganga Sagar, Ananda I^Iohan, Brojo Mohan and Hari Mohan Shaha who 
wcie members of a Hindu undivided family started a business many many years 
ago. 'Ihese four brothers are dead and their sons and grandsons are now carrv- 
mg on the business. The places of business at present are, among others, 
Calcutta, Dacca and Backergan,i, the head office being at Dacca. For man” 
years past, the heirs of the said four brothers have drawn monies separately 
from the bufiin^ess, the monies debited to the separate accounts of the heirs of 
tlie .«^ajd four brothers in the books of the business. These heirs separated in 
m(as about 15 or 16 years ago and have been living in four separate houses (the 
lieirs of each ot ^ .'C four brothers living in the same house and the same mess), the 
cost of construchng which was drawn from the business and debited to the 
acooanis of the heirs of the said brothers respectively. The cost of messing is 
met separately by each of the four branches and likewise the expenses of marriages 
and education of children. No family idol being maintained by any of the 
separate branches of the family, no question of joint worship arises. 


The Commissioner of Income-tax states that in the books of the business 
there is no capital account in the name of a joint family or in the name of the 
^^'parate branches, but there are accounts in the names of thb heirs of the said 
foiir original proprietors showing their drawings from the business. The credit 
side shows either nil or some paltry sum while the debit side in every case shows a 
large surn. The accounts of the business have never been adjusted and the 
accounts in the names of the heirs of the said four original proprietors have not 
also been adjusted. The balances are carried foi-ward from year to year. Fur- 
ther tlie said four branches have got separate businesses of their own which are 
separately assessed to income-tax. In each of these assessments, a one-fouith 
share of the main business together with the income of the separate business of 
the particular branch of the family and the bona fide annual value of the house 
properties belonging to that branch are taken into account. The house pro- 
pei-tios were acquired with monies drawn from the main business debited to the 
account of the respective branches. 

The Commissioner of Income-tax also points out that the business has 
throughout been assessed as an unregistered firm and that the four separate 
branches have filed separate returns of their own income and have been assessed 
separately since the year 1923-24. In July 1927, the assessees in compliance 
with a notice under section 38 of the Act gave a list of “Angshidars” (the word 
Ang.shidars” literally translated means sharers). In this return each 
separate branch of the family was shown to be the proprietor of one-fourth 
share in the business in question. It also shows rioT only the names of the 
male sharers r.f pai-tners but also of female and minor partners. 

On the case as submitted by the Commissioner of Income-tax it has been 
argutd on behalf of the assessees that in law the said four branches ought to be 

• Reporlcdjae 3^1. T/C. 1, 
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regarded as members of a Hindu undivided far^y and that the business m 
question ought not to be assessed as an unregistered firm. 

foud, 


s “o. — j. X o'f 

t<) th^ Uavabhaga law, consists in splitting up joint possession and assioUmg 
Ineemc portiTs rf th; property to the several coparcenars. But there is no 
iS’es’unpUon that a family, because it is joint, posse^es joint property or ^y 
propeiny. Where there is joint estate and the members of the family b^me 
separate in estate, the family ceases to be joint. Mere severance m food and 
worship does uot cperate as a separation. Cessar m commensality is an eie- 
meat which may properly be considered in determmin| the question whet aer 
there has been a partition, but it is not conclusive. (L.R. 31 l.A. lU; di 

Mad -182) If however, after cessar in commensality any member of the tamuy 

is in possession of any portion of the property separately, the presumption re- 
ferred to above is considerably weakened. No doubt it is true that the mere 
fact that a property is purchased in the name of a member of the family and that 
there are receipts in his name respecting it, does not render the property by 
itself, l.is separate property; but if in addition to the fact that certain property 
stands in the name cf one of the members, there be these further facts, namely 
that some other members of the family “havG properties standing in their separate 
names and are found to deal with the same as their own without reference to 
the rest of the family and that the members of the family are allowed to appear 
to the ivorld to be the sole owners of the said separate properties, the presumption 
that tiie properties are joint is almost gone and the burden of proving that the 
propci'tjes are still joint will lie on those who allege that they are joint. If the 
family remains joint no charge can be made against any coparcenar, because in 
consequence of his having a larger family to maintain than others, a larger share 
of the joint income was spent on his family. Such expenditure is considered to 
be the legitimate expenditure of the whole family. If, however, the expenses 
of the marriages of the daughters and of the education of the children are 
paid for sepa'v.loly by the co-parcernars, that is a circumstance which must be 
taken into consideration for the purpose of finding out whether the family still 
remained joint (5 B.L.R. 347). 


These being the guiding considerations, each case ^ust depend upon 
its own facts ; and in my opinion the facts set out by the Commissioner af Income- 
tax taken together are only consistent with the position that the original tin- 
divided Hindu family in question has ceased to exist and that in place thereof 
there are four undivided Hindu families. It is not necessary to go over the 
facts again. But there can be hardly any doubt that specific portions of the 
properly or specific properties have been assigned to specific coparceners. That 
amounts to cessation of joint estate. It is true that the monies required for ^e 
acquisition of the said properties came from the main business. But where one 
finds, as in this case, that the business has descended to the third generation who 
arc in enjoyment of separate house properties and who have, in addition, separate 
businesses, the fact that the accounts of the main business have never been adjust- 
ed throughout these long years is not a circumstance which can be allowed to 
outweigh the inference properly deducible from the. other facts referred to above 
Purlhcr the events wWch have taken place since 1923-24 about the separate 
asse^-TOient of the said four branches can hardly be overlooked. In my opinion 
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all the circumstances set out above indicate that the Income-tax authorities are 
ngiit m treating the mam business as an unregistered firm. 


In my opinion, the assessees must lose and must 
rei(‘reDce. 


pay the costs of this 


RANKIN, C. J. : — I agree. 
BUCKIjAND, J. ; — I agree. 


(3l7j IIS THE HIGH COUET OF JUDICATUBE AT ALLAHABAD. 

Before Mr. Justice Mukerji and Mr. Justice Niamat Ulldfi. 

(8th July, 1929). 

fliessrs. Kajori Mai Kalyan Das . . Assessees.* 

V, 

The Commissioner of Income-tax, United Provinces . . Be f erring Officer. 

Indian Income-tax Act, {XI of 1922), Sec, 66 — Judgm&nt on a reference— 
Heview application, if maintainable. 

An application to review a judgment delivered on a reference to the High 
Co art under Sec. 66 of the Income-tax Act is iiot maintainable. 

Application | Mlsceliaueous Case No. 6 of 1929J, to review the judgment 
of the High Court delivered on 5th April, 1929, reported as 3 I.T.C. 451. 

K. N. Katju, and M. N. Kaul, for* the Assessees. 

Bajpai, for the Crown. 


JUDGMENT. 

This is an application by the learned Government Advocate asking as to 
Revise our judgment delivered in an income-tax case on a statement made by the 
Commissioner of Income-tax imder Sec. 66, Income-tax Act of 1922. 

The ground on which the review is sought is this. In pur judgment we 
found the fact stated in the “Statement of the Case”, that a certain notice was 
issued to the assessees directing them to submit a return on a particular date. 
We said that this period allowed was less than 30 days, the minimum period 
allowed by the law. We therefore declared the assessment to be bad. 

The learned Government Advocate now states that it was the practice of 
the Income-tax Officer concerned to state in notices issued that in the case of the 
period allowed proving to be less than 30 days, the assessees would have 30 daj^ 
within which to make a rettim. 

Dr. Katju on behalf of the assessees has taken a preliminary point Uiat 
no review lies. 

Hr. Bajpai has not been able to point out to us any rule of law by which 
we can entertain an application for review of judgment. He read out to us a 
few sentences from Lord Halsbury^s Laws of England, but tliose sentences do 
not help him at all. There it is definitely said that where a judgment of the 
Court has been sealed, the judgment was not liable to be corrected except for 
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aceidei ial slips, etc. These very provisions are contained in the Civil Procedure 
Code of India. 

JDr. Baipa. then argued that Sec. 98. C. P. C. having 
the income-tax eases by Sec. 66-A of the Act, the provisions of the Civd Procedure 
Code are attr-tcted. If that be so his case does not come under Sec. 114, O. 
P. C., for our judgment is neither a decree nor an order. 

We hold that no appUcation for review is maintainable and we dismiss 
the application with costs. 


(318) IN THE HIGH COURT OF JUDICATURE AT ALLAHABAD. 

Before Mr. Justice Mukerji aud Mr. Justice Niamat JJUuh. 

(9th July, 1929). 

Messrs. Lachhman Das Babu Ram • • Assessees.* 

V, 

Ihe Commissioner of Income-tax, United Provinces . . Referring Officer. 

indian Income-tax Act, {XI of 1922), Secs. 22 (2) and (4), 23 (2) and 
(3j and 64 {!)— Enquiry under Sec. 23 {^)— Jurisdiction to issue notice under 
Neo. 22 (4) thereafter — Business carried on in various places — Assessment by 
Jlcad-quarters IncomeJax Officer — Power to call for branch returns and 
acconnis — Report by branch Income-tax Officer, scope of — Separate notices under 
Sec. 22 (2) for branch income, if necessary— User of no-return form in return 
case, legality of— Assessment under Sec. 23 (4) on iwtn-producHon of accounts — 
Denial of accounts by assessee. 

The assessees carrying on business in Bombay, Calcutta and other places 
tvith head-quarters at Cawnpore, on an assessment by the Income-tax Officer, 
Catrnpore, submitted to him oM’etuni of their Cawnpore and Bombay income, 
while 0 retitm of their Calcutta income was submitted to the Income-tax Officer, 
Calcutta. In compliance with a notice under sections 23 (2) and 22 (4) issued 
by the Income-tax Officer, Cawnpore, on llf/t August 1927 for production of 
the Calcutta and other branches accounts, the ^Catvnpore and Calcutta accounts 
were {.reduced on the 26t/t August with an application explaining the difficulty 
of producing the Calcutta accounts. The Income-tax Officer after examining 
the accounts produced postponed the case sine die pending receipt of a report 
from the Income-tax Officer, Calcutta, evidenRy called for at the assessees* rc* 
quest. On receipt of this report on the VJth February, 1928, and after further 
examination of the Cawnpore accounts called for under section 22 (4) by notice 
issued on IBth February, 1928, the Income-tax Oj^tcer, Cawnpore, served a fur- 
ther notice on 22nd February, 1928, under section 22 (4), calling for production 
on 14#/i March, 1928 of accounts of house property income for the years S. 1981, 
1982 and 1983 as well as trial balances of the Calcutta shop as on Diwali 1981, 
1382 and 1983. 

On thi 14</t March, the assessees* agent on examination by the Income-tax 
Officer stated that there was no account of house property income and that the 
inal balances could not be produced as the account books 'had already been pro- 
duced before the Income-tax Officer, Calcutta and thereupon the case was again 
postponed sine die pending receipt of a further report from the Income-tax 
Officer, Calcutta, called for by Utter dated 2iih February, 1928. On the 30#/i 

• (1980) A. L. J. l ; A 1. R. (1980) All. 49 
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.Uarch, 1928, when the report from the Income-tax Officer, Calcutta, was received 

ana found not to contain any trial balances or balance sheet, the Income-tax 

Officer, Cawnpore, called upon the assessee to produce the Calcutta accounts and 

on the assessees' failure an assessment ivas made under section 23 (4) of the 
Income-tax Act. ^ ' ' 

noh'ces of the lUh August, 1927, and 22nd February, 

having been waived when the Income-tax Officer, Cawnpore, was willing to 

accept the report of the Income-tax Officer, Calcutta, the assessment under 

section 26 (4) without giving the assessees a fresh opportunity to produce thotse 
accounts was not legal. 

The notice of 22nd February, 1928, under section 22 (4), was not invalid 
on the ground that it included accounts and documents of the Calcutta shops. 
Neither the form of that notice issued in Form A intended for a no-return case 
modified to suit the assessee *s case, nor the mistake in the date mentioned therein 
as the date of service of notice under section 22 (2) affected legality. 

Section 22 (2) of the Act does not require that separate notices should he 
Issued for separate places of business where an assessment is made at the head- 
quarters of the business under section 61 (1) in respect of all tfie branches of the 
business ivherever situate. 

Under section 64 (1) the Income-tax Officer, Cawnpore, as the Officer 
responsible for the assessment of the entire business of the assessees could call for 
any retuni or accounts as he liked, although an independent enquiry had been 
conducted by the Income-tax Officer exercising jurisdiction at the branch office. 
The Income-tax Officer, Cawnpore, was not bound by the report of the Income-tax 
Officer, Calcutta, or to refer the matter back to the Calcutta Officer. 

Where the existence of accounts called for by the Income-tax Officer was 
denied by the assessee it would be open to the Income-tax Officer to hold that they 
existed and that they had been intentionally withheld from him. 

PER MUKERJI, J., {NIAMUT VLLAH, J., dissenting) ^ An Income-tax 
Officer has no jurisdiction to issue a notice wider section 22 (4) after the com- 
mencement of an enquiry under Sec. 23 (3). 

HELD BY THE FULL BENCH, that ‘no enquiry under Sec. 23 (3), com- 
menced until i^he 14th March, 1928, when the evidence of the asse$see*s agent was 
heard on oath and hence the question referred did not arise on the facts of the 
case. 

Case [Miscellaneous Case No. 898 of 1928], stated under Sec. 66 (2) of 
the Indian Income-tax Act (XI of 1922), by the Cominissioner of Income-tax, 
Cnited Provinces, for the opinion of the High Court. 

CASE. 

The assessees, members of an undivided Hindu family, carry on busiiiess at 
Various places including Bombay, Calcutta and Ca^vnpore; and have their head- 
quarters at Cawnpore, which is their principal place of business, and where 
tljcy are accordingly assessed to income-tax. 

2. On Apr^l 22, 4926, the Income-tax Officer, Cawnpore, issued A 
notice under section 22 (2) of tlie Indi^n Income-tax Act (XI of 1922), requiring 
them to submit on or before May 31, 1927, a return of their total income in the 
‘ ‘ previous year. ’ ’ On May 2, 1927, he further wrote to the Income-tax Officers 
of all the places where the assessees were carrying on business asking them to 
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report the assessces’ profits at those places. After applying twice cxtoii- 

sion of time, the assessees siibniittecl, on August 1, 1927, a return of income m 
respect of their Cawnpore bnsine.ss only. On August 10, 1927, they submitted 
another return in respect of tlieir income from their Bombay business. ‘Vith 
regard to Calcutta business they submitted no return of income to the Income-tax 
Officer, Cawnpore, but submitted one to the Income-tax CHficer, Calcutta ; on 
wliat date is not clear from his report. 

3. After receiving the returns for the Caimpore and Bombay branches 
the Income-tax Officer, Cawnpore, on August 11, 1927, issued a combined notice 
under sections 23 (2) and 22 (4) of the Act requiring the assessees to produce, 
on August 15, their accounts and evidence relating to their income at Calcutta 
and other branch places of business. On the date fixed, Lala Brij Mohan Nath, 
muJihtar-i-am of the assessees appeared : but without the Calcutta accounts. The 
case was, therefore, postponed to -\ugust 26, 1927, for the production of all the 
accounts, including those for the Calcutta business. On August 26, 1927, 
accounts were produced for the Cawnpore and Bombay businesses; while with 
regard to the Calcutta accounts, an application was presented to 
the effect that it would be detrimental to the Calcutta business 
to send the Calcutta accounts to Camipore and also to send the 
munih, who was conversant with them, to explain them: since he was in sole 
charge of the Calcutta shop. On August 26 and 30, 1927, the Cawnpore and 
Bombay books were examined; and the Income-tax Officer, Ca^vnpo^e, postponed 
the ease 5inc die, pending receipt of the report of the Income-tax Officer, 
Calcutta; considering that if a complete report could be secured from Calcutta, 
there would be no need to insist on the production of the Calcutta accounts at 
Cawnpore. 


4. The report from Calcutta wa.s not received until February 17, 1928. 
It was not accompanied by copies of the profit and loss account, or balance-sheet. 
The Income-tax Officer, Cawnpore, then issued another notice under section 22 
(4) on February 18, 1928, requiring the assessees to produce, on February 22, 
1928, along with other accounts, the accounts of the head-quarters business at 
Cawnpore for the year ending Katik 1983. Tlic Cawnpore accounts were duly 
produced on this date; and their scrutiny revealed large discrepancies between 
the profit stated by the assessees in the return of income submitted to the 
Calcutta authorities and the transactions recorded in .the head-quarter’s account 
at Ca\vnpore. In particular, it appeared that during the Katik year 1982-83, 
on the profits of which the as.se.ssmcnt has been made, the assessees had withdrawn 
no less than Rs. 34,000 from the Calcutta shop; wliilc tlio profit shown in the 
Calcutta return of income was only Rs. 3,243-12-3. Similarly, during the Katik 

year 1981-82, the assessees had witlidrawn Rs. .53.000 against Rs. 10,900 the 

sum a^essed as the profit of the Calcutta shop. The obvious inference was 
that either the Calcutta shop was becoming more and more indebted or the 
capital invested in that shop was being remitted to Cawmporc. The Income-tax 
Officer found that there was no.entrj- of any such transference of capital in the 
Cawnpore accounts ; and that it was impossible to ascertain the exact position 
from the materials before him. Accordingly, he wrote a detail letter (Appendix 
Ap, d^patched on February 24, 1928, to the Ineome-tax Officer, Calcutta 
asinnj? him to examine the hooks again, and to obtain and send to him with his 
further report, copies of the trial balances of the Calcutta accounts at’the elo« 
of the Katik years 1981-82 and 1982-83; and of the profit and ?oss acmmt 


5. The Income-tax Officer also noticed that the assessees had purchased 
some house property in November, 1924, regarding which there was no entry in 
the books. He, therefore, required the assessees under section 23 (2) on Feb- 
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rnary 22, 1928, to explain this point. At the same time, he served a further 
notice on them under section 22 (4), calling for the production on March 10, 
1928 of (1) accounts of income from property for the Samavaf years 1981-82 
and 1982-83 : and (2) trial balances of the Calcutta shop as on Diwali 1981, 1982 
and 1983. On March 5, 1928, one of the assessees’ servants, Shambhu Nath 
Mehrota. who was not an authorized agent, appeared before the Income-tax 
Officer, Cawnpore, and stated that no accounts were maintained for the income 
from property. The trial balances were not produced on this date. As Shambhu 
Nath s statement was not legally binding on his master, the Income-tax Officer 
gave the assessees another opportunity to comply with the notice under section 22 
(4) (issued on February 22) on March 14. 1928. On the latter date Sheo Nath, 
m\ikhtar~i-ain of the assessees. appeared and stated (Appendix B*), that no 
accounts were kept for the income from property; and that the trial balances 
relating to the Calcutta shop, which had been asked for, could not be produced, 
because the account books had already been produced in Calcutta. After 
recording the statement of the muktar-i-am, the Income-tax Officer postponed 
the ca.se 5tne ptnding receipt of a further report from the Income-tax Officer, 
Calcutta. This report was received on March 30, 1928, but without the trial 
balances and without copies of the profit and loss account, and the balance-sheet. 

7. The Income-tax Officer, Cawnpore, showed this report to the assessees’ 
representative, explained his doubts to him, and asked him to remove them by 
producing the accounts of the Calcutta shop, but the assessees’ representative 
declined to do so, and asked the Income-tax Officer to refer the matter again 
to Calcutta. The Income-tax Officer was not prepared to take such a step on 
the last day but one of the official year; and since neither the Calcutta accounts, 
nor the trial balances, nor the accounts of the income from property had been 
produced, he made an assessment under section 23 (4), to the best of his judge- 
ment, on the same date, i.e., March 30, 1928. (Appendix C*). 

8. Against this assessment, the assessees lodged an appeal on April 2B, 
1928. No appeal lies against an assessment under section 23 (4) ; but the 
asses.sces contended that, for various reasons which need not be set forth here, 
the assessment was really one under section 23 (3). The question, whether it 
was properly to be regarded as one made under section 23 (4), or as one made 
under section 23 (3) was argued at length before the Assistant Commi.ssioner of 
Income-tax who came to the conclusion that the assessment had been rightly 
made under section 23 (4), and that, therefore, no appeal lay against it under 
the Act. (Appendix D*). 

The assessees now desire that I should make a reference to the Honourable 
High Court on the following points of law (Appendix E*) (as propounded by 
them) : — 

(a) W^hether the notice is-sued under section 22 (4) on February 22, 192s 
was legally valid inasmuch as — (i) it was issued after the commencement of 
proceedings under section 23 (3) ; and that, too, for documents which were not 
in existence; (ii) it was i.ssued by the Ca^vnpore Income-tax Officer regarding 
the Calcutta affair which had no relation to or bearing upon the income shown in 
the return here ; and that, too, in form A which is for where a return has not 
been made; (iii) no notice was .served upon them on April 25, 1927, as noted in 
the said notice; (iv) it was not served as required by law; and (v) they were 
not .served with any notice under section 22 (2) regarding the Calcutta income 
by the Income-tax Officer of CawTipore. nor was there any return of the Calcutta 
income before him ; and, if so, docs its failure (stc.), if any, bring the assessment 
under section 23 (4) t 




Not printed. 



COMMISSIONER OF INCOME-TAX, U. P. 


65 


(b) Wbether in face of the statement of Pandit Bheo Nath 
petitioner’ mukhUr-i-av^ dated March 14, 1928, can it be ^xd (eic.) that the 
Ltiee, dated Pebruaiy 22, 1928, still remains uncomplied with? 

' (c) Whether the Income-tax authorities could, in face of the clear d^ial 

on behalf of the petitioners, presume the existence of documents mentioned in 
the said notice, without any evidence whatsoever on the record? 

(d) Was it incumbent upon the petitionei's to prepare, in compliance with 
the notice, the documents not in existence? 

(e) Whether the Income-tax Officer of the principal place of business 
could compel the assessees to submit the return and also to produce the account 
books in connexion with the branch business before him when they are ready 
and willing to comply, or when they have actually complied with all the require- 
ments of law, before the Income-tax Officer of the branch places? 

(f) Whether the returns submitted by the petitioners were incomplete, 
and were they taken to be so by the Cawnpore Income-tax Officer; and, if so, 
how does it affect the present assessment ? 

(g) Whether the Cawnpore Income-tax Officer could impeach, or modify, 
or disbelieve the report of the Income-tax Officer of Calcutta; and whether, 
under the circumstances of the ease, did he {sic.) legally proceed to assess the 
petitioner under section 23 (4) ? 

9. The ffrst question, as framed by the learned counsel for the assessees, is 
not a mere question of law; but contains, by implication, propositions both of 
law and of fact that 1 am not prepared to admit. 1 cannot, therefore^ state 
the question in the form in whi^ it has been propounded. One allegation of 
fact, namely that the notice under section 22 (4) was not served as required by 
law, was not put forward either before the Income-tax Officer or in the grounds 
of appeal. Even, therefore, if it bo regarded as a question of law, it cannot 
now be submitted for the decision of the High Court, since it does not arise out of 
the appellate order; and it is only in regard to points arising out of an appellate 
order that an assessce is entitled to claim a reference to the High Court. Ano- 
ther allegation, namely that trial balance-sheets for the Calcutta business did 
not exist, was made for the first time in appeal. It begs the question whether 
the Income-tax Officer and the Assistant Commissioner had sufficient grounds 
for presuming that they did exist; to which I shall return. 

10. Question (d) does not arise since the Income-tax authorities have never 

contended that the assessees could be called on under section 22 (4) to create 
any accounts or other documents. ' 

11. Question (f), whether the returns submitted by the assessees were 
mcomplete, IS a question of faet.^ The question, as a whole, is hopelessly vague. 
Moreover, the question that aris^ out of section 23 (2) is not wheAer too 
re urns were incomplete but whether the Income-tax Officer had rea^n to 
beheve them to be so. The Income-tax Officer is not required by thTkw to 
Mate hm reasons for holding that a return is incomplete, and his diwretbn Z 
the matter is not subject to appeal or to control by the appellate authority 
Since the question propounded is neither a question of law nor a question oSt 

t/i IS*'® ***** *** *0“ “rd that I now proceed 

to refer to the court for decision are as follows: proceoa 

Offioer jurisdiction to issue a notice under secUou 
22 (4) after the commencement of an inquiry un^e^ smUou ^ (3) f 
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( 2 ) 

( 3 ) 


^as the notice under section 22 (4) issued by the Income-tax Officer 
Cawpore, on February 22, 1928, invalid, because it included accounts 
and documents connected with the Calcutta shop ? 


Was the notice invalid (a) because it was issued in form A intended 
for use where a return had not been made, though modified so as to 
suit the assessees’ case in which a return had been made? 


(b) because April 25, 1927 (the date mentioned in it) was that on which 
the notice under section 22 (2) was returned after service, and 
not that on which it was actually served on the assessees, which 
was apparently April 23, 1927? 


(4) Is it incumbent on the Income-tax Officer of the principal place of 
business, where an ^essee is assessed to income-tax, to issue separate 
notices under section 22 (2) requiring returns in respect of the 
income of each branch of the assessees* business? 


(5) Was the Income-tax Officer entitled, in the face of the statement of 
Pandit Sheo Nath Pandey, the assessees’ mukhtar-i-am, dated March 
14, 1928, to hold that the notice under section 22 (4), dated February 
22, 1928, had not been complied with? 


(6) When an assesses denies the existence of accounts or documents, may 
the Income-tax Officer presume the existence of such accounts or 
documents ? 


(7) Has the In^me-tax Officer of an assessee’s principal place of business 
jurisdiction to compel such assessee to submit a return and produce 
accounts in respect of a branch business when he has submitted a 
return, produced accounts, and otherwise complied with all the 
requirements of the law before the Income-tax Officer of the place 
where he has such branch business? 


(8) Is the Income-tax Officer of the principal place of business bound to 

accept the report of the Income-tax Officer of a place where an 
assessee is carrying on a branch business? If not, is he bound to 
refer the matter back to the latter officer for further enquiry and 
not to assess- according to his judgment? 

(9) In all the circumstances of this case, was the assessment rightly 

made under section 23 (4) ? 

13. On the first point I am of opinion that there is clearly no restriction in 
the Act as to the stage at which a notice under section 22 (4) may be is^ed, 
except that it can only be issued (except where the assessee is the princip^ officer 
of a company) after a notice has been served under section 22 (2). This view 
has recently been held by your Lordships in the case of Lola Chandra Sen 
Jaini {1) and by the High Courts of Calcutta and Patna in the c&ses of 
Harmukhrai DuH Chand (2) and Ram ^helawan Vgam Lai (3). I invite your 
Lordship ’s attention to those decisions. 

14. Point 2.— It was held by this Honourable Court on a previous reference, 
arising out of the assessment of these very assessees, that the Income-tax Officer, 
Cawnpore, where the assessees were assessed, had jurisdiction to call for a return 
of the income of the Calcutta business; and of, or the accounts relating to it. 
The notice under section 22 (4), issued by the Income-tax Officer, Cawnpore, was 


(1) 8 I. T. c. 11. 

(2) 3 I. T. C.198. 

(3) 8 I. T. C.52B. 
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not, therefore, invalid, beeaiise it referred to Calcutta accoimta or documents 
(vide Lachman Doss Babu Ram v. The Commissioner of Income-tax, V. P. (1). 

15. Point 3. — Form A is not a statutory form but one prescribed by the 
Central Board of Revenue in the exercise of its general functions of administra- 
tion. The Act does not require that any form should be prescribed for the notice. 
TJie notice under section 22 (4) would, therefore, have been equally valid ii it had 
been issued on plain paper. The objections taken to the notice are, therefore, 
frivolous. The error, if any, regarding the date on which the notice under sec- 
tion 22 (2) was served, is absolutely immaterial. 

16. Point 4.— A notice under section 22 (2) requires the assesaee to make a 
return m the form prescribed by statutory rules of his total income. “Total 
income js defined in section 2 (15) as the “total amount of income, profits and 
gams from aU sources to which this Act [Income-tax Act (XI of 1922)] applies 

' ' x' i‘ ” suggestion, that separate returns should be called for for 
separate places of business, is absolutely devoid of any foundation in the statute: 
and IS, in fact, entirely contrary to its general scheme. 

Nath Pandey was evasive and 
^ rabmit, perfectly obvious that it cannot be regarded as 

le^aUy conetave. The Income-tax Officer and the Assistant Commi^oner had 
before them the assessment order for 1924-25, in which year regular accounts for 
jn^me from property were produced before the Income-tax E cawpoVe 

LiS '“-Thf Pandit ir Lnaged without 

Si property ; for he admitted that he did not even know 

t^eL“^r ^d?5 tt 

abovf aK « 

to Bpl.1, U,. a„'aat ^,^““1.“""“ 

foundation whatever in the Act fof the sSTgg^^t “ “® 

to a Umit?d“: 

Calcutta accounts. This default iustifles the asseZen? 

answfrei “he*^fc5^ , ft°ointt Tand’ I’in ’i Sativt""'* 

Dr. Katjii, toT the Assessees. 

Baypa», for the Crown. 
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MUKERJI, J. : — Tliis is a reference by the Commissioner of Income-tax 
United Provinc«-fi, under section 66 (2) of the Income-tax Act of 1922. 

The case sent up for expression of opinion on the part of the High Court 
is fully stated in the “statement of the case” submitted to us and very briefly 
is as follows : — Tlie assessees, at whose instance the reference has been made, carry 
on business at Cuwnpore, Bombay and Calcutta with head-quarters at Cawnpore. 
Under Sec. 64 sub-section (1) of the Income-tax Act, the Income-tax Officer of 
Cawnpore had the right and power of assessing the income-taxy because 
Caw’iipore was within his jurisdiction. The Income-tax Officer of Cawnpore, on 
April 22nd, 1927, issued a notice under See. 22 (2) of the Indian Income-tax Act 
requiring the assessees to submit a return of their total income in the “previous 
year”. The previous year in this ease was from Dewali of 1925 to Dewali of 
1926 as the account year of the assessees commenced on the 1st day after the 
Dew'ali festival of a Hindu year. On diffoi^mt occasions the assessees submittc'l 
returns for Cawnpore and Bombay. With regard to Calcutta busine.ss they sub- 
mitted no return to the Officer at Cawnpore but submitted one to the Officer in 
Calcutta. On 11th August 1927, the Income-tax Officer of Cawnpore issued a 
combined notice under Secs. 23 (2) & 22 (4) of the Act requiring the assessees 
to produce on 15th August their accounts and evidence relating to their income 
at Calcutta and other branch places of business. On 26th August 1927, accounts 
were produced for Cawnpore and Bombay business while with regard to the 
Calcutta accounts, an application was presented to the effect that it would be 
detrimental to 1he Calcutta business to send the Calcutta accounts to Cawnpore 
and also to send the munib who was conversant with them to explain the account. 
It was stated tliat the munib w'as in the sole charge of the Calcutta business. 
After examining the Cawmpore and Bombay books the Income-tax Officer of 
Cawnpore postponed the case sine die pending receipt’ of a report of the Income- 
tax Officer of Calcutta, which report, he had evidently called for at assessees’ 
request. He thought that if a complete report was received from Calcutta, “there 
will be no need to insist on the production of tlfe Calcutta accounts at Cawnpore”. 
The report from Calcutta was received on 17th February 1928. The Income-tax 
Officer in Cawnpore thought that it was not complete and it was not accompanied 
with certain documents which he thought were necessaiy for him to see in order 
to arrive at a proper estimate of tlic assessees’ income. These were copies of 
profit and loss account. Thereupon the Cawnpore Officer issued another notice 
unde^ Sec. 22 (4) on 18th February 1928, requiring the a-ssessees to produce 
on 22nd February 1928 the accounts of the head-quarters business at Cawnpore. 
The Cawnpore accounts made him suspicious of the correctness of the report 
received from Calcutta. He also thought that he should have a statement of the 
account of house pro)i»*rty at Cawipore. He accordingly served a further notice 
again under Sec. 22 (4) calling for the prodiiction on 10th March 1928 of 
accounts of income from property (house property) for the sambat year 1981 
to 1982 and 1982 to 1983 and two trial balances of the Calcutta shop a.s on 
Dewali 1981, 1982 and 1983. On 14th Mbrch 1928 the assessees* Mukhtar-i-am 
(general agent) Shconafli appeared and stated that no account of income from 
hoiise property at Cawnpore was kept and that the trial balances relating to Cal- 
cutta .shop could not be producc.d because the account books had already been pro- 
duced before the Income-tax Officer at Calcutta. On this statement the case was 
again postponed sine die ])ending receipt of a further report from the Income-tax 
Officer of Calcutta. On 30th 'March 1928 a report was received from the Income-tax 
Officer of Calcutta but there was no “trial balances” or profit and loss account 
or the balance sheet. On the same date, the Income-tax Officer of Cawpore 
asked the representative of the as6e,s.sees to explain hie doubts and to produce tne 
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accounts of the Calcutta sliop. The representative declined to do so and asked 
tlie Income-tax Officer to refer t)ie matter again to Calcutta. This the Cawnpore 
Officer declined to do and, as tlie financial year was closing, lie assessed a tax 
"'to the best of his judgment” on the same date, i.e., 30th March 1928. The 
Cawnpore Oflioer purported to act under See. 23 (4) of the Act. 

The assessees went up in api)eal to the Assistant Commissioner of Income- 
tax. That Officer held that no appeal lay to'him as the a.ssessment hlad been 
rightly made under Sec. 23 (4) of the Act. Thereupon the assessces asked the 
Commissioner to make this reference and the Commissioner accordingly sent up 
the following questions for the opinion of the High Court. Those are:— 

(1) Has an Income-tax Officer lurisdiet ion t n issue a notice under 
Sec. 22 (4) after the commencement of an inquiry under 
Sec. 23(3)? 


{2} Has the notice under Sec. 22 (4) issued by the Income-tax Officer, 
Cawnpore, on February 22nd 3928, invalid, because it included 
accounts and documents connected with the Calcutta shop? 

(3) Was the notice invalid (a) because it was issued in form A, intended 

for use where a retuim had not been made, though modified so as to 
suit the assessees’ case in which a return had been made? (b) 
because April p, 1927 (the date mentioned in it) ivas that on which 
the notice imder See. 22 (2) was returned after service, and not 

that on which it was actually served on the assessces, \vhich was 
apparently April 23, 1927? 

(4) Is it incumbent on the Income-tax Officer of the principal place of 

business where an assessoe is assessed to income-tax, to issue separate 
notices under section 22(2) requiring returns in respect of the 
income of each branch of the a.sse.ssee s business? 

^Pandi’t statement of 

^n^®*** Pandey, t).p nssessees' Mi,khtnr-i-am, dated 

larch 14, 19..8 to hold that tlic notice under Sec. 22 (4) dated 
February 22, 1928, had not been complied with ? ^ 

(6) When an ^ee denies the existence of accounts or documents may 
docuS? «iat<'n<'c of such accounts or 


(7) Has the Income-tax Officer of an asscssee’s principal place of busine^. 

ieen asscssco to submit a return and prodnei 

accounts in respect of a branch business when he hTs submhted 

refer the matter back to the latter offi^r fox- fimher e ' *' 

not to assess according to his judgment? enquiry an( 
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refer to decisions of this Court and other courts later on, for I want, for the 

pr^ent, to examine, for rayself the language of the law independently of and 
untrammelled by any opinion of other judges. ^ ^ ^ 

The contTovevsy relates to the import of See. 23 (4). The question is in 

allowed and in what cases an appeal is not allowed? The 
assesse^ sole grievance is that they had the right to lay their case before the 
Asst. Commissioner and they have been unjustly shut out from the exercise of 
^ch a right. The Income-tax Officer of Cawnpore purported to act in making 

this Act no appeal lies where an Income-tax Officer is entitled to 
make and does make an as-sessment to the best of his judgment. 

=.“ If' ' - * ' persou fails to make a return 

under. . . .sub-.section 2 of section 22 or fails to comply with all the terms 

of a notice issued under sub-section 4 of the same section, or having made a return, 
tails to comply with all the terms of a notice issued under sub-section 2 of this 
section, the Income-tax Officer shall make the assessment to the best of his 
judgment. A plain reading of sub-section 4, section 23 would suggest that there 
are three cases m which an Income-tax Officer is entitled to ^^make assessment 
to the best of his judgment”. They are (I am not mentioning the case of a com- 
u ^hen a proposed assessee fails to make a return under section 22 (2), 
(2) where he fails to comply with all the terms of a notice issued under sub- 
section 4 of section 22, and (3) fails to comply with all the terms of a notice issued 
under sub-section 2 of section 23. These three occasions, it will be noticed, are 
enumerated in the same order in which the rules for asking for a return or com- 
pliance with a notice are enacted. The rule as to calling for a return comes first 
and is the first of the occasions mentioned in section 23 (4). The issue of a 
notice under section 22 (4) comes after the provision as to calling for a return and 
is the second occasion mentioned in section 23 (4). The provision for issue of 
notice under section 23 (2) comes last and is the third occasion mentioned in 
section 23 (4). Ordinarily, it would be expected that the three occasions would 
come in order of time, the notice for return first, then the notice for accounts 
and documents and then the notice for production of evidence. If there were 
any doubt in the matter, these doubts are completely removed by the use of the 
four words, “having made a return”, to be found in section 23 (4). Those words, 
if they have any meaning at all, indicate that the first two occasions for making 
an assessment to the best of the Income-tax Officer’s judgment come before the 

third occasion may possibly appear. 

# 

The learned Government Advocate has argued that the words “having made 
a return” in section 23 (4) liave really no significance and to quote the language 
01 one of the cases cited before us, they are ‘harmless’. In my opinion this is a 
method of construction wliich must not be allowed to prevail. 


It is an established rule of construction of statutes tiiat where the meai^g 
is plain, it is pot open to any party to read the rule of law in any way oth^ than 
what is dictated by the plain meaning of the enactment. See page 66 of Craies 
Statute Law (1923). I shall have occasion to refer to this book more than once. 
It cannot be doubted that the words ‘ ‘ having made a return ’ ’ if allowed to remain 
where they are, suggest that the first two occasions for making an assessment to 
the best of judgment come before the third occasion for, the purpose comes. If 
that be so, it will not do to say that those four words have been used unneqessanly 
as a mere tautology or as “harmless” words. Craies at page 98 quotes t^ 
following from Lord Brougham: “A statute is never supposed to u^ yrords 
without a meaning”., Then he quotes from Erie C. J. “To reject words 
sensible is the ultima ratio when an absurdity would follow froni giving 
to tl e words of an enactment as they stand” {ibid). Again, Lord Holt is quoted 
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as having said: “I think we should be very bold men when we are entrusted with 
liie interpretation of Acts of Parliament, to reject any words that are sensible 
in an Act”. It will be seen from the above quotations which are from very 
iiigh authorities, that unless and until the language used in a statute makes the 
meaning entirely insensible, every word used must be given its plain meaning. 

It has however been urged that the plain meaning of the words “having 
made a return” cannot be given effect to for this reason. Sec. 22 (4) is worded 
ill language without limit of time and, therefore, it would not do to import into it 
a limit of time. In other words, it is urged that a notice under Sec. 22 (4) of 
the Act may be issued at any time, even after an enquiry under Sec. 23 of the 
Act has started. I agree that if Sec 22 (4) stood by itself, it would be un- 
controlled by any time limit. But is not a time limit imposed by the four w'ords, 
“having made a return" already quoted? 


If there be any obscurity in an enactment, an apparent contradiction; the 
moaning of the Act has to be found within the four cornel's of the Act itself. 
Caries quotes from Coke the following (see p. 92) ; “The office of a good expositor 
01 an Act of Parliament is to make construction on all the parts together and not 

of one part only by itself ” and again, at p. 93: “It is the most natural 

and genuine exposition of a statute to construe one part of a statute by another 

pan of the same statute, for that best expresseth the meaning of the makers ” 

Agak, at p. 93 the learned author quotes the following from a case decided by 
Sir John NichoU: “The key to the opening of every law is the reason and spirit 
of the law; it is the anvnus mpone7its, the intention of the lawmaker expressed 
in the law itself, taken as a whole.” Supposing then that the rule in Sec. 22 (4) 
is unlimited by time, and Sec. 23 (4) does impose a limit of time, let us assume 
tiiere is a Uttle obscurity. What are we to do? Are we to reject the express 
words of Sec. 23 (4) in order to hold that Sec. 22 (4) is uncontrolled by time 
linut! That would be sacriffeing one part in order to read another part of the 
same enactment in a particular way. Would it not be a better method Of reading 
the Act to make the whole consistent and to say that although there is no time 
.imit m Sec. 22 (4), a time limit is brought in by Sec. 23 (4) 


Now let see if there is any sense in putting a time-limit on Sec. 22 (4), 
as m my opimon, Sec. 23 (4) does. What is the effect, after all, of Sec. 22 (4) 
being not complied with? It is that the assessee is shut off his right to app^l 
IJiere is no other consequence. Is the right to appeal taken away, as a matter of 
pumshment or from some other motive r In an unreported Madras case,* read 
out to by the learned Government Advocate as a part of his argument a 

Tn Jnmf ^ 1 ^^^ it was by way of a penalty for non-compUance of the 

Income-tax Officer s order, that the appeal is shut out. With ail respect. I find 

f the Income-tax Act which says that the appeal is to be shut out as a 
Blatter of pumshment. Lnless an Income-tax Officer is actuated by malice or 
chagrm on account of the non-compliance with his order, he will, if hje does his 
duty, ass^s a tax, which, in his opinion, would be just and fair. “To the best 
of his judgment does not imply any penal imposition of tax but what is only 
a fair and r^nable tax, having regard to all the information as to circumstanc^ 
Uie Income-tax Officer may possess without any formal enquiry. It must ih^ro 
fore, be taken that the rule shutting out an appeal wL not meSifforth; 
pum^cut of the ass^ee. By way of analogy, I may point out that under 
tile Civil P rocedure Code, no appeal is aUowed where a decree foUowed a compro- 

* ^*81 T.^O**°MO****" ^^”>aswami Cheftiar v, Cotnmissitiiia- of Imoitie~tax, Madrai^ 
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mise or a decree followed an award. Surely, the pai-ties do uot commit auy cou- 

tempt of court by coiniiigr to- terms, nor do they commit auy contempt of com 

by entering into a reference to arbitration which is followed by an award 

Similarly, there is no appeal from the verdict of the jury in a criminal case ex- 

cept as to punishment, with which the jury have nothing to do. The principle 

underlying the shutting out of an appeal in all such cases is the same, namely 

there is nothing which can be taken before a court of appeal for the exercise of 

Its judgment. Where the parties come to terms, no benetit can be reaped by an 

appeal. Where an award is made, the judgment is given by the chosen arbitrator 

of the parties and the court of appeal cannot be called upon to exercise its own 

judgment. An arbitrator in coming to his decision is not fettered by rules of 

e\ idence. The result is, the appeal is shut out because there is no fit case, there 

proper materials on which the appellate court may exercise its judgment. 

^ ti'ial, the jury do not give any reasons for their verdict. 

Nobody knows how they are infiuenced and how they discussed the matter 

among themselves. There is no room for any appellate court to exercise its juris- 
diclion. 


Coming back, then, to the case before us, we find that the appeal has been 
shut out only where there are no materials whicii can be properly placed before 
an appellate Income-tax Officer. To start with, where the proposed asscssce makes 
no return of his income, there is no right of appeal. The reason is plain. What 
are the materials to be placed befoi’e the appellate officer to exei’cise his judgment 
on? The information on which the Income-tax Officer has assessed the proposed 
assessec is, so to say, ‘‘extra-judicial’’ and cannot be disclosed and cannot be 
made the subject matter of scrutiny by the appellate officer. Again, if the pro- 
posed assessee has not furnished tlie income-tax Officer with the accounts and 
documents as required by the officer under Sec. 22 (4) of the Act, there is no 
material besides any pri\ate information that the Income-tax Officer may 
possess for assessing the tax. Before the Income-tax Officer can examine, with 
any chance of accuracy, a return submitted by an assessec with whose antece- 
dents he is not acquainted favourably, he might require the proposed assessee to 
submit his accounts and documents. Where an Income-tax Officer knows hu 
assessee sufficiently well and has a favourable opinion about him, he would be 
content with simply asking for a return. Where the Income-tax Officer has not 
got a favourable opinion of his proposed assessee or has no definite opinion either 
way, i.e., either in his favour or against him, he might think it desirable to have 
the assessec ’.s accounts and doocumeiits bciore him, in order to decide whether the 
would accept the retui'n or would hold an enquiry as to its correctness. If the 
assessee fails to submit the accounts and the documents required he does not put 
the Income-tax Officer in a position to form a definite judgment and the only 
thing that remains open to the officer is to act ‘‘to the best of his judgment”, 
which means in plain words, to act on such information obtained privately as be 
may possess. In such a case, to allow an appeal would be meaningless. The 
appellate officer would have no materials on which to go. Again, where the 
Income-tax Officer is not satisfied with the return submitted by the assessee, 
possibly even after its scrutiny with, the aid of the assessee ’s accounts and docu- 
ments, he would decide to bold an enquiry. Where he wants to hold an enquiry 
and the assesseee does not help him with materials and evidence, here again 
there is nothing for the taxing officer to go upon except his own judgment which 
again means unverified and unsubstantiated information. Here, again there will 
be no sense in allowing an appeal; for the appellate officer would have no 
materials on which to form judgment. Apparently, the accounts and documents 
culled for under section 22 (4) would not be sufficient to satisfy the doubts of 
the taxing officer, for it must be taken that they have been examined and have 
been disboliev'cd* By themselves, then, those documents would not furnish any 
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proper criteria for investigation. But where an enquiry has started and has been 
conducted at least partially, there would be materials on the record which might 
fairly be submitted to the consideration of an appellate officer. It is in the last 
mentioned case alone that an appeal would be allowed with justification. 

It is hardly conceivable that it was considered to be just ,that an appeal 
should be shut out in a case like the following. Suppose an enqxiiry has gone on, 
in the case of a large business, for ten days. On the eleventh day, the Income-tax 
Officer wants a particular book of the proposed assessee. For some reason, good, 
bad or indifferent, the assessee fails to produce that book. If, ^at that stage, the 
Income-tax Officer says that he would make an assessment ‘‘to the best of his 
judgment”, he would not be making the assessment on such information alone 
as he possessed before the enquiry began, but on information which was placed 
before him. The assessee may then fairly say that having supplied materials, he 
sliould be allowed to go before an officer of greater experience, for his judgment 
by way of appeal. As I have said, it is inconceivable that the legislature should 
have meant that a prolonged enquiry should come to nothing and should not be 
subjected to appellate judgment simply because the assessee, at one moment, 
failed to produce a certain document. On principle therefore, and on reading, 
as a whole, the two sections 22 & 23, it seems to be abundantly clear to me that a 
right to make an assessment to the best of the officer ’s judgment cannot be made 
after an enquiry has been started, so as to shut out an appeal, simply because at 
any time after the enquiry has been started the assessee fails to produce a certain 
document or account. 


It has been urged that section 22 (4) is a very useful provision and it should 
be open to the Income-tax Officer to use it at all times even in the case of investi- 
gation indicated by sub-sections 2 & 3 of section 23. There can be no doubt that 
an Income-tax Officer should have the power to call for documents and all infor- 
mation that he may require for a proper and just assessment. For this purpose 
he has been invest^ with the powers of a civil court by section 37 of the Income- 
tax Act itself. If he has all the powers of a civil court trying a suit, why can he 
not ask the assessee under those powers, to produce the very accounts and docu- 
ments which he thinks are need^ for a fair assessment t Surely, a civil court 
can call upon a party to produce any document in his possession or power. The 
power of the Income-tax Officer to call for documents and accounts is not limited 
by the language of section 23 (3) of the Income-tax Aet, or even by sub-sec- 
tion 4 ^ section 22. If section 22 (4) was meant to be only a part of the power 
ol an officer in holding an inquiry, its proper place would have been in section 37. 
llie whale question is, in what eases an appeal has been allowed by the Act and 
m what cases they have not been allowed? 


_ I need not repeat what I have already stated, namely, an appeal has been 

sjiut out only when it would serve no useful purpose. That is to say, an appeal 

® where the appellate officer would have no material on which 

f ® materials are on the record, whether sufficient or 

insumcient, an appeal has been allowed. 

I may mention here that one of the main reasons which has actuated the 

22 (4V- must be un- 

limUed in its appUcation in point of time, is that it is a useful rule of law which 

Officer for the be“of 

liu^If. Those learned judges, with all respect to ^em, have overlooked— at 

jud^ent— the provisions of section 37 of the 
^me-to Act which confers on the Income-Ux Officer all the powers of a 

happen that an order made in the 
course of the enquiry hy the Income-tax Officer for the production of a do^- 
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ment is disobeyed. Even in such a case, the Income-tax Officer will be entitled 
to draw such adverse inference, as he may, from the disobedience ; but nonetheless 
his decision will be a decision on the merits of the case, on such materials as are 
before him, and, in such a case, an appeal will be iiermitted under the Act. It 
will be noticed that even under the Civil Procedure Code, where a party is in 
contempt by non-production of documentary evidence in his possession or power 
or by not giving evidence, the court is empowered to pronounce judgment against 
him, but such judgment is open to appeal (See Order 16 R. 20 and Order 43 R.l 
(h) of the Civil Procedure Code). It must not be forgotten that there are two 
distinct classes of cases. In one class there is no enquiry at all owing to the 
proposed assessee’s default. In such a case there will be no sense in granting 
an appeal and there is no appeal. In the other class, there is some material 
before the assessing officer, plus some want of material owing to the assessee’s 
default. In the latter case, an appeal would be granted, because after all, there 
is something on which the appellate officer may form his own judgment and may 
be disposed to modify the judgment of the Income-tax Officer. 

Another principle hearing on the interpretation of statutes must not be over- 
looked in interpreting the Indian Income-tax Act, which is a purely fiscal enact- 
ment. It is the ordinary privilege of a subject that he shall not be taxed on his 
income without a proper investigation. It is but an elementary right of the 
subject that it should be open to him to prove what his income is, before he is 
assessed on the income. If it had been the intention of the legislature that the 
mere word of the taxing officer should be final, one should find a clear indication 
of that in the language of the statute. Craies in his invaluable book on inter- 
pretation of Statute Law says at p. 105 “Express and unambiguous language 
appears to be absolutely indispensable in statutes passed for the following pur- 
poses: — (1) imposition of tax (3) Altering or excepting from the opera- 
tion of clearly established principles of law ” If the meaning of Sec 22 (4) 

read with Sec. 23 (4) is this that the power of an Income-tax Officer should be 
allowed to hang, like the sword of Democles, on the head of the proposed 
asaessee, to be applied at any time to shut out an enquiry by the appellate court 
and for the acceptance, as final word, of the Income-tax Officer’s assessment, we 
sliould expect the clearest language being employed for the purpose. As against 
the argument that the sub-section 4 of section 22 is a very useful rule and should 
not be limited in its operation by the four words “having made a return” to be 
found in sub-rule 4 of section 23, the following may be usefully quoted from 

Craies’ book at p. 106 : — “ if there be admissible, in any statute, what is 

called an equitable construction, certainly such a construction is not admissible 
in a taxing statute, where you can simply adhere to the words of the statute”. 
As I have already said, there is no necessity to press Sec. 22 (4) into the service 
of the Income-tax Officer holding an enquiry under Sec. 23. He has ample 
powers for the purpose of the enquiry, the same powers which a civil court has 
got in trying a suit. 

As for authority on the interpretation of Secs. 22 (4) and 23 (4) thte 
majority of them are in favour of reading Sec. 23 (4) as if the words “h^ing 
made a return” did not exist in the section. The case of Kushi Ram v. The Com- 
missioner of Income-tax (1) takes the same view as I have taken. All other 
cases, including a two judges case of this Court, viz., Chandra 5icn Jatm v. 2 Ae 
Commissioner of Income-tax V. P. (2) practically take the view that the words 
“having made a return” have no force of their own, they are harmless or 
mere surplusage. These cases are Harmukhrai Dulichand v. TTu Comm^sioner 
Income-tax, Bengal (3) and Ham Khelawan Vgam Lai v. The Commxsswner of 


(1) 2 I.T.C. 517. 
C8) 8 !. T- C. m 


(8) 8 I T. C' 17» 
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Income-tax, Bihar & Orwsa(l). It would serve no useful purpose to take the 
arguments of the learned judges one by one in the several cases and to attempt 
to dissect them. If, however, these cases are examined, it will be found that the 
words '‘having made a return’* are a mere surplusage, or that Sec. 22 (4) is 
a useful piece of rule and the Income-tax OfiBeer should not be deprived of its 
use. It has indeed been pointed out that the use of the rule is for the benefit of 
tile proposed assessee himself. I have already pointed out that we have no right 
to throw away the language of a statute, especially of a fiscal statute, as a mere 
surplusage. I have pointed out that a clear and consistent meaning can be given 
to both Secs. 22 (4) & 23 (4) of the Act. I have pointed that the Income-tax 
Officer has got ample power in the course of an investigation held by him. under 
section 23 to call for any document or evidence or accounts from the assessee. 
Such being the case, with utmost respect, I am unable to agree with the view 
taken in this Court, or in the courts in Patna, Madras and Calcutta. If the 
points that have struck me ,as very very material and as fully answering the 
objections and arguments of the ^earned judges had been considered by them, 
I would certainly have bowed to their decisions. ' But as things stand, the argu- 
ments that weigh with me have not been considered, at least in their entirety, 
by the learned judges and my inability to accept the view of so many eminent 
judges, I trust, is fully justified. 

I would .now come to the several questions put by the Commissioner of 
Income-tax and attempt to answer them. In view of a general discussion of the 
law given above, I will not discuss the reasons of the answers except where they 
are really necessaty. 

Question No. 1 : My answer is an emphatic zio» 

Question No. 2 2 My answer is that the notice is invalid not because it included 
accounts and documents connected with the Calcutta ciiop, but because the issue 
of such a notice was illegal after an enquiry had commenced under section 23 (3). 

Question 3 ( 0)1 My answer is that the form used is immaterial. The invalid 
dlty lies in the issue of the notice after the enquiry had started. 

Questi^S (i): Answer:— The date was not material andi does not affect 
the issue of the notice if it was otherwise valid. 


Queshon ffo 4: Answer:— Section 64 (1) of the Income-tax Act authorisei 

Ca^pore to assess the incOme-tai at head-quarters 
’’"s^ess wheresoever situated and there is noUiing in 


• No. 5: Answer:— It was open to the Income-tax Officer to di* 

to hold that one wm kept. It was also open to the Income-tax Officer to hold 
M, to the account sheets of Calcutta, that his order had not been oomSi^ 

a^n^ WM ** 

of depend entirely on Ae circumstance 

tte casa No general answer can be given which can be ann^ te 

at C.mpp» «,a that It b.«, 33 
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Question No. 7 : IJJy answer to this question is that liaving regard to the 
language of section 64 (1) of the Income-tax Act, the only officer who is res- 
ponsible for a correct assessment for the entire business of the assessee is the 
Cawnpore Officer and for the purpose of assessment he can call for any returns 
and accounts he likes, althougli an independent enquiry lias been conducted by 
the Income-tax Officer exercising jurisdiction at the locations of the branch 
offices of the assessees. This was tine opinion given by this Court in Lachman 
Prasad v. The Commissioner of Incomeda^c, U.P. (1). I would add that th 3 
rider which was added in the case just quoted, viz., the powers of the authori- 
ties at the head-quarters should never be exercised oppressively, so that persons 
willing to submit to an enquiry at the branch office should not, ordinarily, be 
compelled to bring their documents and officers all the way to the head office 
from distant^ places like Calcutta and Bombay. The Act should be administered 
as inoppressively as may be possible, always having an eye to the convenience 
of the subject whom it is proposed to tax. 

Question No. 8: As already stated in answer to question No. 7, although 
the Officer at Cawnpore was not an appellate officer to the Officer in Calcutta, 
yet the Cawnpore Officer was not bound by the report of the Calcutta Officer 
and was not bound to refer the matter back to the Calcutta Officer. As regard 
the assessment according to one’s judgment the assessment should always be on 
the merits after an enquiry has started and not “according to judgment” (if 
that is meant to shut out an appeal). 

Question No. 9: Answer:— No. The Income-tax Officer was bound to pro- 
nounce judgment, on the merits, so as to allow of an appeal. 

NIAMAT ULLAH, J.:— This is a reference under section 66 (2) of the 
Income-tax Act 1922, made by the Commissioner of Income-tax for deci- 
sion of certain questions of law arising under the following circumstances: — 

Messrs. Ijachhmaii Das Babu Ham, tlie assessees, carry on business at 
three places, viz., Cawnpore, Bombay and Calcutta, tlie first named being the 
principal place of business where they have been assessed to the income-tax to 
which the reference relates. They were required by a notice issued on 22nd 
April 1927 under section 22 (2) of the Income-tax Act to submit on or before 
the 31st May 1927 a return of their total income in the previous year. On the 
2nd May 1927, the Income-tax Officer who had issued the notice already men- 
tioned wrote to the Income-tax Officers of Bombay and Calcutta asking for 
reports in regard to the assessees’ profits at those places. On the 1st August 
1927, the assessees submitted a return in respect of their income derived from the 
Cawnpore concerns. Subsequently they submitted a similar return with regard 
to their income of the Bombay business. They did not make any return to the 
income-tax Officer, Cawnpore, regarding their profits derived from the Calcutta 
branch, but did so to the Income-tax Officer, Calcutta. On tlic 11th Aiigust 
1927, a combinctl notice under sections 22 (4) and 23 (2) was issued requiring 
them to produce their accounts relating to the Calcutta branch and such evidence 
as they desired to adduce in support of their return. On tlic 26th August 
accounts relating to their business at Cawnpore and Bombay were produced but 
not those relating to the Calcutta branch. On the 17th February 1928, a report 
was received from the Income-tax Officer of Calcutta in respect of the assessees 
income derived from the Calcutta business. This did not satisfy the Incqmc-tax 
Officer of Cawnpore who obtained the production of the assessees’ accounts niam- 
tained for the licad-quarters of llioir business, viz., Cawnpore. 
certain discoveries and a notice under section 23 (2) was issued on^22nd 1*^*0* 
ruary 1928, calling upon the assessees to produce accounts relating t^‘ pro p erty 


^1) 2 l.T C. 35. 
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and trial balances of receipts and disbursements in respect of the Calcutta 
concern for a C(*rtaiii period. On 5th I^Iarch 1928, it was stated on behalf of 
the assessees that no account -was kept of the income of such property. The 
trial balances lequisitioncd were also not furuislicd. On the 14th ^larch 1928, 
certain proceedings were taken by the Income-tax Officer, Cawnpore, to whom 
Siieo Nath, the general agent of the assessecs, definitely stated tliat no account 
was kept for the income of ‘‘property” and that the trial balances relating io 
the Calcutta si\op could not be furnished as the accounts relating to that shop 
liad already beeii produced before tlie Income-tax Officer, Calcutta. After some 
correspondence letween the Income-tax Officer, Cawnpore, and that of Calcutta 
an as;>cssirienl wa.s made on the 30th Mai'ch 1928. Tiio income of the Calcutta 
branch uas as.-;ts5»ed at lis. 40,000 under section 23 (4). The significance of 
a-ssessmenl under section 23 (4) is tliat it is based on the ‘‘best judgment” of 
the income-tax Oificer and tJiat no appeal lies from such an assessment. An 
ai)poal, was, Jiowever, preferred from this assessment on the ground thaf ii 
could not in law be considered to be one under section 23 (4) so as to deprive 
the a.ssessees ef tJie riglit of appeal. The Assistant Commissioner who heard 
the appeal in tJie In-st instance, nded tliat section 22 (4) applied and tliat the 
appeal was incompetent. A further appeal to the Commissioner led to the 
reference under consideration. 

The questions ^yhich emerge from this statement of facts and which we 
aic called upou to decide are nine in number and are mentioned at pages 5 and 
6 of the statemtml of facts submitted by the Commissioner with his own oninion 

22 %TZTf 4 ^. ’ “ '“"Sidcration of sections 

22 (-) and (4, and 23 which are quoted below:— 22 (2) In the case of anv 

person other toan a company whose total income is, in the Income tax 

opinion, of ^ich an amount as to render such person liable to income tav fhn 

income-tax Officer shall sc-rve a notice upon him requirhig hT^rfurni^^^ 

williiu such period, not being less tlian tliirty days, as may be specified in the 

notice, a retuni in the prescribed form and veriLd in the 

r (along with such other particulars as may be provided for in the 

notice) his total income during the previous year, 

(4) The lueomc-tax Officer may serve on the principal officer of anv 
company or on any person upon whom a notice has hem Lved under 
Siction (2), a notice requiring him, on a date to be therein specified to produce 
01 cause to be inoduced, such accounts or documents as the*^ Income-tax Officer 
-may require :-Provided that the Income-tax Officer shall not require the ^ 

prcvimis'^yeam than three yea^ prior to the 

«... f j “”3 

and shall detcminc the sum payable by him on the basis of such return ’ 

1 Income-tax Officer has reason to believe that a return 

under section 22 is incorrect or incomplete, he shaU s^r^e on the ~ who 

made the retuni a notice requiring him, on a date to be therein speeSsed either 
to attend the Jncomc-to Officer’s office or to produce, or to bo caused to be 

ve'J^irn^’ Wrt of the 

(3) On the day specified in the notice issued under sub-section nr 
as soon attenvards as may be, the Income-tax Officer, after heari.^ sS evideneo 
as stieh person may produce and such other evidence as the Income-tax oS 
may require on specified points, shall, by an order in writing, assei tto S 

S ass^enr'*'""' P»yaWo by him on the hasL of 
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(4) If the principal officer of any. Company or any other person fails 
to make a return under sub-section (1) or sub-section (2) of section 22, as the 
case may be, or fails to comply with all the terms of a notice issued, under sub- 
section (4) of the same section or, having made a return, fails to comply with 
all the lerms of a notice issued under sub-section (2) of this section, the Income- 
tax Officer shall make the assessment to the best of his judgment. 


The first question which calls for a decision of this Court has been stated 
in these tenms: — ‘’Has an Income-tax Officer jurisdiction to issue a notice 
under section 22 (4) after the commencement of an enquiry under section 23 (3) 
'I'lie contention before us has gone further and it has been argued that notice 
under section 22 (4) cannot be issued after a return required by section 22 (2) 
fias been made. In this view section 22 (4) applies only to cases where for some 
reason not easily conceivable, the Income-tax Officer desires inspection of the 
asscssees’ account before he has any idea of the sources of their income, of the 
amount of their income and of the contingency of the accounts being needed to 
test the correctness of the figures to be mentioned in the return. Section 22 (4) 
clearly lays down that a notice under that section can be issued to “any person 
uijon whom a notice has been served under sub-section (2) i.e., to any person 

who has been previously called upon to furnish a return. The scope of the 
section is thus narrowed down to the absurd limits of the time after a notice 
for return has been served and before the return is made. It will be observed 
that notice under section 22 (4) can be issued only to a person who has been 
previously required to furnish a return, and if the contention put forward on 
behalf of the assessees is sound, notice under section 22 (4) cannot be issued 
after a return has been made. I am unable to accept such a reading of section 
22 (4), otherwise quite general and unqualified as regards time, which leads to 
the result I h<^vc indicated and which can hardly serve any u^ul purpose in 
making an assessment. To give effect to the interpretation contended for on 
behalf of the assessees we have to insert some such words as “and who has not 
made the return' ' after the words “sub-section (2) It is one of the elemen- 
tary rules of construction of statutes that it should be so read as to avoid intro- 
ducing what the Legislature has not thought fit to introduce, and that a construc- 
tion which has that effect should be rejected. Section 23 (1) which follows it 
makes it <piite clear what the object of a notice under section 22 (4) is. On 
receipt of a return the Income-tax Officer may either accept it forthwith or 
may, if so advised, verify its correctness with reference to the accounts for which 
a requisition may be made under section 22 (4) at that or any other stage. 


There is likewise no reason to confine the scope of section 23 (4) to the. 
period before the commencement of an enquiry initiated by section 23 (2). It 
is conceded that the section itself does not warrant .such a restriction. It is 
tiuc on the other hand that ordinarily the requisition contemplated by section 
22 (4) will be made on receipt of the return so as to avoid an enquiry if possible. 
In majority of cases the Income-tax Officer will call for accounts on receipt 
of a return which is prima facie unsatisfactory and before an enquiry is decided 
on. But cases may occur in which after the commencement of such enquiry 
ii'xessity of examining the accounts may be felt. Cases are also conceivable 
\%here accounts are not expected to remove doubts altogether and yet ^cy 
cannot be dispensed with. In such cases the Income-tax Officer may consider 
it advisable to issue a notice under section 22 (4) calling for accounts^ and 
another under sfclion 23 (2), requiring the assessee to produce such eviaence 
as he desires to adduce in support of his return. It is to be observed that a 
notice under section 23 (2) is in the interests of the assessee and must be issued; 
v/hile one- under section 22 (4) may or may not be issued according as the 
Income-tax Officer may or may not deem it expedient having regard to the cir*> 
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ftumstances of the case, but if issued must be obeyed. The plain language of 
the sections enables one to arrive at the result indicated above. It is, however, 
pointed out that section 37 of the Income-tax Act empowers the Income-tax 
OfTiccr to direct the production of documents by any person, assessee or other- 
wise, in the manner laid down by the Code of Civil Procedure in relation to 
suits and proceedings before civil courts, and it is argued that after an enquiiy 
initialed by section 23 (2) has commenced, the production of accounts is to 
bo enforced not by e resort to a notice under section 22 (4) but by the exercise 
of the power conferred by section 37. It may be that the law has provided 
more than one mode of securing evidence, but because an alternative method 
of achieving a certain object is available it does not follow that another, if it 
is otherwise permissible, should be denied. There is a difference between (he 
p^o^^slon comaintd in section 22 (4) and that laid down in section 37. The 
iatt''r applies to assessees and others in a position to give evidence, while the 
former which is more drastic, is applicable only to assessees who are to be 
visited with certain consequences in case of failure to produce accounts. 


Reliance has been placed on a case decided by a Division Bench of the 
Iichcre High C^oui't, Khushi Ttnm Karam Chand v. Commi^mioner of Income- taXf 
Punjdb(l). Tt docs support the contention of the assessees in the case before us. 
The reasons given by the learned Judees for not giving effect to the plc^n 
kngv.age of section 22 f4) are thus stated by them:— “The words *ha\nng male 
a return’ and the order in which the defaults are enumerated in section 23 (4) 
indicate that a notice under section 22 (4) precedes the notice 

and enquiry under section 23. It is significant that sub-section (4) 
section 23 does not authorise a summary assessment in the case of a default 
under section 23 (3)“. .The learned Judges also observed that “It is 
true that the wording of section 22 (4) is somewhat wide, but it must be 
construed with reference to the context. It is aLso a well established xule of 
the interpretation oi fiscal enactments that, in case of doubt, an interpretation 
which is more favourable to the subject is to be preferr^.” 


• T^'spect to the learned Judges I am unable to agree with this 

view. The order in which certain provisions occur mav in some cases assist us 
in construing one of tho^ provisions. But where the arrangement is con- 
Mstent with a reading which ^ves effect to the entire language of that provision 
lU plain mining coMot be departed from only because a different location of 
such provisions would have made that meaning clearer. The reason why the 

sub-section (4) of section 22 an-l 
placed before the enquiry provided for by section 23 (2) is that ordinarily 

n.^ce under the former will precede the notice eontemplated by the lattiw 

Assuming for a moment that the Legislature intended to confer a power oii 

the Income-tax Officer to issue a notice non-compliance with which shonid 

af^c of section 23 (4), whether such notice is issued hefor' or 

af *r the commencement of the enquiry, where is the provision to be inserted? 
If It be placed between sub-sections (2) and (31 of « 5 eotion 9 <i - ^ 

that ^ch notice can be ie^ed after ki commiLmenT" en^f 

38 .(4L flJfipbeyed mU entaU the censequeneeg mentioned in pection 
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The words “having made a return'’' occurring in section 23 (4), foimdcd 
on in the ruling referred to, do not, in my opinion, support the conclusion 
arrived at in that case. These words may possibly make it arguable that iinlice 
under section 22 (4) can be issued only where a return has not been made, an 
argument which 1 have already disposed of. The learned Judges who decided 
tlml case do not seem to be inclined to accept it, and on the contrary are of 
opinion that section 22 (4) “is apparently intended to help the Income-tax 
Officer in deciding whether he will accept the return or proceed to make any 
envtuiry.” It seems to me that the words “having made a return” in octiou 
23 -4) have Loen used because section 23 (2) to which they relate presupposes 
that a return has been made. In cases to which section 22 (1) and (2) 
apT»'y, return is cut of question; while in cases to which section 22 (4) applies, 
return may or may not have been made. The object of introducing these words 
in Vi'lation to section 23 (2) is to indicate what is certain to have happened, 
unlike the preceding two cases in which a return might or might not have boon 
made. Tliey cannot be so read as to imply that in the first two cases return 
could not have been made. I have already pointed out one of the objections to 
such a consiniction, viz., that we in effect, insert some such words as “and who 
has not made the return” after sub-section (2) in section 22 (4) which is more 
vicious than troaling the words “having made the return” in section 23 (4) 
somewhat lightly. The view taken by the learned Judges of the Lahore High 
Court is diametrically opposed to what has been held by at least three High 
Courts: in Chandra Sen Joint v. Commis.fioner of Income-tax, U. in 

Harmukhrai Dulichand v. Commissioner of Income-tax, Bengal{2), and in Ram 
Khelwan Uyam Lai v. Commissioner of Income-tax, Behar and Orissa{Z). It 
has been distinctly ruled that notice under section 22 (4) may be issued at any 
lime before or aftei the comihencement of an enquiry contemplated by section 
23 (2), and that the words “having made a return” occurring in section 23 (4) 
do not signify anything which may affect the plain language of section 22 (4). 

For the i‘(*asons detailed above I answer the first question in the affir- 
mative. 

The sccohd question runs thus: — “(2) Was the notice under section 22 
(4) issued by the Income-tax Officer, Cawnpore, on February 22, 1928, invalid, 
because it included accounts and documents connected wdth the Calcutta shop?” 
That the Inrome-tax Officer of Cawnpore had jurisdiction to assess tax on the 
jucoine derived by the asscssees from the Calcutta branch of their- business is hot 
dis[)uted. and in view of the provisions of section 64 of the Income-tax Act 
such jurisdiction cannot be denied. This being so, it can scarcely be maintained 
Hint a notice is.sued tinder section 22 (4) calling upon the asscssees to produce or 
cause to be produced their accounts of the Calcutta branch is invalid. It was 
certainly open to the Income-tax Officer, Cawnpore, to require the Income-tax 
Dfftcer, Calcutta, to send the account books wliich appear to have been produced 
before him b^ Uic asscssees who were for some, reason of their own reluctant to 
iinvo such accoanls subjected to the scrutiny of the Income-tax Officer, Cawnpore. 
3')ie latter preferred to make the asscssees responsible for the production of 
these accounts and whether he was riglit or not in the exercise of his power to 
adopt the more drastic of the two courses open to him he cannot be said to 
/lave done whai }>c had no jurisdiction to do. It has been contended that tht> 
Income-tax Officer, Cawnpore, having called for a report from the Income-tax 
Officer, Cnlcutla, regarding the income of the a.s.sessecs accruing there, ho (the 
Income-tax Ofticcr, Ca^vnpore), ceased to have jurisdiction in regard to that 
matter. I cannot cecede to this contention. It is only a departmental arrange- 

A 

, _ • 

(1) 3 I. T. C. 17. (a) 8 I. T. C. 198. 

(;8) 8 I. T C. 225, 
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ment that one Income-tax Officer requires another to furnish information on 
matters supposed to be better known to him ; but in doing so he does not divest 
himself of the powers which the law has conferred on Ikim, so as to become fnnctvs 
officio. My auMver to the second question is in the negative. 

The opinion of the Commissioner on the third and fourth questions has 
not been challeneed by the learned Advocate for the assessees, and I think rightly. 
I ans^ver them in the negative. 


The fifth and sixth questions have been argued together and may bo so 
disposed of. They are as follows: — (5) Was the Income-tax Officer entitled, 
in the face of the statement of Pandit Sheo Nath Pnndev. the a<5‘Josseos’ mukhtar- 
'-am, dated ^Fareh 14, 1928, to hold that the notice under section 22 f4'). dated 
.February 22, 1923. had not been complied with? Wlien an as^iessce denies 
the existence of accounts or documents, may the Income-tax Officer presume 
the existence of such accounts or documents? Wlierc the Income-tax Officer 
has reason to bebVcc that certain accounts and documents arc ii\ ihe ])o.s.scs.sion 
or power of the assessee and calls upon him under section 22 (4) to produce 
them, but the assessee denies the existence of such documents, the Income-tax 
Officer can arrive at h*s own conclusion in vi(*w of the circumstances of the 
case, and if he j'crsists in his belief that such accounts and documc>if-? cxi^t and 
oiurht to have l>pcn produced,' he can proceed under section 23 <’4^ Tlie 
assessee has a remedy by challcn<ruig the findin? of the Income-tax Offher 
under section 27 of the Income-tax ^\ct which nvnvidcs that “Whore an assessee 
within one month from the service of a notice of demand satisfies the 

suWmW under 

tn .n ^ ^ -• reasonable opnortunitv 

0 comply, or was prevented by sufiicient cause from complying, with the terms of 

the 

section P ^ ,vitl, the nvnvisinns of 

see on 27 .:ivev.e!v to f. ^ Income-tax Officer nndcr 

rTa’r^inV;!;’';'’ 

his dcinai Vn , at X,ct necounts and doenments. to . indicate 

law as if stands I an^'cMhc S 

1 answer the fifth and sixth questions in tl-e affirmative. 

-s folIowr.i!r 7 rw®"l^‘ questions may he disposed of togetiier Tliev are 
business umiidietbr to^ com^ersi^^h jssessee’s principal place of 

accounts in ^spe ? of a brZi r>Todnec 

before treTeVe7l”oS ofTfntel^ “’',"‘1 

(8) Is the Income-tax Officer of the nrineinfil business? 

branch business? If not, is he bound to^efri-l^ ^ assessee is carrying on a 

for further enquiry and noVto a^cordin^ tn l -’'a 
m ansivering the second question Im^ a bea^P In t)^ I'cmavks 

referred to. As stated by me in that conne^^n ^ sliould be 

pore, which is the principal place ot\he busina^^nf Officer, Cawn- 

tion to assess the tax on their income from nil ^ ?ke axsefwees, had jurisdic- 

for a return of their income from^all sources inMn 
m tp dtrect the production of accounts theroot s 

ITC4-6 ^Mitvca 
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imposed on them by making a return of their income 'derived 
from a branch concern to the Income-tax Officer of the district where such branch 

The law gives to the assessee no choice in this matter. I answerX 
seventh question m the affirmative and the eighth in the negative. 

T. .11 question as it stands is too widely put. It runs thus:-(9) 

tinn the assessment rightly made under sec- 

TtW^fl'r language would include the question 

i Income-tax Officer was right in the exercise of his discr€ti<m to pro- 
ceed under section 23 (4) or under section 23 (3). But I think the leaded 
Commissioner making the reference meant no more than to obtain a ruling of 
this Court on the question whether under the circumstances of this case the 
Income-tax Offie^. Cawnpore, had .I'lirisdiction to make an assessment under 
sectron 23 (4). For the reasons which I have already stated in answering ques- 
tion No. 1. I would answer the nincth question in the affirmative. 

XT the COURT; As we are not agreed as to our answer on question 

a.TiTo"'' * !i. Sec. 66 (2) of the Income- 

ble the Chief Justice, for orders as to it being put 
before a Single Judge or a Bench of Judges, as he may think fit. We, however, 
want to mention that the question is of utmost importance to the Income-tax 
authorities and the pnblic who pay the tax, that, on the point, different High 
Courts have taken different views and that it might bo desirable to require a 

Bench of 3 Judges to hear the point and decide it, to avoid a further difference 
or opinion, and a second reference. 


^ The question No. 1 is as follows:— Has an Income-tax Officer jurisdiction 

to a notice tinder Sec. 22 (4) after the commencement of an enquiry under 
section 23 (3) T 


OPINION. 

a u ^TINDALL AND YOUNO, JJ. : — This is a reference under Sec. 98 

of the Code of Civil Procedure made by a Division Bench of this Court in a 
matt^ arising under the Income-tax Act of 1922. Notice was served on Lachhman 
Das Babu Ram a firm with their head-quarters at Catvnpore and branches in 
other places, under Sec. 22 (2) of the Income-tax Act to make a return of their 
income. After certain proceedings, which it is unnecessary to detail, a combined 
notice was sent to the firm on August 11th, 1927, in the form kno^vn as Form B, 
drafted apparently under the authority of the Board of Revenue but not incor- 
porated in any way in the Income-tax Act. This so-called combined notice 
purports to be a notice under Sec. 22 (4) and also under Sec. 23 (2) of the Act. 
The nature of the notices that can be issued under those two sections is clear on 
the face of the sections themselves and we need not detail it. After many post- 
ponements and the receipt of many reports and the examination of certain 
accounts, next on the 22nd of February, 1928, the Income-tax Officer felt that 
he had reason to ask for further particulars in regard to the purchase of a house, 
and issued what we are told was a notice under Sec. 23 (3) asking for particulars 
in regard to this house. In the statement of the case made by the Income-tax 
Commissioner this notice is referred to as having been one under Sec. 23 (2) but 
that is apparently a misprint, and this notice of February 22nd 1928, was pre- 
sumably a notice asking for evidence on ^‘specified points’^ in accordance with 
sub-section (3) of Sec. 23. On the same date, February 22nd he issued another 
notice under Sec. 22 (4) calling for certain Cawnpore head-quarters accounts. 
On the J4th of March 1928, one Sheonath was examined on oath and this appears 
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to be the only occasion on which any “evidence’' was heard. On the 30th of 
March, after certain reports had been received, the Income-tax Officer asked for 
further accounts. The representative of the firm asked for a further reference 
to the Calcutta branch, but this was refused as the day, March 30th, was the 
last day but one for the close of the financial year, and the Income-tax Officer 
proceeded to a summary assessment, purporting to act under Sec. 23 (4). Upon 
the assessee appealing to the Assistant Commissioner it was held that he ’had no 
nght of appeal owing to the fact that the assessment had been made and pro- 
perly made under Sec. 23 (4). The assessee thereupon required the Income-tax 
Commissioner to refer the case to this Court on certain points stated. A number 

of consideration before a Bench of this Court consisting 

Of Mr Justice Mwkerji and Mr. Justice Niamat Ullah. On one point the 
learned Judges have differed, and the matter has come up before the present 
Bench of three Judges on the reference. The point referred to us is stated by 
the l^med Judges as follows:— “Has an Income-tax Officer jurisdiction to issue 

23^3)!“ ^ of an inquiry under Sec. 

h difficulty in ascertaining the facts on the basis of 

which we are asked to decide this f n • uu ine oasis oi 

ment of the Income- ta CommiSoner “th J ^PP^^rs in the state- 

make a referenerto the Zn ”g7 Court^nT: folT 
(Ai^pendix E) (as propounded by IhemT (a, 

under section 22 (4) on I''ebruarv 22 J92S i ^ notice issued 

isaued after the ioLenee^r ^ 

notice on FXuatT2nT\927TaU 

iiave ready to cor^ilr Is retired to in ^2 (4) which wo 

ment at paragraph 20, point 9 It is referrp/t Commissioner’s state- 
clearl-y faiiedk ^mpi; S‘tL notice Sidl 

1927 calling for the production of tho^r. issued on August 11, 

the assessment under See. 23 (4) ” The As^is^rcZ**’- juatifies 

order, dated June 15th, 1928. which is nri^rf also said in his 

Commissioner’s statement of the ease-’^“anH Income- tax 

the Calcutta accounts for which a notice was issued* on ^ produce 

oireumstanees clearly reduce the These 

coMideration of the facts chronologically set kntTh/’' ^ 

judgment wid show that no inquik^def Sec ‘^„V°“®®P«®a®iit of this 
date of the 14th of March 1928, whw the eviHpn;./^r commenced untd the 

on oath. It is manifet ^ 

on the 11th of August 1927, nor that iasupH *^® Issued 

ruary 1928, was issued afte7 thp ^ 22nd of Feb- 

under See. 23 (3;. The question, l^erefore t“has W ‘ “/ “I""''*' 

not appear to us to arise on the facts of the caL We ^ ^ ‘i®®® 

tte Government Advocate who has repr^enteTtho^. ®“iP“‘. 

tad the advantage of the present ofthp Tne t**® Crown, has 

him m the case, and Mr.^Bajpai himself aftS*)!!*- assisting 
tax Officer, agrees that no inquiry under Sec 23 n t coMulted the Incomo- 
menced untd the 14th of March W28 Fvm ^avo cam- 

menced on the 22nd of Peruak 1928 l 1 ‘ >'ave com- 

under Sec. 23 (3) to produce Tviden®’® ^ r^ards '“a®-! 

purchase of a house, a point which wt hL^not^to Po>“t the 

-Goe under Sec. 22 (4) of the lltl^'oTlSr Wa? 
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We, therefore, direct that this case be returned to the Bench that referred 
it to us, with the expression of our opinion that the point referred to us does 
not on the facts of the case arise. 


FINAL JUDGMENT. 

MUKERJl, J.: — By an order of this Bench dated the 2nd of February, 
1929 we directed tliat the mattl*r in diiference between the Judges composing this 
Bench might be referred to a single Judge or a Bench of three Judges. I’he 
Hon ble the Chief Justice was pleased to appoint a Bench of three Judges. The 
mailer was considered by the learned Judges to whom the matter in difiereuce 
between us was referred. The learned Judges came to the conclusion that in the 
circumstances of the case, the question referred to, namely, the question No. 1 of 
the nine questions referred to the High Court by the Commissioner of Income-tax 
did not arise. This Bench thought that the learned Judges who expressed the 
opinion quoted above were not authorised under the provision of law under 
which the reference was made to say that the question did not arise. This 
Bench accordingly addressed the learned Cliicf Justice again proposing that the 
said question No. 1 might again be referred to other Judges. The learned Chief 
Justice thereupon called a meeting of the Judges of the Court and the majority 
of the Judges aecided that it was open to the three Judges, to whom the question 
had been referred, to say that the question did not at all arise and that such 
opinion would be binding on the division Bench which referred the question. 


The matter was again jilaced before us. We liave heard the counsel for 
the parties. Dr. Katju has argued that on the judgment delivered by the three 
learned Judges mentioned above the answer to the question No. 9 as recorded by 
us previously should be reconsidered. He has argued and in my opinion quite 
correctly that question No. 9 and question No. 1 arc not identical. The ques- 
tion No. 1 iS ‘Has an Income-tax Ufticer jurisdiction to issue a notice under 
iSec. 22 (4) after the commencement of- enquiry luider Sec. 28 The 

question No. 9 runs as follows: “In the circumstances of this case, was the 
assessment rightly made under ISec. 28 (4) ? 

Question No. 1 is a pure question of law and on this point my brother 
Niamat Ullah, J., and 1 are at a difference. Dr. Katju argues that in spite 
of this diiference, we ought to say in answer to question No. 9 that having regard 
to the facts of the present case the assessment was not rightly made under iSac. 
28 (4). 


Lit us examine tlie contention of Dr. Katju. He has pointed out that 
when the Income-tax Officer at Cawnpore started his enquiry, he asked for the 
account books from all the places of business from the assessces, namely, from 
Cawnpore, from Boiabay and from Calcutta. The Bombay and Cawnpore 
uccoLints were luodiiced but the Calcutta accounts were not produced before the 
Officer at Cawnpore. The IiU'ome-tax Officer at Cawnpore issued a notice on 
lltli August 1927 which was a combined notice under Sees. 28 (2) and 22 (4) 
of tiic Income-tax Act, to inoduce the Calcutta accounts on 15th August. To 
this order tlie asscssccs demurred and requested the Income-tax Officer at 
Cawnpore not to press liis order but to allow them to produce their accounts 
before tlie Ineoine-tux Officer at Calcutta. To this request the Officer at Cawn- 
pore acceded. Hu wrote to the Officer in Calcutta as follows (sec p. 9, Appen- 
dix A) ; “It is therefore the Calcutta shop account which is the most important. 

1 would I'tMiUcst you to examine these books again and obtain copies I 

would have taken ali this trouble on myself but the assessee is unwilling to show 
the Calcutta shop accounts to me. The case is important and requires your per- 
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sonal attention, I have fixed tl»e case i’or March the 6th, 1928, and shall be 
extremely obliijed to have your reply before that date.” 

This letter was written as late as on February 24th 1928, and evidently 
after some other correspondence had passed, Dr. Katju urges and in my opinion 
-rightly, that by agreeing to accept the report of the Income-tax Officer, Calcutta, 
provided the same was satisfactory, tlie Officer in Cawnpore, waived, so to 
say, the effect of his order dated the lltli August 1927. That order, argues 
Dr. Katju, could not be revived after seven months in Marcli 1928, and could not 
be made the basis of an order under yec. 23 (4) of the Income-tax Act, namely 
an assessment to tlic best of the judgment. 


It will be remembered that there were two notices issued against tlie 
assessees, both purporting to be combined notices under Secs. 22 (4) and 23 (3) ; 
one was dated the 11th August 1927, and the otixer was dated the 22nd February 
1928. It Avas on account of the failure to comply with both these notices, that 
the Ineome-tax Officer purported to act under Sec. 23 (4) of the Income-tax Act. 
When the assessees questioned the propriety of this assessment “to the best of 
judgment'’ they questioned the validity of the notice of 22nd February 1928: 
See point (a) at p. 3 of tiie statement of tlie case. The Icarued Commissioner 
is required by law to give his own opinion on the points referred to the High 
Court for its opinion, lii answering tlie question No. 9 (see p. 8 of the state- 
ment of the case) the learned Commissioner did not rely on the notice issued on 
22nd February 1928, but relied on the notice of lltii August 1927 only. For tliis 
reason the Bench consisting of three learned Judges of this Court expressed the 
opinion that the notice of 22iid February 1928 might very well be ignored The 
1 considered the circumstances under Avhich the notice of 

• issued and came to the conclusion that it had been 

i^ued before any enquiry was started. From this finding of fact it followed that' 
to question oi law on which there was a difference of opinion between myself 

brother did not arise. Dr. Katju has argued that if we^are 
by the opinion of those three learned Judges, as the majority of the 

“ ““ Knglish Meeting, we must ignore tL notice 
of 2<!nd February 1928, as being a document of no relevancy in the case. 

'’r'" Ought to be accepted and for tlv, 

2“ebSv 192rsho^ld‘h "’“y "°‘ioe of 

operative.TLralt^ 

notice dated“to 22nd^i’toilly \s 28 ‘''- ■ 

was perfectly willlnrt„^:;l;^,,t‘lVpt"^ tt~ 

not his intention to enforce either the nolice nfiiih a 

February 1928. August 1927, or that of 22nd 


.u .,u. ™ «*'i« « d™ 

been waived so to say, and it woi Id be the combined notices had 

Incomeytax Officer to tumround and Lv w T 

opportunity to produce the books tL^their fa the assessees u frosJi 

J.roduee accounts subjected Zm to the S bavinr‘'’f f 

assessment made against them. ^ onaiij of having a best judgment 

be in the negative. ^ ^ 'Oi' ‘iuestiou No. 9 should 
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1 m«y point out that this answer entirely makes it unnecessary to return 
any answer to question No. 1 and as already stated in the opinion of the Pnii 
Bench, the question No. 1 does not arise. ^ 


I would therefore direct that, in substitution of my answer to question 
No. 9 as recorded on 22nd Februar>* 1928, the detailed answer which is also in 
the negative recorded above be returned to the Commissioner of Income-tax. 

I note that Mr. Bajpai the learned Government Advocate has argued in 
Court for 4^2 days and that he is entitled to a fee of Rs. 1,100. He should get 
this fee from the Government. As regards the costs of this reference, I would 
direct that the Government should pay the costs of the assessees. 


NIAilAT ULLAH, J. In my order of 22nd February 1929, I answered 
the question No. 9 in the affirmative, because, in my view, disregard of a notice 
under section 23 (2J of the Income-tax Act entitles the Income-tax Officer to 
proceed under section 23 (4) and if he does so, the assessee has no right of appeal. 
Whether the Income-tax Officer could do so under the circumstances of the 
present case depended on the effect of two notices issued by him (l) on the lltli 

hph^ f tf' ^'ebruaiy 1928. It had been contended on 

behalf of the a^essees that the ffrst notice had been waived. I did not deal with 

ti^ ardent, bemuse if it be accepted with regard to the first, the second notice, 
which m m\ opinion cannot be said to have been waived as the result of a letter 

I have 

Wn ^ learned coUeague on this part of the case, had the question 

f fliscu^on; but the View taken by the FuU Bench, as regwds the 
1 of tf'o responsibility of dealing with it. The FuU 

their own construction on the statement of facta submitted by 

^^ndF^rn^ ^ ‘o the effect of the notice dated the 

«nd h ebruary 1928, is not to be considered. They observed after considerim? 

appear, however, that we have to com 
sider the effect of the notice on February 22, 1928 at aU'’. As regards the first 

notice, they ruled that it was issued before the commeneem;nTtf 

which case, accorjng to the view both of my brother Mxikerji, J.. and myself 

he^R oth™^ juris^ction to proceed under section 23 (4), unless 

the F^ Sh 0“ receipt of the finding of 

the w .f ^ consideration of the question ^at 

The second notice (of 

of the Ignored, as we must ignore in view of the ruliig 

“Jft now consider the effect of the former. I have had the 
®t ***0 Judgment of my learned eoUeague, and find myself in 

“t circumstances of the case stated 

by him, it was waived with the result that it loses its legal effect altogether. 

In accordance with the views expressed by the Full Bench and for the 

reasons stated above, I have to answer question No. 9 in the negative, which I 
accordingly do. 


BY THE COURT: — Let the following answers to the questions put by 
the Commissioner of Income-tax be returned as the answers of the Court. Along 
^ answers Will be sent copies of all the judgments of the Judges forming 
f Judges forming the Bench to which the question No. 1 was 

an^er. Question No. I. In the view expressed by the Bench 
of three Judges this que^ion does not arise. 
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With reference to the costs we declare that the Government Advocate 
having worked for more than 4 days is entitled to a fee of Rs. 1,100. As the 
assessee has substantially succeeded in the reference, we direct that he shall get 
his costs from the opposite party. 


(319) IN THE HIGH COURT OF JUDICATURE AT RANGOON. 
Before Sir Benjamin JJeald, Kt., Chief Jxistice and Mr. Justice Maung Ba. 

(16th July, 1929). 

P. K. N. P. R. Chettyar Firm . . Assessccs.* 

V. 

The Commissioner of Income-tax, Burma. 


Indian Income-tax Act (X/ of 1922), Sees. 23 (4) 27, 33 and 66 (2) and 
{6)-^Assemaint to the best of judgment^Scope and limits of Income-tax Offi- 
cer s powers-^Arbitrary assessment, —Bevision under Sec. B^Sufficiencu of 
cause under Sec. 21— If a question of law for reference. 

A of sufficiency of cause under section 27 of the Income-tax 

An assessment under Sec 2 ^ (a.\ -l 
reason and justice, not accordina to ^ occording to rules of 

humour and the assessment must not he arbitrarT^^’ according to law and not 
and reguUr, arbitrary, vague and fanciful hut legal 

materials a/eWa?s tte iZltiel available 

humour cannot be regarded as anZsesJinerj^Zl^e I <’'• 

the Income-tax Officer under section 23 (A\l ^ ^ discretion 

“• raxf;." 
Stf Sr”~ »' >“•. « ■••S .S is z ".sr S 


• A. I. R., (1980) Rang. 88. 
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JUDGIVIENT. 

Applicants, who are the P. K. N. P. R. Chettyar firm, returned an income 
of R.s. 34,000 for assessment of income-tax for the year 1927-23, but in their 
return they did not srive all the details required by section 22 (21 Income-tax 
Act, their agent alleging that he was not in a position to give such details. They 
were given notice under section 22 (4) to produce their accounts and they pro- 
duced what they alleged to be the complete set of their account books. They 
did not produce what are known as “Baki” books and their agent swore that 
they did not keep .such hooks. Tlie Income-tax Officer came to the conclusion 
that they did keep such books, and on the footing of their default in respect of 
their return \mder section 22 (2) and also in respect of their ae<*ount books lU'der 
section 22 (4) proceeded to make an as.sessment under section 23 (4) and assessed 
applicants on an income of Rs. 1,25,000. 

Apnliea7its filed an annlication under section 27, asking that the assess- 
ment should he cnrtr'olled and that a fr'^'^h assessment should be made. They 
said that their failure to <r5ve the reouired details in their return under section 
22 ( 2 ) w.as due to the fart that that return had to be made at a time when in the 
usual eourse of their business their aeeouuts for the year 1926-27 had not been 
closed, that thev followed Ihe usual praetioe of Ohntfvar Firms in such eases by 
produeing all their honks before the Income-tax Officer, and that in fact they 
did not keep *‘Bnlci’ hooks. They elaimed that in the eireum.stances they had 
not made any default undrr seetion 22 ( 2 ) or seetion 23 (2) or section 22 
and the assessment made by the Tneome-tax Offieer under .section 23 (4’) should 
be eanoelled and a fresh a.ssessmont should be made under the proyisions of 
.section 23. The Income-tax Officer said that, whatever the praeticc of appel- 
lants’ business mi^ht be, thev eould not evade the obligation of filing a statement 
.showing details of the reeeints and expenditure on wlueb thev based their return 
under seetion 22 f21 and that he was still re^ivineed that they did in fact main- 
tain *‘B?>ld” books. He, therefore, rejected their application under section 27. 

Anplicants appealed to the Assistant Oommissioner under section 30 (1) 
against the Tnconio-tax Officer’s refn.sal to make a fresh assessment under section 
27 alleging tliat they had produced all their books and that in the circumstances 
of the ca.se their failure to file a statement of receipts and expenditure for 
1926-27, did not amount to default under seetion 22 (2) of the Act. They said 
that the Income-tax Offieer had disregarded the facts that they had produced all 
their books and that in tlio two previous years they had been assessed on an 
income of Rs. 50.000 or Rs. 60.000. that the.se facts sShould be taken into consi- 
deration, that the as.se.s.smont should have been based on their books \vhich 
in fact showed their actual income for 1926-27 and that the Income-tax Officer’s 
action in assessing them on an income of Rs. 1,25,000 was entirely arbitrary. 

The Assistant Commissioner found that applicants did not in fact keep 
“Baki” books and that they had actually produced all their account boolcs, but 
lie said that they were in default in that they had failed to file a statement of 
tlieir receipts and expenditure for 1926-27 and that, therefore, the Income-tax 
Officer was entitled to make an as.sessment to the best of his judgment under 
seetion 23 (4) and was justified in refusing to cancel the assessment under sec- 
tion 27. Applicants tlien applied t.o the Commissioner to refer certain questions 
t*") his Court under section 66 (2) and they also asked him to review the order 
of the Assistant Commissioner under section 33. The Commissioner agreed with 
the Income-tax Officer and the Assistant Commissioner that applicants had not 
in fact complied with the provisions of section 22 (2) and be said that by reason 
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^ i.* ^ Tow arnQP to thc T)Owcr of th© Tnconio-vux Officer 

tf make“4’^S ™dor the provisions of secHon 23 (2) He said fiu-thor 
Wause no wpeal lies against such an assessment the only questions which 
were before the Assistant Commissioner on an application under section 27 w-^ro 
rhe aSions mentioned in that section, namely, whether the applicants were 
prevented by sufficient cause from complying with thc terms of those notmes, and 
that so far^as the Assistant Commissioner was concerned, the question 
or not thc Income-tax Officer had in fact used his best judgment or had made 
thc assessment arbitrarily did not arise. Ho, thoreforo. refused either to make 
a reference to this Court or to review thc Assistant Commissioner s order. Appli- 
cants now ask us to direct the Commissioner to refer thc case to this Court under 
the provisions of section 66 (3). 


The scheme of the Act is apparently that if in fact an assessce fails to 
make a return in thc terms of the form prescribed under section 22 clause (2), 
or if he fails to produce such accounts or documents as thc Income-tax Officer 
may require under section 22 (4), or if he fails to produce evidence under sec- 
tion 23 (2), then unless he can show that ho was prevented by sufficient cause 
from making the return or that he did not receive the notices under section 
22 (4) or section 23 (2) or that he had not a reasonable opportunity to comply 
or was prevented by sufficient cause from complying with those notices, he 
is liable to be assessed under section 23 (4) ‘Ho thc besf of thc Income-tax Offi- 
cer’s j'udgment”, that there shall be no appeal against such an assessment and 
that the only remedy against an arbitrary assessment, that is, against what is 
in effect a fine of unlimited amount, shall be tltc discretion of thc Commissioner 
to review the assessment under section 33. 


But when section 23 (4) says that the Income-tax Officer “shall make the 
assessment to thc best of his judgment” it means that he must make it “accord- 
ing to the rules of reason and justice not according to Tirivatc opinion, accord- 
ing to law and not humour,” and that the assessment is to be “not arbitrary, 
vague and fanciful, but legal and regular”. In cases where the assessee has 
admittedly filed complete accounts and there is no suggestion that these accounts 
tfre false or fraudulent and where there arc available the actual assessments 
for previous years, which may be presumed to have been regularly and properly 
made, an assessment which should have been made, “to the best of the Income- 
tax Officer’s judgment” but which does not even purport to be based on the 
materials which were admittedly available or on any materials at all beyond 
the Income-tax Officer’s mere vv^him or humour, can hardly he regarded as an 
ass^mont m respect of which thc discretion given to thc Income-tax Officer bv 
section 23 (4) has been properly exercised, and is in our opinion an assessment 

m respect of which the Commissioner ought to have exercised the discretion 
given to him by section 33. 


Commissioner has failed in his dntv under 
Rpction 33 not give us jurisdiction to require the ease to bo referred under 

sub-seetion relates baS to 
nr sub-scction (2) dcals only with orders made under section 31 

or section 32 and not ivith orders made under section 33 Whn+ mn 4 . 
decide is whether or not a question of law aHses ou ^of t^^^^ 
sioner’s order under section 31 that order hoinrr ^ Assistant Commis- 

appcal against an order under sectln 2? ^ 

Section 27 says that if the assessce “satisfies” thc Income-tax Offinnr 
he WM prevented by sufficient cause from making thc return reonirod ^ 
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words ‘'satisfies” and “prevented from sufficient cause”, are similarly used in 
rule 9, Order 9, Sch. 1, to the Civil Procedure Code, and in section 5, Limitation 
Act, the corresponding words in rule 19 of Order 41, being “it is proved” and 
“prevented by a sufficient cause”. All these provisions of law have been inter- 
preted as importing a discretion, and since the words “satisfies the court” simply 
mean “proves”, it would appear that the discretion lies in the power to determine 
whether or not the cause shown is “sufficient”. The question of sufficiency of 
cause seems thus to have been regarded differently from the question of suffi- 
ciency of evidence, since it has always been held that the determination of suffi- 
ciency of cause involves the question whether the judicial discretion has been 
exercised in a sound and reasonable manner or has been exercised capriciously, 
arbitrarily or in a judicially unsound manner so as to involve a question of law! 
The Income-tax Officer undoubtedly had such a discretion under section 27 and 
the Assistant Commissioner had a similar discretion in an appeal from an order 
under that section. 

We hold, therefore, that a question of law, namely, whether or not the 
discretion given by section 27 was properly exercised arises out of the Assistant 
Commissioner’s order under section 31, and, therefore, under section 66 (3) we 
require the Commissioner to state the case and to refer it to this Court. The 
costs in respect of this application will abide the final order for costs wnich will 
be made on the reference. 


C320) IN TEE HIGH COURT OP JUDICATURE AT PATNA. 

Before Mr. Justice Fazl AH, and Mr. Justice Ckatterji 

(19th July, 1929). 

Firm of Mohan Lai Hardeo Das . . . . Asscwee? 

vs. 

The Commissioner of Income-tax, Bihar and Orissa 

Indian Income-tax Act {XI of 1922) Secs. 22 (4), 23 (2), 30 and 66 (2) 
and {^) — Limitation for ref erence applications — Starting point — Exclusion of 
time in obtaining copy — “Possinff of the order’’, meaning of — Notice to produce 
evidence — Assessment under Sec. 23 (4) on non-compliance — Appeal against 
assessment — Amendment of demand notice, if invalidates appeal. 

The expression ‘^passing of the order” in Sec. 66 (2) of the Income-tax Act 
cannot be \nierpreted as the communication of the order to the party am,d time 
runs from the date of recording of the order under Secs. 31 or 32 of the Act. 

In computing the period prescribed by Sec. 66 (2) and (3) of the Act, on 
general principles and in view of Sec. 29 of the Limitation Act, an assesses is en- 
titled to deduct ISie time spent in obtaining a copy of the order with which he is 
dissatisfied. 

Where the assessees catted upon under Secs. 22 (4) and 23 (2) to produce 
their account books and any evidence in support of their return neither appeared 
nor produced the accounts or any evidence but requested the Income-tax Officer 
to assess on the materials already before the Officer, 

HELD, that an assessment under Sec. 23 (4) was properly made. 

Non-production of any evidence in support of the 
notice under Sec. 23 (2) would amount to failure to comply with all the terms of 

the notice within the meaning of Sec. 23 (4) of the Act. 
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OBITEB. An appeal under Sec. 30 of the Act is against the assessment and 
not against the demand notice and the Assistant Commissioner would have no 
power to threw out an appeal merely because the demand notice was subsequently 
amended by the Income-tax Officer. 

Application [Miscellaneous Judicial Case No. 56 of 1929]. under Sec. 66 (3) 
of the Indian Income-tax Act (XI of 1922) for an order to direct the the Commis- 
sioner of Income-tax, Bihar and Orissa, to state a case for the opinion of the 
High Court. 

Jlason Jan and Ahmed Reza, for the assessees. 

Agarwala, for the Crown. 


JUDGMENT. 

FjiZL ALI, J. : — This is an application asking us under section 66 clause 3 
of tJie Jncoim-tax Act to call upon the Income-tax Commissioner to draw up a 
statement oi iJie case and refer it with his own opinion to this Court. 

4 

The petition is on behalf of a firm carrying on business in the districts 
of Moughyr, Darbhanga and Calcutta. The firm was called upon to submit a 
return in respect of its income for the years 1923 and 1924 and to file account 
books. The Income-tax Officer of Calcutta found that the business in Calcutta 
Had sufiored a Joss of Rs. 14,725 while the Income-tax Officers of Darbnauo 
and iloiigh^T found that the firm had made a prgfit of Rs. 8,500 and 8 000 r^- 
pectively in those districts. The Income-tax Officers of Calcutta and Darbhanga 
also reported the result of their examination of the accounts produced by the 
pelitmuers to the Income-tax Officer of Monghyr. The Income-tax Officer of 
Monghyr liicn proceeded to assess the petitioner upon a total income of Rs. 22 000 
On the 2Jih done 1924 the Assistant Commissioner canceUed the Cessment and 
dirocu-cl a rmh a^ea^ent. Between this date and now the e^”ad to 

T Income-tax Commissioner, “a long and muddled historv” 

a--" 

^ 1928 under section 22 clause 4 and Lction 2 ^ ^ 

boolts of accoimt referred to in the order o/tiiTr ^ ® ^ calling for the 

February 1928. On that date a netition Commi^oner and fixing 8th 

the Income-tax Officer in which it wL staM tharth!^ registered post by 

d^royod and the assessee could not produce them It hodk& had been 

the ease of the petitioners as put forward before us is 

to Mar^var wnere they were eveutuaUy de^roved^v 

toen postponed till the 27th February 1928 on^jM^ was 

to produce any other evidence it ^ose to TODDort iff \\ ^ 

^ Petition was reTdveT to 

February 1928 m which the petitioner stated that ^ tli© office on the 28th 
dence to rely on than toe findto" ^^rth^r ev^ 

places wlueh were already before the all the three 
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was p',‘JKiing, liio lacoiiu'-tux Uffiei.T fiiuling {hat tii-.- demand notice was not 
yiiite je^Uiur cancelled it under section do and issued a fresli demand notice 
showing that liie assessment had been made under section 23 clause 4. Some- 
time later tijc Assistant (. ojnmissioner ot Jneome-tax heard tlic appeal which was 
disposed of by an order dated ti.c otii July 1928. The latter part ofjhe order 
passed by Uie Assistant Commissioner of Income-tax siiows lliat he rejecteef the 
appeal nianiiy on tlie ground that iiie notice of demand wliicii had been origin- 
ally issuevl bj' liie Income-tax CIlieer liaving been cancclleel and rectified under 
section 35 and there being no ai*peai against the “rectified notice*’ \\Tiich was 
issued after tile appeal before liim had been filed, tlie appeal was not maintain- 
able. It apijoars that an intimation of the order pa.ssed by the Assistant Com- 
missioner was S(.nt by jiost to the jietitiMiers on die Ttli July 1928 and it reached 
them sometime after the 8tii July 1928. The petitioners tliercdpon sent a peti- 
tion to the Commissioner of Income-tax asking liim to refer certain questions 
of law to the High Coiui along witli a statement of the case as well as his 
opinion tlieivoii. This application was disposed of by the Commissioner of 
Income-lax on the 20th !)<•. esaiier 1928, one ol die grounds being that the applU 
cation was out of lime. The jietitJouers tiieieupon filed this petition before this 
•Court on the 24th June 1929. 

Kow, ti c learned Counsel who appears for the Income-tax Department 
raises certain prelimitiary objections and asks us to hold that this petition is 
not maiutaiiiable. liis first conteniion is tiiat the aiiplication was not thrown 
out by the Con.missioiier of Income-tax on the ground that no qiu'stion of law 
irose but. on the ground that the application was ont of time and this being 
so, the requirements of section lib clause 3 are not fulfilled in this case and 
this C’ouri is not competent to proceed under section 66> clause 3. The simple 
reply to this point, however, is that tlie Commissioner has elaborately dealt with 
the points of Jaw raised by the petitioners in their application before him and 
the order tiassed by Jdm makes it absolutely clear that he has refused to 
state the ease not only on tJic ground that die application before him was out 
of time, but also on the ground that no question of law arose in the case. 

Till? i.ixl point raised by the learned Couiisel for the Income-tax 
Departin' lit was that ilie apiiliealions lK-l‘ore the C’ommi.ssioner of Income-tax 
as wed as before this Court are oiil of time. It will be necessary here to refer 
to a few dates in order to api»reeiate the point raised by the learned Counsel. 
As 1 have already stated the Assistant Conimi.ssioner of Income-tax, rejected the 
pctiliom )-‘s appeal on the btli July 1928. It aiipears that no date was fixed for 
passing tlie order and the order was passed in the alxsence of the petitionci’S. 
The Older, however, W’as eomnmiiicated to tlie petitioners by means of a post- 
card dated die Tih July 192S and it is stated by die petitioners in the affidavit 
before us tiiat the po.steard reached them simetime after the 8tli July. The 
applioaiion of the pelitioiiers under section 66 clause “2 was posted at Dar- 
lilianga on die 4th August 1928 and it was received in the Commissioner’s 
office on Die Mh August 1928. At first sight therefore it would appear that 
the application before the Commissioner was out of time by about 3 days 
because sediou 66 clause 2 requires that the application under that section 
should !»c made witiiiu one month of the ])assing of an order under section 31 
or section 32. Similarly the application to this Court wliich should have been 
filed within six months from tlie roeeijit of the notice of the order of the Com- 
missioner seems to have been filed a few days later. 

Noiv, it is contended by tlie iietitioncrs that their application before the 
Assistant CoMinissioner was not out of time on two grounds. said iii 

the first i>lace dial the time is to be computed not from the date^ of the 
but from the date on whieli the order was communicated to the petitioners. The 
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second coiitciiliou is that the petitioners are entitled to claim that the time 
I’cquired for obtaining the copy of the order of tiie Assistant Commissioner of 
Income-tax should he excluded in computing the period of limitation. The last 
ground is also urged to show that the application before this Court was also in 
time. 

As regards the til’s! couteiilion our attention is drawn to the fact that 
the Assistant Commissioner fixed no time for ))assing tiie order and the order 
was passed in thef ab.sence of the petit-ioners it is said that it is only just 
tliat in these circumstances ilie period of limitation should be computed not 
from the dale on wliiclx the order purports to have been recorded but from the 
date when the order was communieated to tlie petitioners, namely, the date 
on which the postcard was received. It is also pointed out tliat according to 
the prevailing practice, the Office, of the Income-tax department does not insist 
on the presouce of the party on the date on which the order is to be passed, 
and as no date is fixed for the passing oi the order, the order is always com- 
municated 1u the parly by post. Tliis being so, it is urged that if the period 
of limitation is not eomimted from. the date otHlie communication of the order, 
it may mean great liartlship to tlie party in certain cases because it is possible 
tliat tlie parly may not hiiow anj thiiig' about the order until the period of 
limitation has expired. Now if the learned Advocate for the petitioners means 
to i)oiiit out to us what should he the law, we would say that his argument 
deserie.s seiious consideration, in the present case, however, our concern is 
not to lay down what sliould be tlic law; but to interpret the law as it stands. 
Ill domg so 1 iiavc to say that I do not find anything in the language of the 
section to enable me to hold that the expression paging of the order” 
should bo iiilerpreted as the communication of the order to the party. On the 
other hand, it is noticeable that wJiilo under clause 2 of'section 66, time is to 
run from 1 ho passing of the order, it’ is to be computed under clause 3 from 
the date on which the assesse>e is served with notice. Whether tliis distinction 
was deliberately made or whether at the time clause 3 was being amended 
he language used m clause 2 was not noticed, is difficult to say but it is clear 

It;;,";}’'"" “ 

Act a. d i t I’^vision in tl.e Ineomo-tax 


require the asses.sees to be present on th.. not 

it is only fair that the orders should be coMu^'OtedTo 

ble after they have been passed. them as soon as possi- 

appears to m'to'be' muk^oic substantiaf au(f7h Petitioners 

decisions to support them on thf pifnti^'e 

Wlicre it has been held thjit an ussessce who .1 
mado to tlie Uigh Court under section 66 etansr^ of tl.A ’"'T t-efereneo 
question of law arising out of an order na^cd imH!, Ittfumo-tax Act on a 

j y, I. A??, Si' 
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the time t alien by the Office to furnish such copy must be excluded in comnut 
TM ol one month allowed to the assessee to apply for the refereLe 

The other decision was given by the Laiiore iHigh Court in the case of 
M^hcnnviad Uayat Ilaji v. The Commissioner of Income-tax, Punjahil) 
In that case the question arose as to whether the days spent in obtainiiiL/the 
copy \\cie 01 were not to be excluded m computing the period of limitation ^ed 
for presenting an application to the High Court under section 66 clause 3 
after the appbcation under section 66 clause 2 had been rejected by the Com: 
imssioner o± income-tax and it was held that in view of section 29 of the 
Limitation Act, the period should be excluded. 


^ Now section 29 of the Limitation Act as amended by Act X of 1922 pro 
viQcs as follows:— Where any special or local law prescribes for any suit 
appeal or api-ncation a period of limitation different from the period prescribed 
therefor by the first schedule, the provisions of section 3 shall apply as if 
such perioQ N>ere prescribed therefor in that schedule, and for the purpose 
of detormining any period of limitation prescribed for any suit, appeal or 
application by any special or local law (a) the provisions contained in section 4 
sections 9 to lb and section 22 shall apply only in so far as and to the extent 
to which ih(*y are not expressly excluded by such special or local law and 
(b; the remaining provisions of this Act shall not apply. ’ 


One of the sections referred to here is section 12 of the Limitation Act 
wliich provides that in computing the period of limitation prescribed for an 
appeal, an application for leave to appeal and an application for a review of 
judgment, the day on which the judgment complained of was pronounced and 
tf e time requisite for obtaining a copy of the decree, sentence or order appealed 
from or sought to be reviewed shall be excluded. 


Now, reading the sections together there seems at the first sight to arise 
a difficulty which W'as unfortunately not noticed by either party in the course 
of the argument before us. Section 12 apparently provides that the time for 
obtaining copies is to be excluded only in case of an appeal, an application for 
leave to appeal and an application for review of judgment. The question thus 
arises whether an application under section 66 clause 2 made to the Commis- 
sioner of Income-tax or an application under section 66 clause 3 made to this 
Court will be covered by the provisions of section 12 of the Limitation Act 
In my opinion, however, section 29 should be liberally construed and when we 
turn to that section it appears that it provides for the application of section 12 
of the Limitation Act “for the purpose of determining any period of limita- 
iioii prescribed for any suit, appeal or application hy any special or local law*\ 
Thus it will not, I think, be straining the law to hold that the main principle 
laid down in section 12, namely, that the period for obtaining copies shall be 
excluded in computing the period of limitation in certain cases has been made 
applicable by section 29 in the case of a suit, appeal or an application under 
ihe special law for which a period of limitation has been prescribed and this 
will cover an application under section 66 (2) and (3) of the Limitation Act. 
In my judgment, technicalities apart, this will be the only reasonable w'ay of 
giving effect to the intention of the Legislature. This is the* view which seems to 
have been taken by the Lahore High Court in the case to which I have referred 
just, now and which was a case in which the question of limitation arose in 
connection with an application made to the High Court under section 66 
clause 3. This is also substantially the view of the Rangoon High Court and 
it finds no little support from the line of reasoning which was adopted in many 
cases which were decided before the'passing of Act X of 1922. In those days 
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Ihore was nothing in section 29 of the Limitation Act or anywhere else to make 
ae general provisions of the Limitation Act as found in sections 4, 9 to 18 and 
22 applicable to any of the special laws or enactments. It was, however held 
in a number of cases that these general provisions would apply to a special 
enactment where that Act is not a complete Code in itself. 

To mention only one of the cases in which this view was propounded I 
may refer to the ,ease of Dropadi v. Hira Lai (1) which was 
decided by a Full Bench of the Allahabad High Court. The follow- 
passage which occurs in the judgment of that ease may be instructive-— 
The question is one of eonsiderable difficulty and it must be admitted that'at 
fet sight It IS straining the words to hold that the application of the general 
provisions of the Limitation Act to periods of limitation proscribed by other 
Acts docs not affect or alter those periods. In one sense it certainly does 
-But tlie construction accepted by Stratchey, C. J., Benerji, J., and Muthuswami 

from the history of this piece of legis 

lation, we ^id it difficult to believe that when the legislature introduced as it 
'^hVhlhfvthf' right of appeal and prescribing periods within 

that the Legislature intended to ^i ve reasonable to suppose 

fhrr^21s7i 

lus bare decision. It is manifestlv imoZiW “^sessee at the same time as 

mind whether a point of law arfses S he h "P 

■before him. The mftre statement that hi^ ^ne proper fttaterials to do so 
w not snfficieut. It has often Wn Ltd tw <iismissed 

m favour of the subject. In my Let iUs mtet ■ construed 

t'on that any rights of apneal cnnt^^L • ^ important in this eonnee- 

^rued as to thefr «aet mTntra?to'i'';hcrr ^rietircon- 

m the office of the busy Commissionpr a glut of work 

right to appeal at all. Such a Ttate deprive an assessee of his 

tention of the statute and ii, affairs would not be carrvino- nnt 

of the ^sesseo hS/et d WetlSrh''^ ' thStf nTe ^^t' 

Sd tf aC condm of thll^^^^ the ^atutory period 

ta-^en 

si? Si? f *3^ “ 3 

01 84 All. 49s: the assessee is entitled 


01 84 All. 496. 
(8) 2 LT.C. 225. 


(2) 8 I.T.C. 10. 
(♦) 2 I. T. C. X99. 
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to' lijave the benefit of the time which was spent in obtaining a copy of the 
order witli which he is dissatisfied. As it is conceded that if such time be exclud- 
ed tlic application of the petitioners both before this Court as well as before the 
Commissioner of Income-tax would be well within time, so in my opinion the 
preliminary objection raised by the learned Counsel for the Income-tax Depart- 
ment fails so far as it is based on the question of limitation. 

There is, however, nnotlier point which seems to stand very much in the 
way of the iielitioners. As I have already stated the petitioners were asked by 
the Income-tax Officer to ])roducc their books of account but they did not pro- 
duce them. They were given another opportunity to ])roduce any such .further 
evidence as they ehose on the 27tli July 1928, but they neither appeared before 
the Income-lnx Officer on the date fixed, nor did they produce any evidence on 
that date. It is said tliat one of their applications did reach the Income-tax 
Officer on the Loth and it being stated there that they would rely upon the findings 
of the Income-tax Officers of Calcutta and Darbhanga, it is contended that this 
would be suiTicient compliance witli the notices under section 22 clause 4 and 
un«ler section 23 clause 2 and no ’ assessment can therefore bo 
made under section 23 clause 4. I find, however, that both the 
Assistant Commissioner of Income-tax and the Commissioner of Income-tax have 
held that the petitioners did not comidy with the notices under the sections re- 
ferred to above and that their case came directly under section 23 clause 4. 

Now, I have carefully considered the matter and it appears to me that it 
is not i)ossil)Ic for me to say that this view is incorrect. The petitioners were 
requested by the Income-tax Officer to produce evidence, but they simply turned 
round and said “we have no evidence to produce and so we want you to decide the 
case on the materials which arc before you”. They did not file any affidavit in 
support of tiieir statement, nor did they make any serious attempt to convince 
the Income-tax Officer that they had no evidence in their possession. In these 
circumstances there cannot be any doubt that in substance there was no com- 
pliance with the notice.s under section 22 clause 4 and under section 23 clause 2. 
There also ari.scs here a technical point in favour of the Crown. Section 23 
clause 4 says that an asse.'«ismcnt will be made by Income-tax Officer under sec- 
tion 23 (4) if all the terms of the notice under the provisions referred to in that 
section are net complied with. In this case one of the terms of the notice was 
that the a«^sr*s&ces should i)roduce any such evidence as they might chojsc to 
produce on the 7th July. No such evidence was however produced by them on 
that particular date and therefore all the terms of the notice were not com- 
plied with. Thus it would perhaps be open to the Income-tax Department to 
take the view that the case came under section 23 clau.se 4 although the Income- 
tax Departimnt neither should, nor I bebeve, do as a rule take tlK'ir stand on 
such a technical ground, in those cases where there is a substantial compliance 
with its requisition. I am therefore not in a position to say that the decision 
of the Income-tax Officer tliat the assessecs’ ca.se came under section 23 clause 4 
under the circumstances of the case is not correct. If so, it is clear that no 
appeal lay to the Assistant Commissioner of Income-tax from an assessment 
made under section 23 clause 4 and if no appeal lay in this case, then the pro- 
visions of section 66 do not apply and we cannot serve a requisition on the Com- 
missioner of Income-tax to state Ihe ease and refer it to the High Court. 

I have only to observe here lliat up to a certain point the petitioners had 
a good ease. It is not clear how the assessment was made on a profit of Rs. 22,000 
if the officers of the Department had found, as stated, a profit of Rs. 16,000 
in Darbliajjga and JEonghyr against a loss of Rs. 14,725 in Calcutta. Again, 
assuming that an appeal lay fo the Assistant Commissioner of Income-tax in 
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this case I do not see how the Assistant Commissioner of Income-tax could 
throw out the appeal merely because the demand notice was subsequently amend- 
ed by the Income-tax Officer. A reference to section 30 of the Income-tax Act will 
show that the appeal lies against the assessment and it is only for the purpose of 
calenlating the period of limitation that the notice of demand is referred to 
in clause 2 of that section. The order of the Commissioner also is open to 
criticism on the ground that he has held that the application filed by the peti- 
tioner was time barred, although in our opinion it was not. These matters, how- 
ever, cannot avail the petitioners in the present case, because we can neither go 
into facts nor proceed under section 66^ (3) on account of the legal difficulty that 
the assessment being made under section 23 (4) no appeal lay from that assess- 
meut. It is clear that the petitioners have considerably weakened their case by 
not producirg their books of account and by setting up the plea which has been 
rejected everywhere that their books which were in existence in the years 1923 
and 1924 have since been destroyed by whiteants. In my opinion the application 

ought to he diemissed, but under the circumstances of the case there will be no 
order as to costs. 

CHAITERJI, J.:— I agree. 


C321) IN THE HIGH COURT OP JUDICATURE AT ALLAHABAD. 

Bvfore Mr. Justice Mukerji and Mr. Justice Niamatulldk. 


(25th July, 1929.) 
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^ILTvERJT, J. : — This is an application to revise the order of the District 
Magistrate convicting the applicant under section 177, Penal Code read with 
section r»2. ]\if.ome-tax Act, and sentencing him to pay a fine of Rs. 1,000 and 
the order of the Sessions Judge, in appeal, confirming the said conviction and 
sentence. behalf of the Crown a revision has been filed, being re\ision 

No 311 of 1029, praying that the sentence passed on Rai Bahadur Seth Ganga 
Sa^ar may he enhanced on the ground that it is inadequate. As the result of 
the revision filed on behalf of the Crown, the question w'hether the applicant’s 
ocnviction is good on facts, has been re-opened. We have heard the learned 
Counsel for the parties at length. The facts which led to the conviction of Mr. 
Ganga Sagar briefly are these. 

Mr. Ganga Sagar is a wealthy trader of Khurja in the District of 
Bulandshahr. He holds a large amount of shares in different companies includ- 
ing many jute mills in Bengal which pay very handsome dividends. He was 
to be assessed with income-tax and the Income-tax Officer l^Ir. Samiullah, served 
)iim with a notice for making a return of the income earned by him in the year 
1926 — 1927, so that on the basis of that income the tax payable by him for the 
year 1927-2S might be assessed. The notice was issued on 2nd April 1927, and 
by it the return was to be filed on 15th May 1927. The applicant, Mr. Ganga 
Sagar, took time for preparing the return and, ultimately, on 20th July 1927, 
appeared i)ei‘sonally with his books before l^Er. Samiullah. It is important to 
note that 25th July 1927 had not been fixed for the appearance of Mr. Ganga 
^agar, nor had the date been fixed for him to produce his account books. 
His only duty was to file a statement of his income. Mr. Samiullah was 
requested by Mr. Ganga Sagar to examine his (latter’s) account books and to 
satisfy Idmself as to the income of the proposed assessee. Mr. Samiullah 
ought to ha^e plainly told the applicant that it was no part of his (Mr. Sami- 
ullah ’s) duly to examine the account books for the benefit of Mk. Ganga Sagar 
and it was for Mr. Ganga Sagar to find out from his own books, what his in- 
come, under the several heads, was and to make a return. Mr. Samiullah, how- 
ever, was persuaded to accede to Mr. Ganga Sagar ’s request and he noted down 
on two piccts of paper what was the income of Mr. Ganga Sagar, according to 
his books. After the several items of income had been added up, Mr. Ganga 
Sagar entered those figures in the form provided for making a return by an 
assessee, and he signed it. This return is Ex. P, and the note made by Mir. Sami- 
ullah is Ex. 0. Mr. Samiullah. after the return had been made, recollected 
that he had some information conveyed to him by the Income-tax Officer of 
** Companies District” that Mr. Ganga Sagar had received a dividend of 
Rs. 6,000 on account of his shares in Sura Jute Mills, Ltd. Mr. Samiullah asked 
Mr. Ganga Sagar how it was that this dividend did not find place in his books. 
Mr. Ganga Sagar replied, according to Mr. Samiullah, that the date of pay- 
ment as recorded in the letter of the Income-tax Officer of Companies District 
(Ex. N.), w'as merely the date of the declaration of the dividend. The sugges- 
tion conveyed by this reply was tliat the actual dividend had not yet been re- 
ceived by Mr. Ganga Sagar. This set Mr. Samiullah thinking and he made 
certain further enquiries as to Mr. Ganga Sagar ’s income from dividends. The 
enquiries took the shape of a letter addressed to the Calcutta Income-tax Office. 
*Mr. Samiullah also got certain information from the companies intimating what 
dividends had been paid to Mr. Ganga Sagar. 

The letter Ex. V and the enclosures Ex. VT to Ex. V-S show that Mr. 
Ganga Sagar had received dividends to the amount of about Rs. 70,000 over and 
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above the dividends that had been dclared iu the return made on 25tli July 1927. 
before receiving Ex. V Mr. Samiullah had already issued notice to Mr. Iranga 
Sagar to produce his account books for the Sambat year 1981 to 1982. I may 
mention here that the Hindu year for which Mr. Ganga Sagar was expected to 
make a return was 1982 to 1983, Dewali to Dewali, corresponding to 17th Oetoner 
1925 to 5tii October 1926. On receipt of 'Ey. V and its enclosures, he .issued 
another notice, on 19th October 1927, calling on Mr. Ganga Sagar to make a 
return of his income for the previous year, on the ground that a portion of 
the income oi that year had “escaped'’ assessment. Evidently the Income-tax 
Officer thought that Mr. Ganga Sagar had a much larger income than for which 
he had made a return and that he had not fully disclosed his income either for 
the year 1982 to 1983 or for the previous year. Mr. Ganga Sagar admits in his 
statement before the Court that he received the notice by the end of October 
1927. Then he consulted some friends and, as the result of what he was told, 
he sent a loiter from Calcutta to the Income-tax Officer (Mr. Samiullah) 
at Bulandsiiahr stating that he had made a mistake in the figures supplied Dy 
him on 25th July 1927. This letter is Ex. AV and was received in the office of 
the Income-tax Officer on 7th November 1927. Attached to this letter was a 
statement of the income in Hindi. This has been marked as Ex. W-1. Along 
with this letter and the enclosure, Mr. Ganga Sagar sent one of the printed 
^oDiis in Hindi, in which an assessee is required to make a statement of his 
income. He said in the letter Ex. W in Hindi (while the letter itself is in 
English) toai he did not know how to fill up the form. The suggestion was 
that the Income-tax Officer might enter the figures contained in Ex W-1 inti 
the blank form W.2 and substitute the fresh return in place of the return made 
on 2oth July 1927. The letter Ex. W runs as follows I find that during 
your inspection of my ba^iikhata on 25th July 1927, you omitted to look into 
certam entries. As you yo^self had looked into it I believed that you should 
have exanimcd the whole of it. Just then in your presence iu a ht^ry I ZZ 
pared the statement and gave it over to you. Since then I had been^ud:^n 

^ went into the accounts to carry over into 
The accounts. 


statement and put this revised one on fill t* • me lomer 

submitted with this letter Pv w .Tr.? • f common ground that Bs. W-1 

the applicant ’s income! substantially a correct statement of 

The applicant was assessed on an income of R55 d 7*? ^ 

Rs. 2,761 and odd and super tax of rupeT75 951 and 

assessed on account of the previous year a926 27i nn ill 

siderable porliou of his income ^ escaped aLirent^ ? T* 

assessment made under section 34 (escaj.ed ftej) ^ fo. 6,Oo!oOO. ' 

Negotiations were then started with Mr. Ganga Sagar calling on him to 
p&y a sum of Ss, 7,00,000 on pain of being prosecuted for having made a false 
return on 2oth July 1927. Mr. Ganga Sagar did not agree to paTthis W 
wm and the Income-tax authorities came doivn to the sum of Rs. 3^0,000 EvS 
ms sum Mr. Ganga Sagm' retused to pay and then his prosecution was ordered 
not oiUy undei' section 52, Income-tax Act, read ivith section 177, Man S 


AS the result of a trial before the District SXagisfrate of BulandshAbi. itf* 
Ganga Sagar was acquitted of the offences under sections 193 and 
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Penal Code and was convicted of the oftom under section 177 (read with 
section 52, Income-tax Act), Indian Penal LV e and was sentenced a already 
Stated. 


As I have akeady stated, the whole evidence has been thoroujjhly thrashe ! 
out and all possible arguments have been put forward on either side before us 
Having considered the evidence 1 am fully satisfied tiiat iMr. Ganga «agar when 
he filed liis return on 25th July 1927 either knew or believed that it was false 
or at ‘east did not believe that it was true. If that it is so, he has been rigiitly 
convicted. 1 shall examine the evidence very brieriy tan extensive sui’vey of the 
evidence is not called for). But before I do so it h> necessary to examine the con- 
tention of Sir Tej Bahadur Sapru on behalf of ilr. Ganga Sagar that, undtr 
the law, Mr. Ganga Sagar was not at all liable to be prosecuted inasmuch as he 
filed a fresh j-eturn which was received in the Income-tax Officer’s ollieo on 7t!i 
November 1927 and which was substantially correct. For the Crown it is urged 
that this supposed return was no return at all, for the form provided for lue- 
paring a return was not filled in nor signed. 1 am not prepared to attach much 
importance to this pui’e technicality. I take it that the letter Bx ^V and its 
enclosure Bx W-l and the blank form sent by the applicant did substantialh- 
amoimt to the making up of a return. Because Mr. Ganga Sagar filed a correct 
return on 7th November 1927 (this is the date of the receipt), is he not liable 
to be prosecuted under section 52, Income-tax Act? 

Section 52 reads as follows, so far as it is relevant at the present 

moment. “Ii a person makes a statement in a verification mentioned in 

section 22, which is false, and which he cither knows or believes to be 

false, or does not believe to be true, he shall be deemed to have committed the 
offence described under section 177 Indian Penal Code.” On a plain reading of 
this provision of law an offence is committed on the day a return made under 
section 22 is ^erified by a party. It follows that on 25th July 1927 ilr. Ganga 
Sagar did commit an offence under section 177, I.P.C., if he made a statement 
which was false and which he either knew or believed to be false or did not 
believe to be true. This return was made by Mr. Ganga Sagar under section 22 
clause (2), Income-tax Act. In the same section, clause (3) says that where a 
person has not furnished a return or having furnished a return “discovers 
any omission or wrong statement therein” he may furnish a return or a revised 
return as the case may be, at any time before the assessment is made and any 
re^t^rn io made shall be deemed to be a return made in due time under this 
section. Sir Tej Bahadur argued that when ISIr. Ganga Sagar furnished a revised 
return which was received on 7th November 1927 the earlier return. Ex. V was 
“waslicd out” and it could not be used even for the purpose of prosecution. 

There is nothing in clause (3) section 22 which says that any offence 
committed with respect to a return made under clause (2) section 22 must be 
condoned if the revised return be true. All that clause (3) provides is that this 
return would be treated as a return made in due time, provided it is made before 
an assessment has been made. In my opinion clause (3) does not go in any way 
beyond this. The result is that if, on facts, Mir. Ganga Sagar be found guilty 
with respect to the return Ex. V he must be convicted. It may be that the ;’;ict 
that Mr. Ganga Sagar made a revised and correct return may go in miti-jatioii ot 
the offence but the offence once committed is there and a conviction -s ’ ■»uiul 
to follow unless it is compounded under section 53 clause (2), Income-tax 
Act. 

Nov^ as to facts. Mr. Ganga Sagar knew that his income from the divi- 
dens received from various companies was Rs. 3,47,000. In the rctu^’n that he 
made in the presence of Mr. Samiullah (Ex P.), he pul down the income at 
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lis 62 000 aud odd. His explanation is l^vc-fold. First he says that he put dow 
lus books before Mr. SamiuUali, Suiuiullah examined the accounts, noted tne 
income ;u.d then Mr. Gauga JSagar put down the figures found by Mr. Sa^- 
ullah in Ex. P. This is no doubt true, but it is equally true that Mr. SaimuUab 
was not fully cognizant of all the entries in the ai)plicant s books, and the appli- 
cant knew mat this was the ca.se. What the applicant has done as regards the 
entry of the dividends in his books is tiiis. At in 37 of his account book he has 
entered under the heading “ineonic from shares' certain amounts received from 
certain companies loiulling to Rs. 62,000 and odd. At p. 39 he put down certain 
figiii-es with reference to pages of '‘naqal bahV’. The heading of this page is 
‘ account of profit and loss relating to shares." If this p. 39 be read with 
the naqai bulii, the entries would show that large sums of money, amounting to 
nearly three laklis of rupees, were received by Mr. Ganga Sagar from companies 
otficr than those mentioned at ]>. 37, and tlic amounts so received were entered 
in the book by hiiu in a particular manner. He purchased certain new shares 
at a premium. What ^Jr. Ganga Sagar did was to debit himself with the amounts 
he paid over and above the face values of the shares, on the ground that the price 
paitl by him over and abo\e the face value represented his loss in the trans- 
actions of the purchase of the new sliarcs. 

• 

It is clear from wliat took place on 25th July 1927 before Mr. Samiullah 
GiOt Mr. Ganga Sagar did not disclose to Mr. Samiullah the fact that he had 
received other dividends also (dividends other than those shown at p. 37) and that 
he had recorded in his books those dividends in a particular manner. When Mr. 
Samiullalr asked where Hie entry as to the dividend paid by Sura Jute Mill was 
entered, Mr, Ganga Sagar gave an evasive reply. He did not disclose the fact 
that this income (which amounted to Rs. 18,000) had been used by him in pur- 
cl'.asing further shares. It has been contended on behalf of Mr. Ganga Sagar 
tliat the latter, most foolishly, but honestly, believed that if he employed a part 
of Ids income in purchasing shares at prices which went beyond the face valu^ 
lie would be entitled to treat the excess amount so paid above the face value as 
his loss and he would be entitled to deduct the same from his total income and to 
show the balance alone as his real income. On the evidence given by Mr. Chatura 
Dutt Joshi, a Deputy Collector, there can be no doubt that Mr. Ganga Sagar did 
think that he might escape payment of heavy income-tax and still heavier super- 
tax if h<. could sliow that he had suffered a loss in his dealing with shares. Mr. 
Chatura Dutt Joshi, whose evidence is beyond suspicion and has never 
been challenged, stated that the applicant met him at Oawnpore 
and spoke to him about his investments and asked him if he was 

• I • L. * * J> A as with a loss, with the amounts 

paid by him in excess of the face values of the shares. Mr. Chatura Dutt Joshi 

plainly told him that he could not do so and ilr. Ganga Sagar arffued that the 
money so spent was rcaUy his^*Hoss’\ This happened either at the end of Oeto- 

November 1927. Soon after that Mr. (Janga Sagar sent him 
the lettei and statement of accounts already mentioned "(Exs. W and W-l). 

h.. of Mr. Chatura Dutt Joshi. Sir Tej Bahadur 

as argued and with great vehemence mat the applicant was under the honest 
bi-i. (ytrcm(?ly foolish imprcssicn that he was entitled to dedimf fha 
vested a.s described from his total income and the 

income. I am prepared to concede and it must indeed be conceded that a mnn 
he may Tdopt wifto thlTaw" tTavofd p'^^'ent 

itlTSmaldns ^ 

V .1.., jid .. ,h., 
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does not follow that a person who has made a return can legitimately suppress 
ou' tiers within his knowledge. 

ilr. Ganga Sagar did not disclose to Mr. SamiuUah the fact that he had 
received dividends from companies other than those mentioned at p. 37 of the 
Rhata Bahi, and that he had invested them in such a way as to entail him 
a supposed loss. If ilr. (Janga Sagar had done t.iat, he would have disclosed 
the whole truth and, then, the question would have been for decision by the 
Income-tax Officer and !ns suiK-noi onicers and perhaps ultimately by the High 
Court, whether :\Ir. Ganga Sagar was entitled to the deduction he claimed. 
There can be no doubt that M^r. Ganga Sagar did not want to commit himself 
definitely by making a return on his own responsibility. That is why he took 
all his books to the Income-tax Officer and laid them before that gentleman. 
But it was not to be expected that ^Ir. Samiullah would be able to find out 
what were the entries at p. 39 of the khata book and whether they, if read 
with the entries in the naqal bahi showed that Mr. Ganga Sagar had receive<l 
dividends other than those noted by Mr. SamiuUah himself in Ex. O. Then 
it is conceivable, and indeed I am prepared to accept the statement of Mr. 
Ganga Sagar, that he thouglit that he would be able to escape nayment of 
tax on sums invested by him in the manner already described. But the ques- 
tion is, did ho really believe when he said that his total income from dividends 
was Rs. 62,000, that he was making a correct statement? Mr. Ganga Sagar 
was perhaps trj'ing to hoodwink himself and was trj'ing to quiet his conscience, 
by the method adopted by him for avoiding thq payment of the income-tax. 
But in spite of that, it is difficult to believe that he believed it to be true that 
the statement Ex. P. contained correct figures, against the head “dividend^’^ 
I hold that the conviction is right. 

Now I come to the question of sentence. I note that not a single ground 
for revision has been taken on behalf of Mr. (langa Sagar that the sentence 
passed against him is excessive. Nor has the Court been addressed on the 
ground of ^ev^^rity of the sentence. The reason is clear. Mr. Ganga Sagar 
is a verj' wealthy man and it is the conviction that he minds and not the amount 
of the fine that has been imposed on him. The learned District Magistrate has 
imposed the maximum fine that is provided by law under section 177, Indian 
Penal Code, and has remarked that the case did not caU for any sentence of 
imprisonment, He said: “Coming to the question of sentence I realize that 
even the maximum sentence of fine which I can inflict will be no real punish- 
ment for a rich man like the accused. At the same time the moral stigma 
attaching to the accused for conviction is sufficient, in my opiniouj to make a 
sentence of imprisonment unneoessarj’'.. ’ ’ 

Although I agree with the latter portion of his remark, in my 
opinion the learned Magistrate was entirely wrong in the principle he adopted 
in awarding the sentence. The maximum sentence whether of fine or of im- 
prisonment, provided for by la\^ represents the sentence to be inflicted in 
extreme cases. Because a man may easily pay a fine is no ground for order- 
ing him to pay the maximum fine fixed by law, if the nature of 
the offence committed by him is not of the most serious character, havmg 
regard to the description of the offence itself. Take, for e^mple, a conviction 
under the Motor Veliiclcs Act. Almost all the owners of private motor can aio 
well-to-do people. If a minor motor rule is infringed, on the principle adopt^ 
by the learned Magistrate, the maximum fine provided by the rule m^ be 
inflicted, because the owner of the motor can easily pay that amount. No 
the Court must look to the means of the accused person, his respectability, 
hi.s standard (d living and all similar matters in inflicting a sentence. ^ 
technical cases, a few rupees would be enough even though the convictca 
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person be a rich man. In the ease of a very poor man, a s^U ^ 
really be heavier to him than a short term of ^ 

fact that the accused person is a rich man, it does ™ 

pay the ful] penalty jn-ovided by the laV.-; irrespective of whether the nature 

of the ofl'ence committed by him demands it or not. 


The foregoing remarks are relevant to the application made on behaU 
of the Crown for enhancement of sentence. It has been urged by the learned 
Oovernment Advocate that a sentence of Rs. 1,000 is nothing to Mr. 

Sagar and the Courts below* should have sent him to jail, and that we should 
do the same now. In my opinion the application for enhancement is entirely 
ill advised in this case. If I had been trying the ca.so as a ^^^agistrate I would 
never have sentenced Mr. Oanga Sagar to a fine exceeding Rs. 250. There can 
be no doubt that he tried to excape payment of taxes. An anxiety to escape 
the payment of a tax amounting to Rs. 7^.000 out of a total income of 
Rs. 4,00,000 is almost natural His anxiety to escape payment of this tax led 
him to invent the idea of debiting himself with a supposed loss in the manner 
already described above. I have already pointed out that the talk with Mr. Joshi 
establishes that Mr. Ganga Sagar was prepared to defend his action. Mr. Ganga 
Sagar did after all send a revised statement of his income which was tme. 
No doubt he did this after he had been called upon to produce his account books 
of the previous year and to make a return of his income of the previous year. 
But when he made the revised return, he did not know what materials the 
Income-tax Officer had in his nossession for proving his income. Indeed, the 


materials showed only an additional income of Rs. 75,000 and odd and not 
nearly Rs. 3,00,000 declared on 7th November 1927. The law does contem- 
plate making of revised returns and does contemplate cases, where incomes 
whicTi ouglut to have been taxed, have escaped taxation. Section 28, Income- 
tax Act, provides for penalty for concealment of income. It says: *‘If the 
Income-tax Officer is satisfied that an assessee has concealed the parti- 

culars of his income or had deliberatob furnished inacoiirate particulars of 
such income and has thereby returned it below the real amount, he may direct 
that the assessee in addition to the income-tax payable by him, pay by way 
of penalty a sum not <ixceeding the amount of income-tax which would have 
been evaded if the income, so returned by the assessee, had been accepted as 
the correct income 


The legislature knew that it would be hard for a person to tell the truth 
when -he telling of the truth meant a payment of money and a heavy sum 
of money in some cases. Pew people would be expected to realise the fact that 
taxation is necessary for the carrying on of the Government and, therefore 
they should pay the tax ungrudgingly and honestly. People always grumble 
at taxation, however necessary and the Income-tax Act did recognise this fact 
v^en it made the offence under section 52 a compoundable oner although the 
offence imder section 177 Indian Penal Code itself is not compoundable. 

Then again, Mr. Ganga Sagar put all his books before the Income-tax 
Officer. No doubt, in doing this, he wanted to act ‘'within the law*^ t' 
thought that he would not take the risk of making a false return and would let 
the Income-tax authorities discover, if they can, from his books what <'• 
total income was. All this would go to show that Mr. Ganga ’Sagar was 
rtragglmg between his aiLxiety to save his money and fear of committing any- 
thing which was unlawful. ^ 


For reasons best known to them, the Income-tax authorities did not takA 
action under section 28 of the Act. If they had taken action under that Act 
they would have, probably, been in a position to realise nearly Rs. 70, OC ' from 
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ft- T''7 than that, even 

L‘, I ' !' hafi nianfiged to escape payment of lawful taxes for several 

.cais. Aiio^ino- that, the Income-tax authorities tried to realise I had almost 

:.e ] the word -extoif Rs. 7.00,000 from Ur. Gangar Sagar TOimately 

OftTee t! Statement of Mr. Bhawan, Income tlx 

" OP (fri7' rT the offence, if Mr. Ganga Sagar paid 

t . 7 ♦ 'I f? 3.00,000 represent ? The Govern- 

If '?• 7 Rs 3.00,000 were really only a small portion 

of tht raxes t.angu Sagar suoidd have paid in the course of seve.^1 pr-. 

v.ous year... have no cvhlence on the point and, even if this were tr ie 

the lau did not provide for recovery of taxes on “escaped income” for more 
lan o;ie \ear; see section 34. The Income-tax authorities were, therefor^' 
r.ymg to realize by the threat of prosecution, what they could not realize 
under the law. This is a haidiy desirable conduct in officers of the Gov- 
ernment who arc really servants of the State and, therefore, of the people. 

■ ^ I'ather surprised to find that when the negotiations for compound- 

the ofn-nee fell through, Jlr. Ganga Sagar was charged not only wttth an 
offence under section 177 Indian Penal Code, but also with offences under 
sections 193 and 465 Indian Penal Code. Neither the offence under section 193 
nor the offence under section 465 Indian Penal Code, is compoundable. If 
the Income-tax authorities believed that Ur. jGanga Sagar had committed 
offences under those two sections of the Indian Penal Code, they had no right 
to drop the prosecution under these sections on receipt of money. The talk 
of comiu-omise could only have related to the offence under section 177, 
Indian Penal Code read with section 52, Income-tax Act. In that case, on 
the failure of tlio compromise, no prosecution under sections 193 and 46b 
should have bcui ordered. The officers of the Crown, therefore, on whose behalf 
tlic learned Covernment Advocate is now pressing for a sentence of imprison- 
ment liave hardly been fair in their dealings which Sfr. Ganga Sagar, and the 
prayer lor a sentence of impri.sonment comes but with ill g^ace from their mouth. 

In the result I would dismiss the application in revision made by Mr. 
Ganga Sagar as also tlie application for revision made on behalf of the Crown. 

NIAMATL LIjAH, J. : — The facts of the case have been stated at length by 
Ki\ learned col’caguo, untb whom I entirely agree in the conclusions arii^ed at 
bv liim. It is no longer in dispute that the applicant showed only part of 
hi.s nK-omo_ ill the return which he made on 25th July 1927. A sum of 
P'. ,47.«95 liad been received by him as dividend on his shares in a number 

J Ju o mill concerns, which he inve.sted in the purchase of new shares of the face 
value of Rs. 62.000 odd. Tlie difference between the face value and the actual 
price paid therefor (whieli came to several times the face value) represented 
the price he liad to jiay above par. He showed Rs. 62,000 odd as the amount 
of ‘lividonds received by him, as, according to the account which he produced 
hrfore the Income-tax Officer, Bulandshahr, on 25th July 1927, that amount 
aioue repri'sented hi.s income under that head. The remaining amount (i.e., 
tlx* difference between the face value of tlie sliarcs purchased and the actual 
price pairl ) was entered in the account books as a loss, in a khata Ircaded as 
and loss of siiaros”. It was not till 7th November 1927, or thereabout, 
that he attempted to rectify the error by his letter, Ex. "W, and the accompany- 
ing details given in Ex. W-l. 

The contention juit forumrd on his behalf and strenuously urged by Sir 
Tej Bfiliadur .Saprn, is that he showed Rs. 62,000 odd, on 25th July 1927, as 
the net amount of divideiuls received by him in consequence of a mistaken notion 
of his that anything paid for shares over and above the face value of the 
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shares purchased should be considered to be his loss. I am unable to accept 

this contention. No one who has even an elementary knowledge of business 
principles, much less a man of the position and antecedents of the applicant, 
can possibly think that any part of the money invested in the purchases of the 
shares of the face value below the price paid can be put down as a loss. The 
mere: fact rhat lie considered it worth his while to pay several times more than 
the face value if the shares is a pro.if insi*)ve of the value which he placed on 
such shares. It is obvious that, if he had regarded the investment as a lo^g 
bargain, he would have refrained from making the investment. 


The circumstances under which the return was made on 25th July 1927 
leave no doubt in my mind that the applicant did not believe the statement 
contained therein to be true. He had received a notice early in April to sub- 
mit a return by 15th May 1927, when an extension of time was granted till 15th 
June 1927. Another extension of one month was obtained, but no return was 
made. On 25th July 1927, the applicant appeared in person before the Income- 
tax Officer with his account books. The Income-tax Officer examined the khata 
in which receipt of dividends had been shown, and within a comparatively short 
time prenared Ex. O, in which various receipts of dividends were noted and 
totalled as Rs. 62,000 odd. The apnlicaiit, who had refrained for over two 
months from making his return, found his opportunity to take the Income-tax 
Officer at his own word, and prepared a statement there and then, entering the 
amount noted by the Income-tax Officer as his dividend. If he had believed that 
the amount shown as his dividend in the khata, which the Income-tax Officer ac- 
cepted, was the correct amount, he would have himself prepared a return long 
before 25th July 1927 instead of obtaining extensions, as he did. It seems to 

account, and was not prepared to take the 
responsibility of submitting a return showing Rs. 62,000 odd as the only divi- 
dends received ^ him, the rest of it being loss according to another khata of 
his account. When he found that the Income-tax Officer himself arrived, on 
examination of his account, at the figure 62,000 odd as his receipts from dividends 

prepare a statemlent there and then according 
to the figures noted down by the Income-tax Officer himself. That he had pre- 

his account to sunnort the plea that the major part of the 
dividends represented the price paid by him over and above the face value 

purchased and, therefore, a loss to that extent, is not open to 
questjon; but he realised that the plea was not likely to be accepted and did 
not, therefore, prepare his statement before he found the Income-tax Officer 
to have arrived at the figure 62.000 odd on a cursorv examin«t^^n w 

S Vv Officer “on’ 

the n.i if U \rdTec‘ n JS “of the 

!rr£ S' t Sta-aa 

Officer of companies, he gave evasive replies^ suggesti^^ 

to receipts of dividend 4ieh had no^Wn deferred 


as a 
khata. 


receipts of dividend which had not tne letter referred 

,:natter of fact, Part ’if1t''a“t‘’ 


any rate was entered in the profit and S 

in support“of the““ faufof t^h^lrt'of “the^w 

ease which ^ soulht ^ 

I came to Cawnpore from Azam'wh abont 

give evidence m a ease before the Sessions. I Xit bJek 
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probably on 1st November, or 2nd November. In Cawnpore I met Seth Ganga 
Sagar at the house of Pandit Rameshar Dayal, Deputy Collector. He asked 
me a question about his income-tax. The question was whether he would be 
liable to pay tax on the money which he had spent out of his income in buying 
shares above their face value. I told him he would be so liable and he said 
St really represented his loss. I said that might be so, but no one would 
accept that view and it would be taxed. He was going to Calcutta. I told 
Mm he could consult people in Calcutta and send in his return accordingly." 


This statement of Air. Chatur Dutt Joshi itself showte that the appli- 
cant had misgivings in his mind. He had adopted a queer system of account, 
which was nothing short of a device to obtain exemption from payment of income- 
tax in part. He consulted Mlf. Joshi to ascertain if there was any chance of 
the device being successful and the ans%ver was what he probably expected. 
The incident does not show that he believed on 25th July 1927 that his income 
from dividends was no more than Rs. 62,000 odd. He had been previously 
examined by the Assistant Commissioner of Income-tax, on 2nd September 1927, 
regarding certain dividends not included in the Rs. 62,000 odd entered in his 
statement of 25th July 1927. He had also received a notice, dated 19th Octo- 
ber 1927 requiring him to submit a return of income which had escaped assess- 
ment. He must have been aware of the practice of the Income-tax Officers of 
companies receiving regular information from the companies r^arding payment 
of dividends to the recipients, and communicating the same to the Income-tax 
Officers of various districts. It was not unnatural, under these circumstances, 
for the applicant to have become nervous by 1st November 1927 when he met 
Mr. Chatur Dutt Joshi, to whom he mentioned his peculiar views in the 
matter of investment of money in shares purchased above par, and subsequently 
wrote the letter Ex. W-l, which disclosed the actual amount of dividends 
received by him, namely Rs. 3,42,795. ' 


It has been urged on behalf of the applicant that Exs. 'W and W-l should 
be regarded as a revised return within the meaning of section 22 (3), Income- 
tax Act, which permits a locus penitentiae to the assessee. If an action, sucii 
as this of the applicant, can be properly styled locus penitentiae and a revised 
return under section 22 (3) it mav have the effect of relieving him of the coi^-- 
quences contemplated by section 23(4), i.e., liability to be assessed according 
to the best judgment of the Income-tax Officer, from which no appeal is allowed, 
but cannot condone the offence, if any, under section 177 Indian Penal Code r^ad 
with section 52 Income-tax Act, previously committed. If once it is establisa^ 
that the applicant made a statement in a verification mentioned in section 
which was false and which he either knew or believed to be false or did bemve 
to be true, the offence was complete at the time when the statement was made. 1 he 
essence of an offence under those sections lies in the verification of an 
statement, and provided the statement was deliberately false or not believed to 
be true, subsequent rectification cannot make it any the less an offence, thougi 
it may be considered as an extenuating circumstance awarding sentence. i 
have found above that the applicant did not believe on 25th July 1927 l^^t his 
income from dividends during the period in que^ion was 
be what he showed in the return of that date. It follows that he ® 

that date an offence under section 177, Indian Penal Code read with section 52 
Income-tax Act. For the reasons stated above, I agree with my learned colleague 

in dismissing the revision, which I hereby do. 

As regards the sentence, I accept the reasons given by the 
trict Magistrate for awarding the maximum 

it any sentence of imprisonment. As has been pointed out by / . ^ 

colleague, it is not always possible, nor desirable, that a deterren 
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awarding sentence, and I P P sentence of fine only is to be regarded 

s.”!a*s 

be "compounded. The demand was reduced to three la^ fnr^fln 

aonlieant did not accede to the demand and was prosecuted not o^y for an 
offence under section 177, Indian Penal Code read mth section 
Act but also for serious offences like perjury and forgery, whi^ could not 
be substantiated. The Act empbwers the Income-to authonties ^ 
offences on receipt of money; but it was never the intention of the legisla- 
ture that the power conferred by it should he used to obtain as much money as 
possible by holding out a threat of prosecution. It seem to me that action 
^der section ?8, Income-tax Act, was not taken because the applicant refused 
to pay the large sum of money demanded from him for compountog the 


to pay the large sui 
offence which he was 
sentenced to a term 
vindictive. 


Q of money demanded from him for compotinding tte 
alleged to have committed, and the anxiety to have him 
of imprisonment for his contumacious hehaviour was 


ly learned colleague in refuB* 
MaaistrAte. 


(322) m THE HIGH COURT OP JUDICATURE AT PORT WILLIAM 

IN BENGAL 

I 

Before Sir George Rankin, Kt., Chief Justice, Mr. Justice C. (7. Okos^ 

and Mr. Justice Buckland. 

(2nd August, 1929.)' 

Lachhiram Basantalal Basantlal Nathani > « Assessses* 

V, 

The Commissioner of Income-tax, Bengal. « • Referring Officer 

Indian Income-tax Act {XI of 1922), Sec. 5 (4)‘»Comm<snoner appotnftnfir 
officer to deal with individual cases — JurisdictionA 

See. 5(4) of the Income-tax Act does not empower the Commissioner of 
Income-tax, Benged, to appoint an Income-tax Officer to perform all the /unctions 
of the Income-tax Oftcer in respect of these persons in Calcutta whose cases 
may be made over to him by the Commissioner from time to time. 

Case stated under See. 66(1) of the Indian Income-tax Act (XI of 1922) 
hy the Commissioner of Income-tax, Bengal^for the opinion of the l^gh Court. 
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CASE. 

In oocordance with the provisions of section 66(3) of tlic Income-tax 

Act, I havo the honour to refer the following case for the decision of the 
Hon blc High Court. 


2. The following are the facts of this case.— :Mcssrs. Lachhiram Ba.sanla- 
lal Basantalal Nathani, hereafter called the assessees, a Hindu undivided family 
having their offices in Calcutta, arc merchants carrying on money leadiai; and 
share businesses. They also own house property aiid receive dividends. Their 
accounting year is Ramnavami which usually ends in April. On the 15th 
December 1927 the Special Income-tax Officer issued a notice under section 22 (2) 
of the Act calling for a return of their income during the previous year, viz., 
1983 (Ramanavami) by the 22iid January 1928 . On the 23rd January 1928 a 
petition was filed stating that owing to the prolonged illness of Babu Basantalal 
Nathani, the proprietor of the firm, to which he ultimately succumbed on the 
5th December 1928 the business was at a standstill, and no proper books of account 
were kept, and so they were unable to “return an accurate income”. On the 
31st January 1928, the Income-tax Officer issued a notice under section 22(4) 
calling for accounts of the accounting year and three previous years and 
other documents specified therein for the 16th February 1928. On this day 
the assessees applied for a fortnight’s time for their production. The Income- 
tax Officer allow’ed time and fixed the 28th February 1928 for compliance with 
the notice under section 22(4). On the 28th February 1928 the return was 
filed. Thereuj)on, on the 1st March 1928, the Income-tax Officer issued 
a combined, notice under sections 23(2) and 22(4) asking the assessees to 
produce any^vidence upon which they might rely in support of the return 
and complete sets of accounts of the year 1981, 1982 and 1983 (Ramanavami), 
inclusive of the accounts of all branches and other documents specified in the 
notice, on the 14th March 1928. On the 14th March 1928, the case was ad- 
journed to the 17th Maiqh 1928 and again to the 21st Jlarch 1928, at the 
request of the assessees’ pleader. On the latter date a statement regarding 
dividends received in the previous year \vas filed but no other evidence or 
accounts were produced. On this day a fresli combined notice under sec- 
tions 23(2) and 22(4) was issued calling for evidence in support of the return 
and accounts for 1981, 1982, 1983 and 1984 (Ramanavami) and other docu- 
ments mentioned therein for the 29th March 1928. On the 29th March 1928, 
the Income-tax Officer adjourned the ease to the 30th ^larch 1928, at the 
request of the pleader, who signed the order sheet in token of liis having seen 
the order. On the 30th March 1928, the petitioners or their representatives did 
not appear, nor were any accounts or evidence i>roduced, and the assessment 
was made on that day under section 23(4) for non-compliance with the notice 
under sections 23(2) and 22(4). 


On the 21st April 1928, the assessees presented a petition under section 
27 stating that they were prevented by certain unavoidable circumstances from 
complying with the Income-tax Officer’s requisitions. The Income-tax Officer 
however rejected the petition holding that sufficient time had been granted. 

Against the Income-tax Officer’s order under section 27 refusing to re- 
open the assessment the assessees filed an appeal before the Assistant Commissioner 
of Income-tax, in which a fresh plea which was not raised at the time of assess- 
ment or in the petition under section 27, was taken that the Special Income-tax 
Officer liad no jurisdiction to assess them. The Assistant Commissioner upheld 
the order of the Income-tax Officer under section 27. As regards the question 
of jurisdiction he held that such a qiiestion could not arise in appeal, probably 
because he thought that in an appeal against the Income-tax Officer’s order under 
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section 27 he was, in tlie circumstances of the case, only competent to coi.-.der 
whether tlie asscssees were prevented by sufficient cause from coiiiplying with 
the Income-tax Officer's requisitions, though he did not say this. 

The jissessoes liave now petitioned me to revise the Assistant Commissioner 's 
order under section 33, or in the alternative to malm a reference mi the follow- 
in'- two cinestions of law:— (1) Wliether the Special Income-tax Otficer had any 
iurisdietion over your petitioners’ case within the meaning of sub-^ectio^ 4 or 
5 of section 5 of the Income-tax Act? (2) Whether the Assistant Commissioner 
was Ie<uillv justified in taking the report of the Income-tax Officer as the basis 
of liis order while that report for the first time introduced a new fact which 
the iietitioners liad no opportunity or occasion to challenge or controvert at the 
hearing? I have declined to interfere in revision. 

As regards the question of law which I am asked to refer to tlie Hon ble 
High Court I am of opinion tliat question 1 does not arise out of the Assistant 
Commissioner's order on appeal, and I cannot therefore refer this question under 

section 66(2). 

Question 2. The facts regarding this question arc that the Special Incoine- 
tax Officer reported to the Assistant Commissioner of Income-tax in connection 
with the appeal proceedings that on the 29th March 1928, the assessees' pleader 
appeared before him with a Gomastha and asked for three days’ time on the 
ground that he had to leave Calcutta for a few days. Tliu Special .i icome-tax 
Officer did not grant the time in as much as enough timi- liad then been granted 
and tlie financial year was drawing to a close. The d.. of hearing was then, 
fixed for 30th March 1928, and the assessee’s pleader told him that in that case 
he would not be present personally, and that the books would be produced by 
the Gomastha. The fact of a' Gomastha ha-ving accompanied the pleader was 
not recorded in the order sheet, but the Special Income-tax Officer reported that 
he distinctly remembered bis having done so. The Assistant Commissioner stated 
in his order on appeal that he accepted the report of the Special Income-tax 
Officer. So the assesscos contend that the Assistant Commissioner introduced 
a new fact in his order in accepting the Income-ta?c Officer’s report. I may point 
out in this connection that it is immaterial whether tlie assessee’s Gomastha was 
picscnt or not when the Income-tax Officer passed his order of the 29th March 
i'j28. It was sufficient tliat the assessees’ duly accredited pleader was present, 
and signed the order sheet in aeknowlcdgmcut of his having seen the order. As 
the qiu slion does not affect the merits of the case I am not Inclined to refer it. 

In the circumstances I cannot refer either of the questfons under section 
06(2) of Ihe Act. 

As question 1 is, iiowever, of considerable importance I am inclined to 
refer it under section 66(1). The assessees’ argument in connection with this 
que.suon is that the Special Income-tax Officer had no jurisdiction to assess 
tl'cm, as lie was nut the regular Incuine-tax Officer of the district in which they 
carry on their business, and so lung us the regular Iiieome-tax Officer continued 
to exercise his territorial jurisdiet ion it was not k'gal to transfer any special 
case to tIk jurisdiction of llie .Special Income-tax Officer. It is not a fact that 
any special case is liaiisfened to the jurisdiction of the Special Income-tax 
Oilieer. The fact is that tlie Commissioner of Ineoine-tax by an order in 
under section 5(4) appointed an Income-lax Officer to perform all the functions 
of an Income-tax Officer in respect of all classes of income of a certain class of 
persons in Calcutta, viz., those whose income-tax assossinents require in hisj 
opinion, special enquiries, any special scrutiny of accounts, which tlie ordinaiy 
lueomc-tax Officers having jimsdictiou over areas iu which their priu- 
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cipal places of business are cannot undertake on account of pressure of ordinary 
work. The Commissioner of Income-tax selects a number of cases of such per- 
scns every year for this Special Income-tax Officer to deal with. The ordinaiy 
Income-tax Officers cease to function as Income-tax Officers in respect of this 
cJs.ss of persons during the time when the Special Income-tax Officer exercises 
his jurisdiction over them under Commissioner’s order under section 5 (4). 
There appears to be nothing illegal in this. 

S. N. BanerjeCf Profulla Chandra Chakraburty and C. C. liose, for the 
asscssees. 

N. N. Sarkar and Radhahinode Pal, for the Crown. 


JUDGMENT 


RANKIN, C. J. : — In this case the Commissioner of Income-tax, Calcutta, 
has referred to the Court under clause (1) of section 66 of th2 Income-tax Act 
the question whether “the Special Income-tax Officer” had any jurisdiction over 
tlu petitioners’ case within the meaning of sub-section (4) or (5) of the In- 
come-tax Act. 


The petitioners have been assessed to income-tax in default of compliance 
with the requirements of notices directed to them under clause (2) of section 23 
and clause (4) of section 22 by a gentleman to whom the name of “Special In- 
come-tax Officer” has been given in view of the provisions of clause (4) of sec- 
tion 23 of the Act. Divers objections were taken to the assessment and an appeal 
was taken to the Assistant Commissioner which was rejected. An application 
was then made under section 33 to the Commissioner himself to revise the order 
of the Assistant Commissioner. In connection with that proceeding, the Com- 
missioner has u^ his discretion and referred the question to us which I have 

Bet out. 


Under the provisions of section 23 of the Act and the cognate sections, the 
person who in the ordinary course, has to make assessment is an officer called 
‘‘the Income-tax Officer”, and by section 64 of the Act the place of assessment 
is defined as the place of the residence of the assessee or where he carries on 
business or, if more places than one, the piincipal place of business. The qu(^ 
tion before us turns upon clause (4) of section 5 of the Act. The officer who, in 
this case made the assessment, was Babu P. L. Bhattacharyya and the complaint 
of the assessees is that he was not the Income-tax Officer of the District in 
which the petitioners resided, or had their principal place of business though 
he is a person who has been appointed by the Commissioner of Income-tax un- 
der clause (4) of section 5. Now the Commissioner under that section has power 
given to him by the foUowing words of the clause: “They shaU ^ 

functions in respect of such classes of persons and such classes of ™onie a 
in respect of such areas as the Commissioner of Income-tax may ^^rect . 
the prLent purpose we may leave out of account the reference to classes of 
come” and tKLence to “areas.” So, the power given to.the Co— loner 

is that the Income-tax Officers shall perform their '“/been provid d 

“classes of persons” as the Commissioner may direct. We have been provia 
wllra copy of Uie order, dated the 13th December 1921 under whmh a direction 

is given by the Commissioner with respect to the 5 of tlie 

,4.., /in .n™ / a. nisr" “p?- 

Officer in respect of those persons in picutte whose p^rwM in 

him by me from time to time.” The question m whether ^ 

Calcutta whose cases may be made over to him by me from tun 
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a class of persons within the meaning of clause (4) of section 5. I am cleariy 
of opinion that it is not. It is not possible for any assessee or other per^n by 
looking to the definition given in this order to ascertain whether or not his case 
is one which is affected by it. This order requires a ^ecial direction to be 
given under if from time to time assigning not classes but individual to the 
Officer in question. There may or may not he ohjeetions, serious or otne^se to 
such a course, but I am clear that it is not a course warranted by sub-section (4) 
of section 5 of the Act. 

In these' circumstances, it appears to me that we ought to answer the 
question put to us in the negative. 

The result is that the assessment order made upon the petitioners cannot 
be supported. The petitioners must have their costs of the reference. 

GHOSE, J. I agree. 

BUCKLAND, J. : — I agree. 


(323) IN THE HIGH COURT OP JUDICATURE AT RANGOON 

Before Sir Benjamin Heald, Kt., Offg. Chief J ustice Mr. Jxistice Chari 

and Sr, Justice Brown. 

(2nd August, 1929.) 

E. M. Chettyar Firm . . Assessees* 

V. 

The Commissioner of Income-tax, Burma . . Referring Officer 

Indian Income-tax Act {XI of 1922), Secs. 31 and 66 — Admission of fur- 
ther evidence in appeaU-Assessinent hy Assistant Commissioner to the hest of 
judgment— Duhf to record basis of assessment— Enhancement without disclosing 
materials therefor— Validity of— Findings of fact, when amount to Question of 
law. ’ 

The question ufhether there was any evidence on which the Assistant Com- 
missioner or Commissioner co\dd come to a finding of fact is a question of law. 
Where the finding of fact was an inference from other facts, the question whether 
such an inference has been properly draum is not a question of law. 

It is entirely within the discretion of the Commissioner of Income-tax 
disposing of an appeal whether or not he would admit further evidence at that 
stage, the appellant having no higher rights than he would have in a civil case 
under Order 41, Rule 27, Civil Procedure Code. 

In disposing of an appeal, the Assistant Commissioner is entitled to make 
an assessment to the best of his judgment where the assessee did not produce his 
complete accounts and io enhance the assessment by increasing the 
income under the source assessed hy the Income-tax Officer In 
sudh case he must give the reasons for and the basis of his ossessment for 
the purpose of enabling the Commissioner id see whether the estimate made was 

according to the best of the As^tani Commissioner's judgment or wholly 
ary, 

. > (1080) I, L, B, 7 Rnqg. 606 ; A. 1* R. (1980) 
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4 cc- Jfr 31, it is not necesmnj to give notice that the 

AssL,fnnt Co>mmssio7ier prnunscs to mhance the asscsa^neiit to any particular 

fig^ue or to disclose flu .onterials on which the assessment is about to he made 
and an ndianccment of iu.issment by the Assistant Commissioner without pre- 
viously disclosing the materials therefor is not illegal. ^ 


Case [Civil Reference No. 4 of 1929] stated under Sec. 66(2) of the Indian 
Income-tax Act (XI of 1922) by the Commissioner of Income-tax, Burma for the 
opinion of the High Court. 


CASE. 

Under section 66(2) of the Indian Income-tax Act, 1922. I have the honour 
to refer to the High Court five questions of law arising out of the orders passed 
under sections 31 and 32 of the Act in the above named petitioners^ appeals 
in the matter of their assessment for the year 1925-26. 

2. The relevant facts are as follows: — 

(a) The petitioners arc a Hindu undivided family of Puduvayal, 
Ramnad District. Madras Presidency. They carry on money lending business 
in different places but the only business with which this reference is concerned 
is that carried on at Moulmein under the vilasam E. M. 


(b) For the year 1925-26 the petitioners returned a loss of Rs. 7,508 
and were assessed by the Income-tax Officer. Moulmein. on an income of 
Rs. 1.00.386 of which Rs. 78.413 was income from the business at Moulmein. 
The accounting year for the assessment began on the 13th April 1924 and covered 
therefore the accounts of the new agency which began on the 24th April 1924 
and the account.^ for the old agency prior to that and which were kept concur- 
rently with the accounts of the new agency. 


(c) Ao^ainst this assessment the petitioners anpealed under section 30 
of the Act. While dealing with the appeal the Assistant Commissioner was 
shown both the old agency and the new agency accounts of the petitioners, but 
as his attention was not at that time directed to the noints which 

cion on these accounts he did not make that careful examination r^thc old 
acrenev accounts which subsenuent events showed to be necessary. When the 
Assistant Commissioner did become susnicious of the accounts he m 
of his power under section 31 (2), directed the Tncome-tax Officer to make 
further enouirv^ On the 20th Mav 1927 the Income-tax Officer submitted a 
report which afforded strong grounds for believing thnt the "I. 

^he assessment was based were not the full and complete accounts of the peti 

tioners* business at Moulmein. 

(d) Tho (rround. for this belief are siven in 

decrease of over Rs. 3.85.000 in the amount in 

the absimee of evidenee to show that , dcoreasc in the volume of 

the business of the appellant-coneern this .prison of the de- 

fheir transactions was extremely siispieious. payment of 
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whereas in the year Rakthakshi the payment made on the first account WM 
Rs. 1427-4-6 only. In other words the capital subscribed by M.R.M.V. had 
shrunk from over Rs. 2 lakhs in Rudhirothkari to about Rs. 14,000 only in 
Rakthakshi. As M.R.M.V. are initials denoting various members of the appellant- 
concern’s family an explanation was obviously required of this extraordinary 
reduction in their capital as shown in the accounts produced. Secondly, there 
were loans aggregating Rs. 1,34,500 outstanding against one G. M. Lotiah. 
This amount was transferred to the accounts of the new agency produced before 
the Department. But the transfer was not effected in a manner which is ordi- 
narily employed. The usual method of recording such a transfer would have 
been to make a debit entry against Lotiah with a corresponding 
credit entry in the folio ‘Old Account’ in the new agency books. 
But what the appellant-concern did was to make the credit entry in the account 
of Ahmad Ajam Pippidi instead of in the ‘Old Account’ folio. Thirdly, in the 
Pippidi account itself the transfer from the old agency to the new agency was 
effected by three separate transactions on three different dates instead of by a 
single transaction which is the usual method. Fourthly, certain transactions vnth 
one Mr. Lonsdale were also shown in the account of Ahmed Ajam Pippidi instead 
of in his o^vn accounts. According to the new agency accounts product the trans* 
actions -with Mr. Lonsdale were of recent date and the agent alleged that th) 
appellant-concern had no previous transactions with this gentleman. Documents 
found in Mr. Lonsdale 's possession, ho%vevei proved that he had been dealing with 
thie appellant-concern for many years previously. Among these documents were 
two receipts for Rs. 3,000 and Rs. 2,000 respectively, granted by the agent and 
by the proprietor s son. The particular transactions to which these receipts 
related did not find a place in the accounts produced. These receipts moreover 
proved that Mr. Lonsdale's dealings were with the appellaut-concem and net 
with Ahmad Ajam Pippidi. The above facts showed that the Ahmad Ajam 
Pippidi account was probably a fictitious account. Fifthly, the accounts of the 
O.R.M. firm at Theiiizeik in the Thaton District showed that on the 17th Sep- 
tember 1924 a sum of Rs. 5,000 was borrowed from the appellant-concern at 
Moulmein. The pro-note was executed not in the name of E.M., but in the 
name of Puduvayal K.V.M. through IMiuia Vina. Vina stands for Visva- 
nathan Chettyar, the proprietor of the E.M. concern; Muna stands for his son 
Muthappa Chettyar; while K denotes Kadaing Meya Kwin in which their 
paddy lands are situated. This loan, according to the accounts of O.R.M.. was 

the appellant-concern at Moulmein on the 
13th Feb^ary 1927. The agent of the appellant-concern admitted collecting 
this loan him^lf, but there no record of it in the accounts produced bsforo 
the Ineom^Ux Officer. Smhly, from a report received from the 
Income-tax Officer, Karaikudi, it appeared tfiat the head-quarterns accotuJs 

interest payments of Rs. 8,569-7-6 and 

ft? 1^“”^ accounting year Rakthakshi (1924-25) to the appellant. 

oXThl accounts of the latter produced at Moulmein 

TOncern “ Th^ inWaTs “v" ‘ k® “f the appeUaS;- 

V=th^ ^^ttpTa te.ar 

ITC4-3 ^ 
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on by the appellant-concern during the accounting year Rakthakshi (1924-25) 
and that other accounts must have been maintained in addition to those 
accounts.’’ 

(t;) The Assistant Commissioner in order to test the accounts on which 
the assessment was based accordingly issued a notice to the petitioners for the 
production of the following accounts :—( 1 ) All the new agency accounts com- 
mencing from the 24th April 1924. (2) Ail the old agency accounts (ie, the 

accounts of the agency prior to the new agency). (3) All the accounts showing 
the transactions with the C.K.hl.S., concern, Rangoon, for the year Rakthakshi 
1924-25. (4) All the accounts showing the investments in paddy lands in the 

Thaton District, the produce from them every year since 1923-24 and tne 
investments made in other Chettyar concerns from the sale proceeds of such 
produce. 

(/) On the 13th July 1927 the Assistant Commissioner passed an ordei 
directing the Income-tax Officer to examine these accounts when produced and 
report on them. 

(p) Of these accounts only No. (1) was produced; No. (2) was said 
to have been lost at the Rangoon w’harf by the person who was bringing it from 
Madras; as to Nos. (3) and (4) which, for convenience sake, are called here- 
after the R.M.P.R., accounts, it was alleged that the transactions and iiivCjt- 
ments mentioned concerned the family o£ Visvanathan s deceased brother Peri- 
yannan and that the petitioners had nothing to do with them. 

(/i) The Assistant Commissioner gave the petitioners a fui’ther hear- 
ing cn the 28th September 1927 when the petitioner’s advocate, their auditor 
and their Moulmein agent w'cre present. The agent said that he hoped to be 
able to recover the accounts that had been lost if he were given two months’ 
time ; he also agreed to produce* the other accounts called for, i.e., the R.M.P.B., 
accounts Nos. (3) and (4) above and in addition all the headquarters accounts 
kept at Puduvayal. A notice w'as accordingly issued to the agent for the pro- 
duction of accounts Nos. (1) and (2) and the headquarters accounts; and at the 
request of the agent a separate notice was issued to R.M.P.R., Sivagami Achi 
for the production of accounts Nos. (3) and (4). Five sets of accounts in all 
were therefore called for. 

(i) On the 10th December 1927, the next hearing took place and on 
that date the petitioners produced only the new agency accounts [2^^- 
above] which they had produced on the previous occasion. 

(j) On the i5th December 1927 the Assistant Commissioner sent to 
the advocate of the petitioners a note specifying the points which the petitioners 
were required to explain. A copy of this note is attached and marked A.* 

(k) On the 23rd December 1927 there was a further hearing and on 
the 3rd January 1928 the Assistant Commissioner called on the petitioners to 
show cause why the assessment should not be enhanced. On the 14th 

1928 the Assistant Commissioner came to the finding that the petitioners had 
maintained two sets of accounts for the accounting year but produced only one 
set before the Income-tax Department and that therefore the assessqient made 
by the Income-tax Officer on the incomplete accounts was inadequate. He ac- 
cordingly passed orders enhancing the assessment under the head “Burma busi- 
ness” from Rs. 78,413 to Rs. 2,00,000, which was an estimate of the petitioners 
income at Moulmein to the best of his knowledge and belief. Copy of this 
order is attached and marked B.* 


Not jirmtco. 
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(Z) Against this enhancement the petitioners appealed under section 32 
of the Act to the Commissioner. During the course of the proceedings before 
him the Commissioner refused to admit the R.M.P.R., accounts in evidence, 
at that stage. The Commissioner confirmed the enhancement made by the 
Assistant Commissioner. A copy of his order is attached 'And marked C.* 


3. The five questions which I am asked to refer are as follows. I arrange 
them for convenience in a different order from that in which they are stated 
by the petitioners. The petitioners originally asked me to refer some fourteen 
questions, but after discussion and correspondence with their advocates they 
have agreed that the five questions now referred cover all the points in issue. 

Qxustion 1; “^Vhcthe^ there was evidence on which the Assistant Com- 
missioner and the Commissioner could find that the books of account on which 
the assessment of the Income-tax Officer was based were not the full and CQiu- 
plete accounts of the petitioners’ business for the year.*’ 

QxusUon 2: “Whether in these assessment proceedings the Incoiutj-tax 
authorities were entitled to insist on the production in Burma of the petitioners*" 
accounts which were maintained in Puduvayal. ” 

Question 3 : “Whether the Commissioner erred in law in refusing to admit 
the R.M.P.R., accounts at the hearing of the appeal before him.” 

Question 4: “"^ether the enhancement of the petitioners’ income under 
the head ‘Burma, business’ made by the Assistant Commissioner was such an 
enhancement as is contemplated by section 31 of the Income-tax Act, 1922, and 
in accordance with the provisions of that section,” 

Question 5: “Whether even assuming that the petitioners wilfully failed 
to produce the accounts, the Assistant Commissioner acted illegally in enharujing 
the assessment in respect of their Burma business to two lakhs of rupees without 
disclosing to them the materials he had before him in support of such assessment, 
so as to give them an opportunity to rebut or disprove such materials.” 

4. As to the first question I would submit that it is the Assistant Commis- 
toner s finding only which is in issue since all that the Commisaoner did was 
to uphold it on appeal. The only evidence to be considered therefore is the 
^idenee before the Asmstant Commissioner with the exception of certain affi- 
davits filed before the Commissioner. 


ipr,^K on which the finding is based is set out and examinea at 

len^h m the orders of the Assistant Commissioner and of the Commissioner 

it are attached and marked B and C. I need only therefore state 

^ possible here. The first point is the reluctance of the petitioners 

accounts called for. The old agency accounts were first said, to 
^Ve been lost and later the petitioners’ agent said he hoped to recover them 
Their loss was not reijorted to the Police or to the shipping or wharf authorities 
and there is no evidence of any attempt to recover them. In the circuiS^ces 
It was reasonable- to conclude that they were not lost at all. The RMPR 

E M ' ^ accounts, were admittedly under the eon^l 

E. M. Visvanathan s son Muthappa and could have been produced if tha 
^.titioners wished to produce them. Their refusal' to do so strengthens tho 
^erence that the Moulmem accounts shown to the Income-tax oLer' wew 

+ 1 ^ and complete accounts of the business. The refusal to produce 

the headquarters accounts which the agent asreed to ohtflin ««« 

tfo late to S alto 

the u,ference against the accounts on" t.hich the asseS^U^’:^ 


prin*c<]. 
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• in <i>e amount of outstanding loans and the entries 

in the new agency accounts relating to Lotiah, Lonsdale and Pippidi are ex- 
plained by the petitioners by alleging tlial there was a partition between E. M 
Vjsyanathan and his son on the one hand and the widow of Hs brother 

R ^ separate estate called 

K.M.F R This IS such a convenient way of explaining transactions which pnmi 
facte ought to appear in the E.M. accounts but do not (by saying that such trans 
actions relatij to the R.M.P.R, estate) that it is naturally open to the greatest 
suspicion. The first mention of this partition in the proceedings occurs in the 
agent I petition of the 26th August 1927 in which he states that the family was 
divided in the life-time of Periyannan Chettyar, who died in March 1920. That 
petition was not submitted until after the petitioners knew that their accounts 
were under suspicion. But in an affida\it filed subsequently before the Com- 
missioner E.M. Visvanathan states that the partition took place in August 1923 
and that it was due to differences between himself and his brother Periyannan 
Chettyar’s widow. This discrepancy is difficult to understand since the agent 
had bfcn in the employ of the petitioners for about 15 years and would natur- 
ally know when a^ partition had taken place; and the statement was not made 
at random since it was made in writing and was supplemented by the oral 
statomenr that previous to July 1924 there were no separate accounts since trans- 
acti« ns of R.M.P.R. were too few to require accounts. He also admits that 
prior to the accounting yep the capital alleged lo be R.M.P.R., capital stood 
in the name of M.R.M.V., i.e., Visvanathan and his son. The agent also states 
that the partition was not reduced to writing whereas E. M. Visvanathan 
states that it was reduced to writing. An attempt was made by the 
petitioners to have the R.M.P.R., estate as.se.s.scd separately at Karaikudi when 
th>ey came to know tha‘t the accounts produced in Burmah were suspect, 
but the Income-tax Officer there, after investigating the facts, came 
to the conclusion that there was no partition. This finding is. T 
submit, an importamt piece of evidence as it was elicited by petitioners* at- 
tempt to get a separate a.ssessment at Karaikudi. 


The agent’s first explanation of the manipulation of Lotiah ’s account was 
that it was not taken over by the new agency as it was not considered good. 
Subsequently an entirely different explanation was given, viz., that Lotiah 's 
transactions were with the R.M.P.R., and when the debt became doubtful it 
was transferred to E. M., as it would not look well if R. M. P. R. suffered Io.ss 
on transactions \vith Lotiah ^vho was vouched for by E.l^I. As to why the cor- 
responding credit was made to the account of Pippidi it was explained that 
Pippidi was looking after the business of R.M.P.R., and the credit was there- 
fore made in his name. Now Pippidi is a man of straw who has admitted that 
he is supported by his father and that he bad no dealings ■with the B.M. since 
1923. Yet the agent stated in ISfay 1927 that two sums in cash of 
Rs. 2,000 and Rs. 2,800 had been taken from Pippidi in 1925. Finally it was 
admitted by the petitioners’ advocate before the Commissioner that the Pippidi 
account was a purely fictitious account invented ■with the object of coneealiug 
from the Income-tax authorities the existence of the R.M.P.R. estate. In re- 
gard to Lonsdale’s transactions too it is perfectly clear that the petitioners’ 
agent has not been telling the truth. Up to the final hearing of the appeal 
before the Assistant Commissioner he could or rather would give no explanation 
of this account other than that it possibly had some connection wth Pippidi. 
Only at the final hearing was it clearly stated that Lonsdale’s transactions were 
to be found in the R.hl.P.R., accounts. The whole explanation as to the 
manipulation of the.se accounts being due to the partition between B.M., nad 
R.M.P.R., is too improbable to be taken seriously. On the petitioners’ own show 
ing they have been making fictitious entries in their accounts with the object 
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of concealing information from the Income-tax authorities. This affords an- 
other reason, if one were wanted, for viewing their accounts with the gravest 
suspicion and putting them to strict proof that these accounts are the true and 
complete accounts of their business. 

The omission of the loan to O.RAf. firm. Theinzeik. from the petitioners^ 
accounts is explained by saying that it also is an R.M.P.R., transaction. But 
this explanation does not get over the fact that the loan was made in the names 
of E. 5r. Vis:\'anathan Chettyar and his son Muthappa and wa.s repaid to the 
E.l\r. firm (petitioners'), iloulmoin 


It will, I think, be admitted that, in view of the irregular and most un- 
usual cntrie.s in and omissions from the accounts which wore before the Income- 
tax Officer and the failure to produce the accounts called for by the Assistant 
Jommissioner. the appellants were bound, if they wanted the Assistant Com 
missioner to accept their accounts as the basis of his decision on the appeal, 
to prove the partition which was the foundation of their whole ease. But the 
only evidence for the partition — if it can be called evidence in the circumstances 
— put before the As.sistant Commissioner was the statement of the petitioners 
unsupported by any corroboration whatever. They cannot complain of lack of 
time or opportunity .since from fir.st to last the appeal proceedings before the 
Assistant Commissioner lasted nearly two years. And yet it was not until the 
?ase came before the Commissioner on appeal that the petitioners produced affi- 
davits in support of the partition and offered to produce the R.Sf-B.R. accounts. 
Meanwhile the petitioners had steadily refused to produce before the Assistant 
Commissioner the evidence which he wanted, viz., the various sets of accounts 
already set forth; and had produced no evidence whatever except their ojtti 
rtatement in support of their fundamental contention that there was a partition. 
I submit that, in the circumstances and on the facts, the onlv conclusion which 
the Assistant Commissioner could have come to or at least the obvious conclu- 
sion was that the accounts which were before the Income-tax Officer were not 

the true and complete accounts of the petitioners’ business at Moulmein for 
the accounting year. 


when the Assistant Commissioner enhanced the 
assessment and subject of course to the contrary view being held by the Hon hie 

that is the position on which this question 
should he decided. The petitioners had everj' opportunitv to put their cas^e before 

Commis.sioner and since they refased to suport their mere state- 
ment by any corroborative evidence I submit that the evidence offerS bvThem 
subsequently before the Commissioner should be ignored. 

4 • * qu.estion therefore I submit that there was evidence on which the 

Assistant Commissioner oould find that the accounts before the Income-tax Officer 

fhLtndTnr • ‘ Commissioner was justified in uphoTdTnl 

.V * 9" second question it was contended on hehnlf nf 

^at tlic Assistant Commissioner was not entitled to insist on the ■n>. 

Burma of the accounts kept at Puduvayal Xt Zt h?sh^M v 

examined by the Income-tax authorities of \Lt Di^rict l^ fteirnefV 

appep) the petitioners did not go so far as to sav that the A. 

aet^ illegdly in insisting onfte prX&f tie aoemtntr 

said was that he acted irregularly and nniustlv T mVin.'. thay 

C:Sone“ha“d"thrSer^o"ral?^ “ 

have studied the convenienee of the petitioners is rnK’^wd^eiS? 
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nor a question of law arising out of the proceedings. The Assistant ComnuV 
saoner s i)owers in tliis respect are conferred by section 37 and thlt 

poses no such Jimitation as is contended for by the petitioners. In my 00^1^11^ 
therefore the answer to this question is 'Yes’. ^ 

6. My opinion on the third question is that the Commissioner did not err 

accounts on appeal. The Commissioner was 
acting undci section 32 which, so far as the appellant’s opportunity of putting 
his case IS concerned, prescribes only that the Commissioner should give fie 
appo lant an opportunity of being heard. To say that this includes the obliga- 
tion to admit any fresh evidence that the appellant cares to put in is to strain 
rhe meaning of the words which are plain and clear; and on the particular fa-'+s 
of this case such an interpretation would be manifestly absurd since the peti- 
tioners had every opportunity of producing these accounts before the Assistant- 
ommissioner and did not do so. I submit that in income-tax proceeding's the 
law gives the appellant no more right to put in fresh evidence on appeal than is 
2 i\en to an appellant in a civil appeal by Order 41, Rule 27, of the Civil Pro- 
cedure Code. 


As to the fourth question the petitioners contended that the enhancem mt 
by the Assistant Commissioner is illegal on two grounds:— (a) that section 31 
gives the Assistant Commissioner no power to ignore the materials which were 
accepted and acted upon by the Income-tax Officer and to make a summary assess- 
ment which is a mere estimate: (h) that section 31 gives the Assistant Commis- 
sioner no power to as.scss income which according to him was not included in and 
not covered by the assessment appealed again.st. Section 31 lays down no condi- 
tions precedent to an order of enhancement. There is nothing whatever in the 
section which would indicate that the enhancement must be based on the materials 
before the Income-tax Officer. On the contrary, sub-section (2) which provides 
for a further enquiry negatives this view. Nor is there anything in section 31 
which prevents the Assistant Commis.sioner from making an enhancement which 
is only an e.stimate. If the evidence produced by the appellant is held to be false 
or incomplete and he is unwilling to state the full facts as to his income, I 
submit that the only course open to the Assistant Commissioner is to make an 
estimate to the best of his .judgment. 

The second argument on this question is in my opinion equally fallacious. 
If this argument were correct it would not be po.ssible to make an enhance- 
ment under section 31 in any ease. For what the Assistant Commissioner has 
done in this eas<* is to enhance the income of the Moulmein business and not 
o bring under assessment a new source of income or income from a new busi- 
ness the existence of which was not known to the Income-tax Officer at the 
time of making the as.sessment. 

On this quesion therefore I am of opinion that the enhancement was such 
an enhancement as is contemplated by section 31 of the Income-tax Act and 
in accordance with the provisions of that section. 

fi. On the fifth nucstion t^e petitioners maintain that before the enhance- 
ment was made the As.«istant Commissioner was bound in law to disclose to 
them tho materials on which he came to the conclusion that their income from 
Bnrmn business was Rs. 2 00.000 and not Rs. 78.413 as determined by the Income- 
tax Officer from the petitioners’ accounts. T fail to understand how this ques- 
tion is raised in view of the manv opportunities which the petitioners had of 
nrofluciho' all relevant accounts before the Assistant Commissioner and satisfy- 
ing him that the set of accounts produced before the Income-tax Officer were^the 
true and complete accounts of their business. Moreover, the particular points 
which led the Assistant Commissioner to believe that the petitioners had with- 
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hold thoir tru; acoounts fi'om tho Incoino-tax Officer were clearly put to tLe 
petitioners before the enhancement was made and yet they still failed or refused 
to produce the accounts called for or any other evidence whatever which would 
have satisfied him tliat his belief was not justified. In tho eircunystances, the 
only course open to the Assistant Commissioner was to make an estimate of the 
petitioners' income from their business and 1 submit that the estimate made by 
him cannot be impugned. (Ju this question therefore my opinion is that the 
Assistant Commissioner did not act illegally. 

C. H. Gaunt, for the Cro^\^l. 

A. J. Darwood with Foucar, for the Assessecs. 


JUDGMENT 

This is a reference by the Commissioner of Income-tax of Bunna. 
facts of the case are fully and clearly set out in the reference and it is unnecessarj* 
to give them in detail. Briefly stated they arc that the E. M. Chettyar firm, 
which was carrying on business in Moulmein, was as.sessed for the year 1925-26 
by the Income-tax Officer on an income of Rs. 1,00,386 of which Rs. 78,413 
was income from the Moulmein business. The assessce had returned a loss of 
Rs. 7,508. The Chettyar firm appealed against the assessment under section 30 
of the Act; and the Assistant Commissioner, during the hearing of the appeal, 
became suspicious of the accounts. He thereupon directed the Income-tax 
Officer to make a further enquiry. The result of the enquiry was submitted 
to him and for the purpose of testing the accounts on which the assessment was 
leased he issued a notice to tlie Chettyar firm to produce four sets of accounts. 
Of these accounts, one set was produced before him ; one set was said to have been 
lost at the Rangoon wharf when it was being brought over from Madras and the 
two other sets were alleged to be the accounts of R.M.P.R. which is said to, be a 
separate business carved out of the E. M. firm by an arrangement with the 
a deceased partner and to have been created for the purpose of being 

her deceased fuTbanl; 

V AT ^ \® 2 rmg the Assistant Commissioner was told that the agent of 
^ accounts lost at the wliarf and he also agreed 

^ produce the IkM.P.R. accounts which were kept at Puduvaval and not in 
Burma. Later the Assistant Commissioner sent to X advocate^^^ 

Chettyar firm a note wherein he asked them to explain certairnoTntT Thn 1/ 
planation was either not forthcoming or was not sati« 5 fflPtAr^ fiT’ . 
Commissioner, who on the 3rd January 1928 issued a noUce to^the 
to show cause why the assessment should not be enhanced Thi« 
to do under the proviso to section 31 of the Act He later en w 
ment under the head of Burma business from Rs 78 4lf to^ 

In his appellate judgment the Assistant ComSisJoner stated that^ 

his information and belief the net taxable in^Z oi ^ y V 

Moulmein was not less than two lakhs The PWt,?! at 

matter in appeal to the Commissioner of Income-tii, who dTsi^i^edl^ 

The Commissioner was then asked to refer to this Oniirt n 

tions said to arise out of the case ; Couit the foUowmg ques» 

V 

1. Whether there was’ evidence on which the Assistnut Pa • • 

Commissioner could find that the hnoW« ^ ComnussioneT and 

assessment of the Income-tax Sficer 

and complete accounU, of the petitioners’ biLn4 fw®the 
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2. Mhotiier in these assessment proceedings the Income-tax authorities 

were entitled to insist on the production in Burma of the peti- 
tioners' accounts which were maintained in Puduvayal 

3. Whether the Commissioner erred in law in refusing to admit the 

R.M.P.R. accounts at the hearing of the appeal before him. 

4 \\'hether the enhancement of the petitioners’ income under the head 
Burma business made by the Assistant Commissioner was such 
an enhancement as is contemplated by section 31 of the Income- 

tax Act, 1922, and in accordance with the provisions of that 
section. 

5. Whether even assuming that the petitioners wilfully failed to produce 
the accounts, the Assistant Commissioner acted illegally in enhanc- 
ing the assessment in respect of their Burma business to two lakhs 
of rupees without disclosing to them- the materials he had before 
him in support of such assessment, so as to give them an opportu- 
nity to rebut or disprove such materials. 

The 2nd question has not been pressed before us in view of our judgment 
^in another case* in which a similar point arose, w'here we decided that it was 
competent for the Commissioner to call for the production of books which were 
maintained outside British India. 

We shall now consider the other questions seriatum. 

' Question 1 seems to be a question of fact disguised as a question of law. 
It has been repeatedly held that under section 66 of the Income-tax Act only 
questions of law can be referred to the Court. We have no jurisdiction to con- 
sider any question of fact and the finding of the Assistant Commissioner or the 
Commissioner on questions of fact is final. It has, however, been held that the 
question whether there was any evidence on which an Assistant Commissioner 
or the Commissioner could come to a finding of fact is a question of law. If 
there was any evidence upon which it was reasonably possible for the Com- 
missioner to come to the conclusion at w'hich he arrived, the High Court will not 
consider whether on that evidence that finding was correct, because., the High 
Court is not a court of appeal in respect of findings of fact arrived at by the 
Commissioner. ;See the American T’hrcad Co. v. »/oycc(l) and the cases dis- 
cussed therein). Even where, as in this case, the fining of fact is an inference 
from other facts the question whether such an inference has been properly drawn 
is not a question of law. An inference oi fact dra^^^l from other facts admitted 
or proved is itself a finding of fact. Thus in Queen v. Special Commissioners of 
Income iax{2) the Master of Rolls in considering the question whether the Com- 
missioners were entitled on the ground of the asscssee not producing his books 
coupled with certain other facts to draw the inference that certain items in a 
schedule f urni.shed by the assessee w'cre wTong said ; — ‘ ' It is a question of the true 
inference which they had to draw as a matter of evidence upon the facts which 
they had in evidence before them. But to draw an inference of fact from 
evidence before you is not a question of law at all. The inference is a question 
of fact just as much as the direct evidence of fact, and it would be an appeal 
against facts, which we are not erttitled to entertain, and consequently there 
can be no Mandamus. To say that tliese gentlemen did not assume to hear and 
determine tlie case is idle. They did. But the question is whether they did it 
by the exeicisi of something which was beyond their jurisdiction. I say, if 


U) c Tax Cas. 1. | 2 ) 8 Tax Cas. 28D. 

•Reported aa Somasuudaratn Vhettiar v. ('ommissioucr of Income-tax, Burma, 4 I.T C. It 
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that is a question of fact, the mere question of whether they appreciated tne 
evidence rightly or not, and whetliei* they drew a right mferencs 
of fact, is not tiio subject matter of a Mandamus at all. There would be an 
appeal if there was an appeal, but there is none.” 

In this case, tlio Assistant Commissioner, from the fact of non-production 
of certain books \Yhich the Chettyar firm was ordered to produce coupled with 
other facts mentioned in his order, came to the conclusion that the books of ac- 
count on whicli the assessment was based were not tlic full and complete accounts 
of the petitioner s business for the year of assessment. This is a finding of fact 
and there was ample evidence from which the Assistant Commissioner could 
draw the inference that the books produced were not the full and ckimpleto 
aecounts of the business. Whetlicr on the evidence we would conic to fhe same 
conclusion or not is a question which does not arise. 

It has been urged before us that as there was a partition among the 
members of the E. M. family there was justification or, at all events, excuse for 
the E. AI. firm not producing the R.AI.P.R. aecounts, but the question whether 
this alleged partition took place and whether it afforded any excuse for the 
nonq.roduetion of the books before the Assistant Commis-sioner are questions of 
fact. They arc pieces of tlie evidence on a consideration of the whole of which 
the Assistant Commissioner arrived at his finding of fact. We therefore ans^ver 
Question 1 in the affirmative and hold that there was evidence on which the 
Assistant Commissioner could come to the conclusion at which he arrived. 


Question 3. After the Assistant Commissioner had enhanced tlie assessment, 
and when the matter was taken up in appeal to the Commissioner, the Chettyar 
firm offered to produce the R.AI.P.R. accounts. These ought to have been pro- 
duced before thf! Assistant Commissioner and it was entirely in the discretion, of 
the Commissioner whether or not he would admit further evidence at that stage. 
Tlie Commissioner rightly remarks that an appellant in income-tax proceedings 
has no higher right in adducing fresh evidence in appeal than he would have in 
a civil case under Order 41 Rule 27 of the Civil Procedure Code. The Chettyar 
firm had had ample opportunity of producing the R.AI.P.R. accounts before the 
Assistant Commisvsioner and therefore we answer this question in the negative 
and hold that the Commissioner did not err in law in refusing to admit tliose 
accounts at the hearing of the appeal. 


As regards Question 4, it was suggested before us that the Assistant Com- 
^ssioner had arrogated to himself the power of assessing to the best of his 
judgment which is given only to the Income-tax Officer under section 23(4) of 
the Act. From the reference submitted by the Commissioner the arirumenJ: on 
this question before him seems to have been that section 31 does not <»ive the 

f ^‘iterials accepted and acted upon 

^ * Officer and to make a summary assessment and that it does not 
give the .A&sjs.onl Commi^ioner pow«'_ to-assess on income which aeoordin*^ lo 
him was not included in and not covered by the assessment appealed against 

second of the two arguments above stated we are in affi-ee 
men! with the ^immissionor; if the argument wore sonnd h 


^ As regards the first part of the argument it i<! 

Assistant Commissioner is satisfied that the account books produced t!*'® 

are not the complete accounts and the assessee Xs nnt 

to enable the A.ssistant Commissioner to arrive at a correcUsSrom^^^^^^^^^ 
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the only course open to the Assistant Commissioner is to make an estimate of the 
income to the host of his jiKljrment. but this docs not moan that the Assistant 
Commissioner acts under section 23(4) of the Act. But in a case like the pre- 
sent he is entitled to make an assessment to the best of his judgment. He must 
of course give the reasons and the basis of liis assessment for the purpose of enabl- 
ing the Commissioner to see whetlier the e.stimate was made according to tlie best 
of the Assistant Commissioner's judgment or it was wholly arbitrary. In his 
appellate order the Assistant Commissioner says “To the best of my informa- 
tion and belief tiic nett taxable income of tlie a])i)ellaiit-('oneern 's businc'ss at 
Moulmein during the accounting year was not le.ss than two lakhs of rupee.^. 
It is highly improbable that any as.ses.see and least of all an astute Chettyar 
money lender, would go to the length of maintaining n double set of accounts 
and concealing part of his income unle.ss the stakes were worth the hazard. 
Under section 31 (3) (a), therefore I •enhance tlie asse.ssment under the head 
“Burma Bu.sines.s“ from Rs. 78,413 to Rs. 2.00.000”. It will thus be seen that, 
thoiigh the ^ssistant Commissioner states tliat the assessment is to the best of 
his information and belief, he does not mention the facts and figures on wiiicli 
his assessment was based. In matters of asscs.^ment where such wide i)owcrs 
are vested in the Income-tax Officials, it is highly desirable that they should avoid 
even a semblance of arbitrary action. Our answer to Question 4 therefore is 
that if the enhancement of the Assistant Commissioner is based on materials from 
which he could reasonably conclude, though only as a rough e.stimate. that two 
lakhs of rupees were the income of the I\roulmei!i business then the enliance- 
ment was legal; if, on the other hand, the enhancement was wholly arbitrary 
and based upon no materials, it was illegal. In view of this answer tljc proper 
course for the Commis.sioner to adopt will be to call \ipon the Assistant Commis- 
sioner to give the gi’ounds on which he based his asse.ssment and the Commissioner 
as an appellate tribunal can then consider whether the enhancement was justi- 
fied^ on those materials. If in his opinion there w’ere materials on which the 
Assistant Commissioner could arrive at the enhanced figure there is an end of 
the matter, since there is no further appeal and we cannot enter into the 
questions of fact, namely, as to the sufficiency of tho.se materials for the conclu- 
sion arrived at. 

Question 5: On this question the argument before us took an apparent 
different turn from that before the Commissioner. It W'as argued, first, that the 
Assistant Commissioner was bound in law to disclose the materials on which he 
came to the conclusion that two lakhs of rup(*es were* the income of the Bui'ma 
business in order to enable the Chettyar firm to meet the case. The proviso to 
section 32 contemplates merely a notice by the A.s.si.stant Commissioner that he 
proposes to enhance the income. It is not neces,sary under that proviso to give 
notice that the Assistant Commis.sioner proposes to enhance the as.sessment to any 
particular figure or to disclose the materials on which the enhancement is about to 
be made. As we have stated in the answer to the last question, it is de.sirablc that 
the Assistant Commissioner, in his order enhancing the asses.sment, .should men- 
tion the basis of the enhanced a.ssessmcnt but this is merely for the purpo.se 
of satisfying the appellate tribunal that the as.se.ssment was not arbitrary. It 
was^ open to the Chettyar firm when notice was is.sued under the proviso to 
section 32 to show cause against the enhancement and to convince the Assistant 
Commi.s.sioner that if he did enhance the income it should not be above a cer- 
tain figure. Our answer to Question 5 is therefore that the A.s.si.stant Commis- 
sioner did not act illegally in enhancing the asses.sment without previously dis- 
closing the materials on which he based the enhanced as.sessment.. 

Each party will bear his own costs in respect of this reference. 


RAGHUNANDAN PRASAD v. COmiR. OF INCOME-TAX, B. & 0. 12.** 
(324) IN THE HIGH COURT OF JUDICATURE AT PATNA 
Before Mr. Justice Das, Mr. Jxtstice Kulwunt Sahey and Mr, Justice Wort. 


(7th August, 1929.) 

Raja Ragliuiiandan Prosliad Singh and another 


Assessees 


V. 


Tlio Commissioner of Income-tax, Bihar and Orissa . . Referring Officer. 

Indian Income-tax Act {XI of 1922) Sec. 10 — Money-lending business — 
Loans on mortyayes providing for compound interest — Purchase of . properties 
by nwriyayce in txicution of mortgage decrees — Income therefrom, when realised 
— Purchase, if capital transaction — Proper basis of computation of assessable in- 
conte — Cluun for deductions. 

The assc.ssccs carrying on money-lending busmess, in 1894 lent a sum of^ 
Rs. 2 lulJis on a mortgage of the Srinagar Raj and in 1904 advanced a further 
loan of 3 tukhs and obtained a mortgage for Rs. 7,33,135 whicJi included the 
sum of Rs. 4,33,135 being the principal and interest due under the mortgage of 
1894. In 1912 another sum of Rs. 3 lakhs was advanced by the assessees on a 
second mortgage of the Raj. The mortgage deeds provided for interest being 
calculated half yearly and added on to principal. In execution of decrees ob- 
tained in 191V on the mortgages of 1904 and 1912 the assessees on the 19lh No- 
vember, 1924 and 316^ January, 1925, purchased the mortgaged properties in 
court auction for Rs. 25,65,100, the assessees' claim under the decrees amounting 
to Rs. 27,13,379. Bale certificates were issued on the ISt/i and 21si December 
1925 and possession was obtained by the assessees on '60th September, 1926. 

On an assessment to income-tax for the year 1926-27 on. a sum of 
Rs. 15,53,033 being the purchase price less the cost, charges, expenses up to the 
sale, and the capital sums onginallg advanced, the assessees contended that the 
interest under ike mortgages became capital under the terms of the bond and 

''r " due, that interest under the 

J ^ mvrtyiujc of 1904 uias no longer assessable and 

that the ym chase of the properties was a capital transaction. X)he assessees 

rul 'tor ‘"uTchJl 9<^rtain sums of money paid by them into Court as seen- 

lily foi the claim of a third party over the properties purchased, as well as the 

amount of decree obtained against them by a prior mortgagee and expenses incurr 

t “Hd <0 compute 

the doit Court Commissioner'. A furJer l2unU^^^^ 

from the purchase of the mortgaged property were received hv ^ profits 
the daUs of the court sales prioVto <Ae *”* 

realisation ofTtlZ 

On a reference to the High Court wider Sec. 66(2) of the Income-tax Act 
ms assessable as^ hauinj feeru^^n^ thlZc^'^^ accounts, the mortgage income 

vail, 2*4SSs ,t' 'S ZfSL “• 

and transaction of purchase was not a capital transactiem, 

Ws 
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(4) that the profits tare rcuJ\sid by the asscssccs on the dates ivheii 
the court sales became absolute and not on the sale dates. 

On a reference by the Commissioner of Incomedax under iiec. 66(1) 

HELD, that on a purchase by the morfgayce of mortgaged properties in 
execution of a mortgage decree, profits for income-tax purposes must he taken 
to be what is left over of the total sum realised after satisfaction of principal 
and costs. 


Case [Miscellam'ous Judicial Case No. 60ol’192Sj stated under Sec. 66 (1) 
and (2) of the Indian Income-tax Act, (XI of 1922) by the Commissioner of 
Income-tax, Behar and Orissa, for the opinion of tlie High Court. 


CASE. 


In the year 1926-27, the Income-tax Officer, Honghyr, made an assessment 
under section 23(3) of the Income-tax Avt on Raja Ragliuuandan Prasad Singh, 
M.L.A., and Raja Heokinandan Prasad Singh, .M.L.C., of Moiighyr (hereinafter 
referred to as assessees) on an income of Rs. 17,02,321 of which Rs. 16,23,459 
represents tlie income which was field by the Income-tax Officer to have been 
received by the assessees in the previous year as the result of execution and satis- 
faction of certain mortgage decrees against the proprietors of the Srinagar estate. 
The Assistant Commissioner on appeal reduced the assessed income to 
Rs. 15,53,033 by his order dated 23-5-27 and the assessees tlien filed before me 
an application for reference on certain points of law or alleged points of law. 
These questions, as framed by the assessees, and set out in their applications, over- 
laped considerably and at the time of hearing they reduced the number of ques- 
tions of law to 7, and I shall discuss these after setting out the history of the 
case. 


2. Kumar Srinand Singh who at one time was the sole proprietor of the 
Srinagar estate had two wives, by the first of wliom he had one son Kumar 
Nityanand Singh, and by the second two sons, Kumar Kanilanand Singh and 
Kumar Kalikanand Singh. As the result of a partition effected in the year 
1892, Kumar Nityanand got one-third share in the property, the other two- 
tliirds .share passing to Kumars Kamlanand and Kalikanand jointly. In the year 
1894 (1301 F.S.) Kumar Nityanand Singh borrowed a sum of two lacs from the 
predeces.sor in interest of the assessees in tliis case and executed a mortgage bond 
in his favour mortgaging liis entire one-third share in a certain portion of the 
property which he had acquired by partition. This Kumar Nityanand 5 years 
later (1306 Fasli) borrowed Rs. 3-l|2 lakhs from the Rajas of Baneli executing 
a mortgage bond in their favour. On the basis of this mortgage bond, the Rajas 
of Baneli filed a suit and obtained a mortgage decree dated 11-3-02 against 
Kumar Nityanand for a sum of Rs. 4,57,159. The other two Kumars, Kamlanand 
and Kalikanand purchased this mortgage decree from the Baneli Raj for a con- 
sideration of 5 lakhs, but as they were not in a position to pay ready money 
they executed a mortgage bond for 5 lakhs in favour of the Rajas of Baneli on the 
same date on which the purchase was effected, namely, 12th September 1903. 
On the 20th October 1903, Kumar Kamlanand and Kumar Kalikanand purchased 
by Kebala the one-third share of Kumar Nityanand in the Srmagar estate and 
from tlie date of purchase they came into possession of that share. 


3. Up to the ISth July 1904 assessees’ dues on the bond for 2 lakhs taken 
from Kumar Nityanand in 1301 Fasli amounted to R.s. 4,33,135, wliile the dues 
of the Baneli Rajas on the bond of 5 laldis dated the 12th September 1903 
amounted to Rs. 5,25,815. As the assessees’ predecessor in interest and ali^ 
the Baneli Rajas threatened to bring suits for realiiiation of Iheir dues, at this 
lime the two Komars, Kamlanand and Kalikanand paid to the Baneli Rajas 
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Rs. 815 from their own pocket and borrowed from tlic predecessor in interest 
of the asscssecs a further sum of 3 lakiis whicJi they also made over to the 
Baneli Itajas and for the balance of amount due to the Baneli Kajas 
viz., Ks. 2,25,000, the two Kumars Kamlanand and Kalikanaiid exe- 
cuted a fresh mortgage bond dated the 18th July 1904. Thus, they satisfied 
the entire debt due to the Baneli Rajas arising out of tlie bond for 5 lakhs 
exeetied on the 12lh September 1903. 

4. The amount due to the predecessor in interest of the assessees on the 
bond for 2 lakhs ui> till the 18th July 1904 was Rs. 4^33,135 as stated above 
including interest and [jrincipal wliile fuifher the assessees' ]>redecessor in interest 
Inul advanced 3 lakhs in cash. Tlie total .sum due to assessees’ predecessor in 
interest was therefore Rs. 7,33,135 and for ibis sum Kumars Kamlanand and 
Kalikanaiid and Kamalanaud’s two minor sons, Canaiiand and Ambikanand 
through their father and guardian Kamlanand, executed a mortgage bond on 
the 18lli July 1904. This was the bond in suit in Case No. 464 which has rcsuUed 
;n a ueeree and execution on behalf of the assessees and the profits arising out 
of whieli ha\’e been taxed in the present case. 


5. 


The 2nd mortgage bond on whicli suit No. 465 was based is dated the 
7th November 1912. The circumstances in which this suit rose are as follows: 
The total amoun^ due to the Baneli Rajas on the mortgage bond of Rs. 2,25,000 
dated the 18th July and referred to above amounted to Rs. 3,34,000 on the 7th 
November 1912. At this time (November 1912) the Baneli Rajas were con- 
templating the filing of a suit for recovery of their dues and to satisfy the said 
debt Kurnar Kalikanand (Kamlanand being then dead) for self and as Karta 
of the joint family borrowed from a.ssessces’ predecessor in interest a sum of 
3 lakhs and executed a mortgage bond in Iiis favour on that date (7th November 

1912) and paid that sum to the Baneli Rajas, thus satisfying the entire debt 
due to them on their bond of 18th July 1904. 

in which assessees were plaintiif and the 
proprietors of the Srinagar estate defendants were tried jointly and a decree 
was passed in favour of the assessees on the 22nd December 1917 and Bio 
judgment of the Subordinate Judge was upheld on appeal to the High Court 
and the Rnvy Council The mortgaged iiropcrty was put to sale and bought 

on 18 l 19 31-1-25 while confirmation of sale took placa 

21-12-20, that is, in the Previous year” 1925-26 on the income 
of winch assessment was made in this case. 

7. The second mortgage in favour of the assessees is of the year 1904 and 
the third IS of the year 1912^ It appears that the proprietors of the Srinagar 
estate iiad mortgaged the whole estate including the portion covered bv the 
appellaiits mortgages to the Eajas of Bajieli for seven lakJis on the 29th Ainll 
tlj^c Bancli mortgage was therefore subsequent in date to the 2nd 
mortgage of the assessees, but prior to the 3rd mortgage. In the bond of 
the 3rd mortgage there lyas a covenant that the lien of the bond of thri901 
mortgage was to be kept intact by this subsequent mortgage of 1912 this clause 
being inserted because the Baneli Rajas held another mortgage for •> 95 mn 
against tim Srinagar estate tlie date of which was exactly 
of the 2iid mortgage m favour of the appellants, namely the IS^ulv loni 
and as a matter of fact the 3rd mortgage in favour of tho 
executed by the proprietors of the Srinagar estate to "[“s 

money to pay off the Baneli mortgage of 19of The Bweli Ear k 

filed a su t in 1923 0.1 the basis of the mortgage bond ri92o LLZ.T’ 
estate' and the assessees co-defendauts In making ik(^ 

their mortgage of 19f2 was prior to the mortgige of 191“^ plaimM*^ 
the covenant in the mortgage of 1912 the rights of the BaLli 4 S a’® WM 
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bond wuru translencd to tlie asscssees. The court however held otherwiic and 
on the IMh September lU^b parsed a decree for Rs. 1,50,818 against the assessees 
and in lavour of tiie plaintift in the case, that is, the Baueli Raj chai-Kine 
a portion ol the propeny pureliased in auction by the assessees with the oa^ 
nient oi this siiin. It will be seen that this order was passed after the close of 
the hnancial year on llie income of winch assessment has been made in Inis 
case and 11 ;.l, when eonhrmation of the sale took place, this suit waspending. 

8. in JUllJ Aumar Ghaiianand, a minor sou of one of the defendants in 
tile above (\so mortgage suits who had not been made a party to them hied a 
suit in tile court of the Subordinate Judg-e of Bhagalpur claiimng, oiie- 
eighlh share in the mortgaged property and praying that the sale be not confii’med 
111 respect oi tins one-eigliih sliare. As tins suit was still iiending when eonlirma- 
tioii oi the sale was due, it was directed by the High Court tliat assessees should 
ueposit security to the value of Rs. d,2U.638 being one-eighth of the purchase 
Vnee ol tiie properly under both decrees and a deposit of this amount was accord- 

V- u ^ judgment of the Bubordinate Judge dated 

lo-J--/, It has been held that Kumar Ghaiianand s share and interest in the 
Brinagar estate did not pass to tlie assessees by the sale and assessees have now 
brought anotaer mortgage suit against Kumar Ghanaiiad in the Court of the 
Bubordinate J udge ot l\longliyr, praying for a decree against Kumar Giiaiianad 
in z'espect ol tins one-cighth sliare of tlie propei’ty. 

i’acts of the case above, so far as is necessary. I 
facts ^ questions of law wliicli the assessees claim arise out of these 

as follows: “When a bond is discharged and 
extinguished by a fresh bond and where the asst'ssees ha\e credited th(f princi- 

011 tile ^ii*st liond lie said t * * i its, can notional interest 

Sid bund ^Mdc' n iM subsequent to the execution of the 

nd bond and can it be charged to income-tax subsequently T ’ It will be remeiuber- 

N^fv fnnT'‘Tf. ^ two lakhs to Kumar 

N Oanand and that m the year 1904, Rs. 2,33,000 and odd had accrued as 

intucst on that bond, that in the later year assessees gave back this old bond 
and had executed in their lavour a fresh bond by the successors of Kumar 
Nit>anand lor a sum ol Rs. 7,33,000 and odd, this being the total of 2 laklis 
nt H ^ t f advanced tlie interest accrued to date and 3 lakhs in cash advanced 
at the lime the Iresh bond was executed. Assessees contend that they should 
hd\e been taxed on tliat sum of Rs. 2,33,000 as the income of the year 1904-05 
and all that they can taxed on now is the interest, if any, notionally received 
on the flesh bond of 1J04. The view of the assesSecs would ordinarily be cor- 
rect but the circumstances of this case are exceptional. In the first place, 
tins sum oi Rs. 2,33,000 and odd is not shown separately as interest realised 
m the ai«essees books of account of that year cither in the interest account or 
m the personal account of the debtor. Becoudly, when an attempt was made by 
the Income-tax authorities to assess them on that sum in the following year, 
they contested the point successfully either before the Collector of the District 
or the Commissioner of the Division. As tlie assessment records of that year 
have been destroyed it is difficult to get any documentary evidence on the point, 
but 1 have examined under section 37 of the Income-tax Act the clerk of the 
Incoine-tax Office, Mongliyr, of the time who has since retired and also liai 
Baliadur Cliiuii Lai Roy, at present Deputy Commissioner of Kxcise, who was 
Income-tax Dy. Collector in Mongliyr from the middle of 1906 to the middle of 
1908. According to tlie clerk, it was the Collector who directed that the prede- 
cessor in interest of tlie assessees should fiot at that time be assessed on the amount 
ol ii-terest ii.cUiocd in the renewed bond but that the amount will be assessed 
when it is actually realised by the purchase of the piortgage property or by 
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pa^nnent in cash. According to the Rai Bahadyr the Collector 3n making the 
assessment actually included this amount, but the Commissioner of the Division 
on appeal by the predecessor in interest of the assossees accepted the appell- 
ants’ content ion and held that the amount should not be taxed in that year but 
should be taxed viven the property subsequently passed to the assessees. I prefer 
to accept the (\)dcnce of the Rai Bahadur who is a witness of superior edueatiru 
and .-1 trained imelleet and assessees have done nothing to rebut the conclusion 
arrived at from this evidence. They ha/o not even filed an affidav't challenging 
the correctness of the .statements made by the witness. Assessees’ coifnsel hns 
filed a petition before me on the date the Rai Bahadur was examined claim- 
ing that T could not examine a witness under Sec. 37 when hearing an appli- 
cation under See. 66(2) and when I pohited out that I was also dealing with 
the ease under Sec. 33 on assessees’ own representation, lie filed another peti- 
tion withdrawing the application under Sec. 33. As however, I can take action 
and indeed legally do take action under See. 33 on my own initiative, it is ob/ir.us 
tnat the petition withdrawing the application originally filed under Sec. 83 
does not i*cniove that jurisdiction and that I can therefore examine witnesses 
under Sec. 37. 


11. In my view therefore assessees cannot have it both ways and in view 
of tlie line of action taken by them in 1905, they can now be taxed on the interest 
accrued from tlie date of the original bond and subsequently received as the 
result of the sale and buying in of the judgment-debtors’ property. 


12. Tlic 2nd question may be formulated as follows: “When a property is 
purchased in execution of a mortgage decree .by the mortgagee subject to de- 
posit of security sufficient to safeguard the interest of a party claimin<^ a one 
eighth share in the property to be unaffected by the decree, can the ?alue of 
the wliole property be taken into account for the purpose of computing profits, 
or, on the other hand, can the amount deposited in the court as security in these 
circumstances be claimed as deductible expenditure in computing profits”? 

13. In my view these questions should be ans^vered in favour of the De- 

partment. A&sesseos cany on a business in money-lending and are assessed on 
their income from that source tmder Sec 10 of the Act Thr»,r • 

undo.- See. 10(2) (ix) any expenditure incurred sollt for 

earn...!? tlie profits or gams on which they are taxed Assessees 

rr^ZhT.', ZZant^ orth‘a\“ 

and tlie deposit may possibly become an expenditure oPihT assessed, 

and may be deducted from their profits of that vear nccLll ^ 

be held to be an expenditure of the vear nn +i^ «<?eordingly, but it cannot 

being assessed. ^ar on the income of which tax is now 


ad.niss.dde ^le;ZTZ^heirZetm: V/ - 

held by the courts to hold a prZmortgage over thZZ® been 

which eventually turns out to be a chafgf or?he nZlT 
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IT). T]»is refers to the sum of Rs. 1,50,000 and odd which the courts 
held to be flic vnlin* of the ineiimbraneo held by the Beneli Raj on part of 
tlio pro]>ej'ty ]nirehased by the appellants at auction sale. The facts in this 
matter are set out in ])ara‘rrai)h 7 of the statement of the ease and the couit’s 
fii’diuirr n»t\’eTse to the assessees in this case was passed on the 18th Seprem^cv 
1020, that is. in the year subsequent to the year on the income of which tax 
is beinp: charged. This sum is in my view therefore not an admissible deduc- 
tion from the income of the year on which tax is now beinj? assessed under any 
of the siil)-S(‘ctions of section 10 of the Act. It may be a capital loss of the 
snbse(|uent year or, on the other hand, it may be an admissible deduction from 
the income of that sub.sequent year in which the amount was actually paid 
to the j)laiiitiff in the case. 


16. Tl,(‘ 4lh question runs as follows: “When there is a covenant in a 
mortfraore deed to capitalise interest in default of payment, can income-tax be 
cha7*«red in respect of the defaulted sums as interest when the mortprage pro- 
perty is subseouently sold in satisfaction of a decree for interest and princi- 
pal”? In the bond of 1904, there was a stipulation that interest will be cal- 
culated half Yearly and added to principal, or. in other words, compound inte- 
rest was charged on the amount advanced. As.sessecs in this case keep their 
accounts on a cash basis. They did not in the intervening years between 
the date of execution of the bond and sale of the judgment debtor’s property 
receive ■|)aymcTit of interest in cash or by constructive receipt in any way and 
the finding of the "Madras High Court in the case Pt/dah V cnhaiachalapcAhy 
Garu. V. The Commissioner of hxeomc-tax, supports the depart- 

mental \Hew. 


17. The 5th question is formulated as follows: “Docs the law contem- 
plate taxation of notional receipts of income and profits arising from the pur- 
«-*hase by the mortgagee of the mortgaged property? Is not a purchase by 
the mortgagee of the mortgaged property sold in execution of a decree a capital 
1 rans'ci ion’’? In my view the.se (juestions .should be answ<*red in favour of 
the D<'partm<‘nt. Tlie law nowhere defines ‘income, pi'ofits or gains’ ar^ n» 
heading 8 of the statement of total income called for under Sec. 22(21 of the 
Act and ^et c\\* \. 7 Kler statutory rule 19. T find that 07ie of the sources of i77c -mo 
is interest on mortgage.s. rioa7’ly thci'ofore the authorities who framed the 
statutory rule w(‘7‘e of opi77io77 that i7itei'est 07i mo7’tgages was taxable. 
Assessees’ argume77t a]>pear.s to be that when they purchase mortgaged property 
at auction sale this oy)eration is a capital tran.saction and what they acqmrc 
is capital, b77t no authority has bee77 adva77ced i77 support of this view and 
it is in my opinion unsound. The alignment ayipai'ently is that when a creditoi 
advances money 07i mo7‘tgage he acquires a contingent interest in the 
mortgaged and when he subsequently buys i77 the property at auction sale n 
•nc(iui¥csi the complete intere.st of the debtor in the property aiid ttiis is 
capital transaction. If it is true that tlie creditor acqiiii'cd a , V' 

res-t in the pi-opei-ty at the time the mo7-{gage was executed, this mteresi s 
ac(|uir<‘d for the purpos(‘ of securing Ih:' debt and for no other purpose, 
not arguable that a (h-bl can be satisfied only by the ti-ansfcr of money J* ' 
It can be satisfied hy receipt of money’s worth and when 
pas.scs to the creditor this passing of the pi-operty should he held 
satisfied the debt up to the value of the yiroperty which has ^ . 

a decree holdtm buys in mortgaged pi'opcrtv, though the trance loii y. 

Tiallv a single ivjnsactidn, it is in reality of a dual nature and w ^ 

happens is that the amount for which he buys in the property has ® " 

ally received by him and udth that notional receipt he purchases the pro 


(1) 1 I. T. C. 16S. 
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pci^y. It is submitted therefore that this question should be answered in 
favour of the Department. 

18 The Gth question i. formulntod ns follows: “If the profits or gaiM 
arisiiK- to the asscssees from the buying of mortgaged property are taxabl , 
wliat is the date on whieh the profits are to be deemed to have arisen^ 
the date of deerce, tlie date of sale, the date of confirmation of sale, or the 

date of delivery of possession?” 

10. In this case tlie decrees were passed on 22 - 12 - 17 , Court sales took 
nlaoe on lf)-ll-i24 and 31*1-25 and confirmation of sale on l8-12-2o and 
while d(‘liverv of possession was effected on 30-9-26. The Income-tax Officer 
has hold that the profits arose on the date of confirmation of sale and in this 
view I concur. Obviou.sly, the profits did not arise or rather were not reeeiveu 
bv the as.sessees on the date of the passinjr of the decree; for a d^ecree is simply 
a findinir of Ihe court that a certain sum is due by the defendant to t ;.' 
plaintiff as interest, principal and costs. Apain, the date of sale cannot be held 
to be the date on which the debt was extin/ruisbed, for the sale when first 
made is only provisional and contingent and becomes final only on confirma- 
tion. It is true that under section 65 of the Civil Procedure Code when a 
sale has been confirmed, the property shall he deemed to have vested in the 
purchaser from the time when the property is sold and not from the time when 
the sale becomes absolute. This action however gives only retrospective 
effect to the right in the property purchased but that right is created only after 
the sale is confirmed. Asscssees claimed before the Income-tax Officer that tho 
interest on these mortgage.?, if received at all, was received at the time the 
delivery of possession was effected, that is, in the subsequent year. Clearly 
they cannot then raise the contention before the anpellate authorities or before 
me that the profits were earned in the year in which the decrees were passed, 
for according to their own svsfem of accounts and their own argument, tho 
interest was realised only at the time of delivery of possession. I do not accept 
the view that the profits in this transaction were realised when delivery of 
possession was effected, for delivery of possession is only a symbolic act and 
right, title and interest had already passed to the assessecs the moment tho 
sale was confirmed. 


20 The 7th question runs as follows; ** Assuming that there are profits 
arising mit of rliis transaction which arc legally taxable, are the assessees env»"h^ 
to deduct from the§e taxable profits expenses which are always entailed in 
taking deliverj'^ of possession and effecting mutation in the CoUectorate regi^ 
ters?” In my view they are not, as title in the property passed to Ine 
assessees at the time of confirmation of sale and these expenses were incurred 
subsequently and incurred not for the purpose of earning the profits now taxed 
but for the purpose of maintaining the title which had already passed to them 
or deriving benefit from the property which had already passed in satisfac- 
tion of the principal and interest. 

21. The last question framed under Sec. 66 (2) is as follows; ^'What k 
the correct method of computing the value of the property acquired by tlie 
assessecs in this case? Is the bid of the as.sessecs to be assumed to be the cor- 
rect valuation, or on the other hand, the valuation put on the property by the 
Civil Court Commisiohers before the sales”? 

% 

22. The lolal amount on the basis of the two decrees due to the assassees 
is Rs. 27,13,379. The Civil Court Commissioners had valued the property before 
the sale at Rs. 17,13,701 and the appellants bought in tho property fur 
Rs. 25,65,100. The method adopted by the Civil Court Commissioners for 
arriving at this valuation was follows : They took the gross income of each village, 
'deducted land revenue, cesses and 10 per cent, as cost of collection and multiplied 

ITC4-9 
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the balance by 16. In other words, they took the value of the property as being 
16 times its assumed annual net value. Tliis method, however, is obviously a 
rule of thumb method and it must be presumed that tlie jirice bid for the 
property by the decree-holder is in the a])sence of proof to the contrary not 
'aji excessive prico. Assesseos contend that for the pvjpose of putting a 
stop to later objections to the .sale on the ground of inadequate price they bid 
much higher than the valuation made by the Court and that it was immaterial 
to the assessees how high they bid so long as the sum bid was less than the 
decretal amount, because the judgment debtor had no other ])roperty from which 
the balance could be recovered. This argument is not convincing. Copy of 
the bid-sheet of the court has not been produced and it is impossible to say how 
the bidding proceeded. If the as.sessees thought that the property was wjrth 
only 17 lakhs, that is, the Civil Court Commissioner s valuation, they would 
willingly have let the property go at the bid previous to their own final bid 
which must have been much higher than the Commissioner’s valuation, for 
then they would have realised so much more of their dues. There is nothing 
on record to show that assessees made an excessively high bid for the prope.ty 
and there is no good reason for their doing so. In my opinion, therefore, 
»his question should be ans^ve^od in favour of the Department. 


23. I now .submit a question of law ari.sing out of this case for !hc 
decision of their Lordships under Sec. 66(1) of the Income-tax Act. The facts 
out of which this question arises arc these: The total of the decrees passed in 
favour of the assessees including principal, interest and costs upto the dale 
of sale was Rs. 27,13,379 and the appellants bought in the mortgaged property 
for Rs. 25,65,100. The Income-tax Officer was of oj>inion that realisations should 
firrt be appropriated to interest and not principal and made as.sossment accord- 
ingly, while the Assistant Commissioner held that the appellants by making 
a declaration declaring what portion of the amount realised was interest and 
what portion was principal had made an ajipropriation in this case and he ac- 
cordingly reduced the amount of tax asse.ssed hy the sum of Rs. 1,48.270, that 
is, the difference between the total amount of the decrees and the sum for which 
the property was bought in, holding apparently that this sum should be treated 
as representing interest and not capital. I do not find on record any declara- 
tion as referred to by the As.sistant Comniissionor and I do not under- 
stand what he meant by this declaration. The question •which arisen in 
this matter may be formulated as follow.s: *‘When a creditor executes a mort- 
gage decree against a debtor and puts to sale the mortgaged property in satis- 
faction of the decree, if the total vsum realised by the sale is less than the 
total of principal, interest and co.sts due, is the .amount realized to be taken, 
for income-tax purposes, as credited after sati.sfaction of costs, first towaro.s 
the payment (.f interest up to the amount of interest due and the balance « nl.v 
credited towards the satisfaction of ])nncipal, or, on the other hand, should the 
profit for income-tax purposes be taken as wliat is left over after satisfaction of 
principal and costs”? 


24, I state my owm opinion in this case. as required by Sec. 66, sub- 
section 1 of the Act. In my oy)inion the view taken by the Assistant Com- 
missioner is incorrect. It has been held in the Privy Council case of T 
dnri Appa i'nn Parfhamrathi/ JRao(\) that as between creditor and 

debtor the ordinary rule as to payments hy the debtor unappropriated cither to 
principal or interc.st is that they arc* first to be applied to the discharge of 
interest. Further it is direetod in Order 34 rule 13 of the Civil Proeodure 
Code that the proceeds of a sale in .satisfaction of a mortgage shall be brought 
into Court and applied as follows: Fir.slly, in payment of expenses of .sale, 
secondly in payment of dues to a prior mortgagee, thirdly, in j)ayinent ot all 


(1) I. L. R. 44 Mad. 670. 
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interest due on account of the mortgage iu consequence whereof the saU was 
directed and of the costs of the suit in which the decree directing the sale 
made, fourthly, in payment of principal and lastly the residue, if. any, shall 
be paid to the person whose property was sold* Again 1 find in Uhosh s Law 
of mortgage in India, 4th edition. Volume I at irngc 0l2 that if no appropria- 
tion is made either by the debtor or the creditor the latter will appropriate tlie 
pa>’inents as between principal and interest to interest in the drst place a*id 
then to principal. I see no reason why the ordinary rule of appropriation as 
between creditor and debtor should not apply when arriving at profits or inconio 
for income-tax purposes and in my view after deduction of the costs which 
clearly were incurred in earning the profits, the balance sliould be credited iu 
fhe fii-st place lovarcls the satisfaction of interest and only any sum left 
over after satisfaction of interest should be credited towards repayment of capi- 
tal. At the same time, as the Department in this particular case has ad- 
mitted that the assessccs have a business in money lending the balance of prin- 
cipal which cannot be recovered should be allowed as a deduction from the 
assessed profits in the year in which such balance is definitely proved to be 
irrecoverable under tlie executive instructions contained in para 38 of the 
Income-tax Manual. This may be in the year iu which this particular assess- 
ment was made or in a subsequent year. 

K. P. Jayaswal, A. K. Mitter and P. B. Binha, for the Assessees. 

The Advocate-General of Bengal, and C. U. Agarwala, for the Cro^vn. 


JUDGMENT 

DAS, J. : — The Income-tax Officer assessed Raja Raghunandan Prasad 
Singh and Raja Deokinandan Prasad Singh, (who will be referred to as the 
assessees tluxiughout this judgment), for income-tax in respect of the year 1926- 
1927 upon the sum of Rs. 17,02,321 of which Rs. 16,23,459 in the judgment 
of the Income-tax Officer, represented the profits received by the assessees in 
the previous year as the result of certain mortgage transactions with the pro- 
prietors of the Srinagar Raj. On appeal, the Assistant Commissioner reduo 4 
the assessed income to Rs. 15,53,033. At the request of the assessees the Com- 
missioner of Income-tax has stated a case to this Court under section 66(2) of 
the Income-tax Act 1922; and he has also referred a question of law, on 
his own motion, for our decision under section 66(1). 

In order to appreciate the arguments which have been advanced before 
It IS ne^ry to set out the facts as found by the learned Commissioner 
bnnandp Singh, the proprietor of the Srinagar Raj, had three sons. Niba. 
n^d Smgh, Kamlanand Singh and KaUkanand Singh. Sometime in UOd 
Wityanand Smgh separated from his brothers. In 1894 he borrowed Ks 2 00 030 
from the predecessors in title of the assessees and executed a mortgMo bond 
in his favour In 1897 he borrowed Bs. 3,50,000 from the BaneU ^ on the 
security of the properties belongmg to him. The Baneli Kaj sued to ou- 

M“eh 1902, obtained a decree for 

® ^ KaM^aud Smgh purchased from the Baneli Raj the decree oh- 

^ ^ agamst Nityanand for the sum of Rs. 5,00,000, but being un- 

able to find the ^ney, executed a mortgage bond in favour of the BaueJi 

On 20^ October 1903 Kamlanand and Kalikanand purchased from 
Niyanand ins share m the properties constituting the Srinagar Raj umi 

bee^e hable to ^tisfy ^e claims of the predecessor in title of assesses. 
^0 poation on the 18th July 1904, which is a very material date in these 
proceedmgs, was as follows ; Kamlanand and Kalikanand owed the 
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or their predecessor in title the sum of Rs. 4,33,135 on the transaction of 1894. 
They also owed the Baneli Raj Rs. 5,25,815 on tiie transaction of the 12th 
September 1903. It appears that the Baneli Raj was pressing for repayment. 
On the 18th July 1904 Kamlanand and Kalikanand paid Rs. 815 to the Baneli 
Raj. They borrowed another sum of Rs. 3,00,000 from the assessees and paid 
the whole of it to the Baneli Raj in reduction of their indebtedness to the 
latter. They were still liable to the Baneli Raj for Rs. 2,25,000 for which they 
executed a fresh bond in its favour. Ilaviu^^ borrowed the sum of 
Rs. 3,00,000 from the assessees they executed a bond in their favour for 
Rs. 7,33,135 which included the sum of Rs. 4,33,135 which they owed the 
assessees at the date of this fresh transaction. On the 7th November 1912 
Kamlanand aiid Kalikanand borrowed another sum of Rs. 3,00,000 from the 
assessees and paid the whole of it to the Baneli Raj in reduction of their in- 
debtedness to it. It will appear then that the assessees or tl ‘ir predecessor in 
interest advanced to Kalikanand and Kamlanand or their predecessor in title 
the sum of Rs. 2,00,000 in 1894, Rs. 3,00,000 on the 18th July 1904 and 
Rs. 3,00,000 on the 7th November 1912. 

The asses-sees instituted two suits on the two mortgages, one dated the 
18th July 1904 and the other dated the 7th November 1912, and in^ue comse 
obtained mortgage decrees as against the Srinagar Raj family. The mortgaged 
properties were put up for sale on the 19th November 1924 and the 31si 
January' 1925; and they were purchased by the assessees themselves. Th:;/ 
obtained sale certificates on the 18th December 1925 and the 21st Decemb;r 
192^ ; and it appears that they obtained delivery of possession on the SOJi 
September 1926. I may mention that the claim of the assessees at the date of 
the sale on tlie mortgages to which I have already referred amounted to 
Rs. 27,13,379. The properties were however sold for Rs. 25,65,100. The 
Assistant Commissioner took the view that the sum of Rs. 25,65,100 after 
deducting thereout the cost, charges and expenses incurred by the assess3js 
up to the dates of the execution sales less the capital sums advanced repi''- 
sented the assessable income of the assessees on the Srinagar mortgage 
transactions. The question which we have to consider is whellicr the view taken 
by the learned Assistant Commissioner is well-founded. 

It was contended by Mr. Jayaswal on behalf of the assessees that it is 
too late now to assess the interest on the Srinagar Raj mortgages to income- 
tax and that such interest should have been assessed, if at all, as it accrued 
due. Section 4 of the Income-tax Act which is the charging section provid<'.3 
that the Income-tax Act “shall apj)ly to all income, profits or gains, as des- 
cribed or comprised in section 6, from whatever source derived, accruing, or 
arising, or received in British India, or deemed under the provisions of th;s 
Act to accrue, or arise, or be received in British India. Mr. Jayas\val con- 
tends that the interests on what have been described as the Srinagar Ka] 
mortgages as “inconje, profits or gains” accrued to the assessees as they fell due 
jfrom 1894 and that the claim of the Cro^^Tl to assess that interest in the 
financial year 1926*27 is wholly inadmissible. Now in dealing with this iioint 
we are conclusively bound by the finding of the Commissioner that the assessees 
kept their accounts on the cash basis and that those accounts do not sluw 
actual realisation of intere.st at any time. T think the fallacy of the argummt 
lies in confusing a debt due but not realised with income. It is one thing to 
say that a claim accrued to the as.ses.sees to recover the interest due to them 
by suit ;it is another and a different thing to .say that an income accrued to 
them. 

But in truth the question has been settled by an authoritative decision 
of the Judicial Committee in St. Lucia JJsines and Estates Company Lid., v. 
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Colonial Treasurer of St. Lucia{l). I take the facts of that case from the 
head-notes, and the}' are these. In 1920' the appellants sold all their piro- 
pertics in St. Lucia and ceased to reside or carry on business there. In 1321 
interest upon the unpaid part of the purchase price was payable to them, 
but it was not paid. The appellants were liable to pay income-tax for the 
year 1921 under tlie Income-tax Ordinance 1910, of St. Lucia only if the 
interest above-mentioned was ‘income arising or accruing’ to them in 1321. 
The question wliich their Lordships of the Judicial Committee had to try was 
whether the interest which was not paid in 1921 was nevertheless * income arising 
or accruing’ in 1921; and their Lordships had no difficulty in answering the 
question in the negative. In so deciding Lord Wrenbury who delivered the 
judgment of the Board said as follows: — “The words ‘arising or accruing’ 
occur repeatedly in the Ordinance, e.g., in Sec. 4, sub-sec. 1(a), (b), 
(c), (d) and (e), coupled with the words, ‘and derived from’ or ‘or derived 
from’. Sometimes the expression ‘derived from’ is used alone, See. 5, sub- 
see. 1 (a), (c), (g), (i) and (ii). The respondent contends that the above in- 
terest ‘accrued’ to the company in the year 1921, because it was payable in 
that year and none the less because it was not paid in that ' year. 
'Iheir Lordships do not agree. The words ‘income arising . or ac- 
cruing’ are not equivalent to the words ‘debts arising or accruing'. To give 
them that meaning is to ignore the word ‘income’. The words mean ‘money 
arising or accruing by way of income'. There must be a coming in to satisfy 
the word ‘income’. This is a sense which is assisted or confirmed by tlio 
word ‘received’ in tine proviso at the end of Sec. 4 sub-sec. 1”. The words in 
the Indian Statute are exactly the same as those which Lord Wrenburv was 
considering in the case just cit^. It seems to |me that these words must 
leceive the same interpretation m India as they did in the Colonial case In 
my view the argument advanced hy Mr. Jayaswal must be overruled 


It was next contended that by the express agreement between the parties 
the interest as It accrued due was added to the capital and that the agree- 

capitalisation in the sense that no tax can be levi^ on 

“ provisions as to compound mterest in the bonds executed by the 
proprietors of Srinagar Kag. The question then resolves into this- Dora -he 

mortgagor covenanted that on his death or on his son’s dcaih wl.- v 

shoidd first happen he, his executors, ^IZiTraZs of asd^ 

to the mortgagee the principal sum secured, together with P®y 

at the rate of 6 per cent per annum reckoned from Au^^lO 

time of such death ; and if the aggregate amount of ^ ^ **** 

any part thereof should not then be pid wo^d mterest or 

part by equal half-yearly payments Thp^mnrt«o ^ ^ terest on the unpaid 

died in 1906. His execLr Cd to the mS^" his son and 

consisting of principal and interest found due S STmorti*"’ 
ne*fiow proposed to pay off the acereffAto a “jortgagor's deat^ 

claimed the right, in so to dS 

gate sum m represented interest. It waT armed that 
^age there wa s a^ntraot that interest sh^idd te LpttafLidXl^ 

(1) (19241 A. C. 808. 

(8) (1907) 3 Cb. 448. 
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lore tile executor was not entitled to deduct income-tax on so much ol the 
aggregate sum as represented interest as income-tax was not payable on it 
Ihc argument was negatived by Warrington J. (as lie then was) in Siie 
woras: Ihen there is one word I ha/c to say on the question of capitS- 

Lion. It was argued that even if the interest before the death of W. G G»-av^n 
was within Sec. 40, it then ceased to le so, and became capital* and itseU: 
liable to pay interest; in other words, that there was a contract that it should 
be capital. 1 do not think so. I find nothing in that deed to capitalise the 
mteiest or to change the character of tlie interest and make it something which 
It was not before. In order to reco.er this interest the executors of the 
mortgagee would have to sue the mortgagor s executor on the covenant foe 
payment ot interest. The effect of the last clause of the covenant is only that 
If the principal and interest is not paid al the right time, the unpaid interest 
IS Itself to bear interest. There is no capitalization.” 

The decision in this case was followed in in re. Morris Mayhew v 
Ualton{i) winch was attirnied by the Court of Appeal in Mayhew v. HaUonri). 
11 was pointed out by I', u. Dawrence, J. tiial * iiie decision in In re. Craven’s 
Mortgagee^) has stood unehallenged lor more than Id years, and lias lu all 
probability, been acted upon in numerous cases”. In these circumstances the 
learned judge thought tnat he was relieved from having to form any conclu- 
sion of his oH-n as Ins clear duty was to follow that decision which he accord* 
ingiy did. In the Court of Appeal, however, there was an elaborate discos. 
Sion; but the Court m the end, came to tlie unhesitating conclusion that an agrees 
ment as to compound interest does not ellect capitalisation. In my judgment 

the view taken by the learned Commissioner is right; and I have no hesitation 
whatever in endorsing it. 

It was then contended that the iute'.cst which accrued on the bond of 1S94 

hUv 'vas extinguished so far back as the loth 

^ mentioned that the proprietors of the ttrinagar Kaj 

of rf transaction of 1894. They took a further 
lean of I^. d,0O,U0O from the assessees on the I8th July 1904 and executed a 
bond 111 favour oI the asse^ees for Rs. 7,38,185. It is claimed that the trans- 
aettoD^ of die 18th July 1J04 must be looked as if the mortgage bond of 1894 
was completely paid oil and that a fresh advance of Its. <,80,185 w’as made 
on tlie 18th July 1904. Mr. Jayaswal contends that the assessees should have 
been taxed on the sum of Ks 2,88,185 which represented the accumulated interest 
on the bohd, of 1894 as the income of the year 1904-05; and that it is loo late* 
now lor the Crown to claim income-tax on that sum since it must be regarded 
as Jia\iijg been actually received by the fessessees in 1904. The answer to tho 
aigumdit IS that, as the Coiivmissioner has lound, the assessees keep their accounts 

o ^ Commissioner has also found, ‘‘this sum of 

a\s. 2, -18,000 and odd is not shown separately as interest realised in the assessees’ 
books ol a^ceount of tiiat year either in tlie interest account, or in the personal 
account ol the debtor”. The inference is irresistable that the bond of 1894 was 
not extinguished Irom the point of view ol the income-tax administration since 
uotliing was received by the assessees as income, profit or gain in that year. The 
view tal;en by the learned Commissioner is obviously right and must be aft'irmed. 

ubxt question argued is formulated as follows in the case as statM 
by the Com^ssioiier : “ \\ iieii a property is iiurchased in execution of a mort- 
gage decree by the mortgagee subject to deposit of security sufficient to safeguard 
the interest of a party claiming a one-eighth share in the property to be ua* 
afleeted by the decree, can the value of the whole property be taken /into ao* 


C) (lyifi) 1 ch. 172. 
(iy07) 2 Ch. 448. 
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count for the purpose of computing prrfits, or, on the other hand, can the 
amount deposited in the court as security in these circumstances he claimed as 
deductible expenditure in computing profits”? The point arises in this way* 
In 1923 Kumar Ghananand Singh, one of the sons of Kalikanand Singh, fil-*! 
a suit in the court of the Subordinate Judge of Bhagalpur claiming l|8th share 
in the mortgaged property and praying that the sale be not confirmed in res- 
pect of his l|8th share. It appears that in the mortgage suits which the assessees 
instituted against the proprietor."' of Srin:*gar Raj, Kumar Ghananand Singh was 
by a mistake left out ; and it was this circumstance which encouraged Kumar 
Ghananand Singh to claim, that the sale had not the effect of passing his l|8th 
share in the mortgaged properties. As the suit was still pending when the 
assessees applied for confirmation of sale, it was directed by the High Court that 
the assessees should deposit security to the value of Rs. 3,20,633, being l|8th of 
the purchase price of the property under the mortgage decrees ; and it appears 
that the assessees did furnish security for that amount. It is now contended that 
the profits or gains in the case should have been computed after making allowance 
for Rs. 3,20,633 as “an expenditure (not being in the nature of capital expendi- 
ture) incurred solely for the purpose of earning such profits or gains.” In my 
opinion it is impossible to give effect to the contention. It is sufficient to say 
that the assessees have not incurred any expenditure at all though they have 
given roeiirity for a definite sum and that if they incurred any expenditure 
It was not incurred solely or otherwise for the purpose of earning such profits 
or gains. It may be that if Kumar Ghananand Singh ultimately succeeds in 
his action, the assessees will incur a loss; but the Income-tax Department will no 
doubt take .such loss into consideration if and when it takes place and set it off 
against the income, profits or gains under any other head under section 24 (1) 

T question in my view does not arise in the present 

T''® "f* P®’"* ^th reference to a decree which Baneli Raj has 

Srina4^r Rai"f h« morteage transactions of tho 

^ V *l vl? ? omitted to mention that on the 29th April 1916 the oro- 
pnefors of that Raj executed a mortgage bond in favour of the Baneli Ra^ to 
secure an advance of Rs. 7,00.000. The Baneli Raj brough a su"t in 102^ 

these eireumstanoes the a.ssessees elnim »<> j j tne assessees. In 

oome the amonnt of the d^obt^V^Mh" m by 

answer to the argument is that no expenditure has yet been menr^p? b 
ees and it cannot be allowed at the nrp«!on‘ tV^ incurred by the 

of the learned Subordinate Judcc wa«! nv^n ;i* fho decision 

le., in the year s4se™en/ o ^e 18th Reptemher 1920. 

Charged. It is obvious then that that bet.ig 

the income of the year on which tax is rnw baV ^ deduction from 

sub-.secfion.s of section 10 of the Act It mnv be a^ewed under any of the 

year, or it may be an admiL^lfdeduLTfromV^^^^^^^^^ subsequent 

receipts of incomranTprofits^aSLg^rom^^ contemplate taxation of notional 
mortgaged properties aKt of 

« by .... n„„ fa S' 
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side the provisions of rho Tnoome-tnx Ac‘. T am nnaMo to a^rce with the con- 
tention. The asse.ssee.s were entitled to recover from the Srinagar Rai monw 
or money s worth. The properties which they liave now purchased represent tin 
money oriffinally advanced to tlio Srinn<?ar Raj tojrether with tlie necumulated pro- 
Tits on tl?o ndyanoos. Tt is in fact the money orijrinally advanced with the ac- 
erued p7*ofits in another form. So the matter stands on principle; but it is also 
eoneinded by the deeisions in S^roffish uju? Canadian Gencrnl InvcRimcnf Co., Ltd. 
V. Eas^!07^(^) niu] California Coppfr Siimdicate v. TTurri<i{2^. Tn the former of 
the eases, the «iii<*sfion aro.se in this way. The ai>pellant held bonds of a com- 
pany nnnhie to meet tim coupons for the intere.st thereon for the half y?ar 
from 1st July 1015. A reoreanisation involving the formation of a now com- 
pany took place, and the appellant surrendered the bonds, with the un))aid cou- 
pons, and roeeivod in exehamro 5 per ee7it bonds of the new company of equiva- 
lent face value, bearing interest from 1st Julv 1917, together 
with an issue of debentures of the new company equal in 
face value to 10 per cent, of the face value of the surrendered bonds, such 
ciebentures beinor thus equivah-nt in face \nlue to the coupons for the two years’ 
interest from dnly 1st. 101.5 to July 1st 1017. Tt will be noticed that the in- 
terest was paid in kind, not in cash; and. in eomputinor the profits of the ap- 
pellant. a sum equal to 75 per cent of ♦he face value of these debentures, as re- 
presentinpr their a ♦ual value, at the time of receipt, was ineluded as iuoom** 
received. This method of eom.putation was contested by the assessees: but it 
was held that, there bein? before the Commissioners evideuee sufficient to enable 
them to determine that the dohentures ivpresented the two years’ intere.st on 
coupons .surrendered, the value of the debentures had been properly included in 
the computation of the company’s profits, and that there was no material o.i 
which to question the Commis.sioners’ findinpr that 75 per cent of the face value 
of the debentures represented the profit. 


Tn the latter of the eases, a company formed for the purpose, infer alui, of 
aequirine and rc.selliinr mininor property, first acquired and worked various 
mines, and then it resold the whole to a second company rceeivinp: pa^Tnent, not 
in cash, but in fully paid shares of the latter company. The Income-tax depart- 
ment look the view that the difference between the purchase price and the vahi.^ 
of the sliares was a profit assessable to iueomo-tax. Tt was contended on behalf 
of the company that the case was one -.J .substitution of one kind of eanital for 
another and that. in any ease, no tax should be levied until the value of the shares 
had been realised in money. The Court negatived the contention and held that 
the view taken by the Tneome-tax department was correct. In delivering the 
.nidcrment of Ibe Court. Lord Tr.nvner saM as follows: *‘But it was said the pro- 
fit wa.s not realis<‘d profit, and therefor-' not taxable. T think the profit was 

realised No doubt here the price took the form of fully raid up shares 

in another company, but if there can be uo realised profit except when that is paid 
in cash, the shares were realizable and could have been turned into cash.^’ 
Tliese eases appear to mo to bo relevant, and I must accept the conclusion reach id 
by the Commi.ssioner on this point. 

The next point aroaied raised the question whether the Income-tax Denart- 
ment employed a correct method of computation. What fell to be decided was 
what was tlie profit made by the assessees on the Rrinai?ar mortgrages. At the dite 
of the sale there was due to the asse.ssees Rs. 27,13,379 on the mortcraGres in qu ’s- 
tion. They purchased the properties at the court sale for Rs. 25.65,100. The 
assessees contend that t.he real value of the properties was not Rs. 25,65,100, the 
price paid by them, but Rs. 17,13.701 as ^ alued by the Civil Court Commissioner. 


(1) 8 Tax Ca«. 265. 

(2) 6 Tax Ca3. 167, 


137 


COmilSSIONER OF INCOME-TAX, B. & 0. 


Now if Rs. 17.13,701 be regarded as the value of these properties, then it must 
follow that considerably les.s profit was made by the assessees. I not pre- 
pared to attach any importance to the valuation as made by the Civil Court Com- 
missioner- but it is sufficient for me to say that the Income-tax Department did 
not err, in point of law, in taking the viev^ that the price paid by the assesso rs 
represented the true value of the properties and that there is no material in the 
record which would enable us to say that its conclusion in point of fact, is 
not a correct one. 

The next question argued is one of considerable difficulty, and it is neces- 
saiy for me to proceed with care. The question is formulated as follows in the 
case stated by the Commissioner; “if the profits or gains arising to the 
assessee.s from the buying in of mortgaged property are Taxable, what is the date 
on wliioh the profit.s are to he deemed lo have^arisen? Is it the date of decree, 
the date of sale, the date of confirmation of sale, or the date of delivery oT posses- 
sion’'? The importance of the question lic.s in the circumstance, that, in order 
to enable tlio Crown to claim income-tax in the case, it must be shown that the 
profits accrued, arose or were received by the assessees in “the previous yeac’*, 
that is to .say, in the year ending with th * 31st March 1926. 


The mortgage decrees were pronounced on the 22nd December 1917, so that, 
if that date be taken as the material date, it must follow' that the Crow has 
lost its right to recover income-tax in respect of the profits made by the assessees 
on the Srinagar mortgages. The argument that that date must be taken to be 
the material date was not seriously pressed before us, and it Is not necessary for 
me to say more than this that the obtaining of decrees is not equivalent to rea- 
lization of profits. An elaborate argument was however advajiced to us in support 
of the view’ of the assessees that the profits must have been received by them on 
the 19th November 1924 and the 31st January 1925, the dates of the court salis. 
If this argument be well-founded, then it must again follow that the present 
assessment must go, though the Crow’n has the right to proceed against the 
assesees under section 34 in respect of the income w’hieh escaped assessment. We 
are informed that the Income-tax Officer has served notice on the assessees under 
^ction 34; so that it must follow' that the question argued before us is of no prac- 
tical importance so far as this case is concerned. But the question is of general 
importance and it is necessary that we should decide it. 


„„„ ^ have understood Mr. Jayaswal's argument, it is this; it is quite at 

error tp-suppose (so he eoiitends) that the immovable properties purchased by th' 

iherra^* represent the actual advices made by them together with the profit! 

hrthTrnli position according to him is that which has been put so dearh 

.'P I'*™- ‘ ' “ 'decree bolder buys it 

Commissioner in paragraph 17 of the case 

dual natule'’amrT*l"" a single transaction, it is in reality o?i 

^ happens is that the amount for which he buvs in 

he notionally received by him and with that notional rereip 

fr^m Lnri !n‘’Sir"oMhX' 

tion is not different, according to the ar)rumeL^Vn?f.S^K 

a^ees who are the decree holders havrtf^mselves ^ because th.: 

Jayaswal relies upon Order 21 Rule 72 of the 

decree holder purchases wUh thTe^e^ pe^^on 

money and the amount due on the dwree may be set-off purchase 

the court executing the decree shall enter un LtiafaetbJn another and 

« ,« M., « 
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tact paid the purchase money into court end have therefore not withdrawn the 
^rehaae money the transaction must b- regarded as if they paid the p^haae 

purchase money, so that it must follow that the prohts 
accrued to them at the dates of the sales. ^ 


said the argument is a weighty one; but at the same time if this 
argument is to succeed, it must follow that the material dates are not the dates 

M which the Court entered up satisfaction of the decree 

^ow there are no materials in the record to enable us to decide when the court in 
lact entered up satisfaction of the decree; and, this being the position we are 

not at lihertyto question the Commissioner's finding on this point. 


But in truth the question is of a more complicated nature. When a third 

party purchases properties at court sales, he is required to bring the money into 

court at once for the protection of the decree-holder. But where the decree 

holder himself purchases the property*, he is not in need of the protection ; and so 

the Code provides that the purchase money and the amount due on the decree 

rnay be set off against one another. But dees it follow that, becaulS the set off is 

allowed under the provisions of the Cod^, the profits are aetiially received when 

♦he Court enters up satisfaction of the de cree? The solution of the question-re 

. _ .some of the more important sections in tKe Code relat- 

mg to court sales. 


It is abundantly clear from section 65 of the Code that the property does 
not vest in the auction purchaser until the sale has become absolute. I do not 
overlook the actual words of section 65 which pro\ides that the property shall 
be deemed to have vested in the purchaser from the time when the property Is 
sold and mot from the time when the sale becomes absolute. Section 65 creates 
a statutory fiction, but as that section makes it quite clear, the fiction comes into 
play when the ^le has become absolute and not a moment .sooner. The reason is 
obvious. A period of at least thirty days must expire from the date of sale before 
the sale can become absolute. During that period the sale is liable to be set 
aside at the instance of the judgment debtor on the ground of irregularity in 
publishing or conducting the sale under Order 21 Rule 90 of the Code, or on 
deposit by him in court of the amount specified in the sale proclamation together 
with a percentage on the purchase money by way of compensation to the pur- 
cha.ser under Order 21 Rule 89. It is also liable to be set a.side under Order 21 Rule 
91 at the instance of the auction purcha.ser oh the ground that the judgment 
debtor had no saleable interest in the property sold. A judicial sale is there- 
fore liable to bo set aside; and it is for this reason that the Code provides in 
Rule 92 that where no application is made under Rule 89, Rule 90 or Rule 91 
or where such application is made and disallowed the court shall make an order 
confirming the sale and thereupon the sale .shall become absolute. Now let me 
turn to section 65 which provides that where immovable property is sold in exe- 
cution of a decree and such sale has become absolute the property shall be deem- 
ed to have vested in the purchaser from the time when the property is sold and 
not from the time when the sale becomes absolute. This section has a long 
history behind it ; but it is not necessai’y for me to deal vdtH it except to point 
out that the emphasis is on the words *‘aiid such sale has become absolute’\ It 
is obvious therefore that the statutory fiction created by section 65 comes into play 
only when the sale has become absolute. 

Now if this position be accepted, then it must follow that the entering up 
of satisfaction of the decree by the Court under Order 21 Rule 72 of the Code 
does not decide the question as to the point of time at which profits must be 
said to have accrued to the assessees. Section 72 does not say when the Court 
shall enter up satisfaction of the decree if it allows the purchase money to be set 
off against the amount due on the decree. I apprehend that if the Court execut- 
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ing the decree knows its duty it will not enter up satisfaction of tho decree until 
the sale has become absolute. I may turn to the provision of Order 21 Rule 93 
of the Code on which reliance was placed by Mr. Jayaswal. That rule provides 
that where a sale of immovable property is set aside under Rule 92, the purchaser 
shall be entitled to an order for repayment of his purchase money, with or with- 
out interest, as the court may direct against any person to whom it has been 
paid. Mr. Jayaswal contends that this rule clearly contemplates that the decree- 
holder may be entitled to withdraw the purchase money from court if the pro- 
perty is purchased by a third person; and he argues that if in this case a thied 
party had purchased the properties and the decree-holder had 
withdrawn the money from court it could not be urged 

that the profits did not accrue to the decree-holder at the d,a‘t-e of such 
withdrawal. But Rule 93 Itself provides that if the sale is set aside the purchaser 
shall be entitled to an order for repayment of his purchase money. A casa of 
this nature is not before us, for properties have been purchased by the decree- 
holder and not by a third party. But I apprehend that the decree-holder wouU 
hardly deal with the money so withdrawn as his profit, so long as the sale was 
liable to be set aside. The question has been debated in England as to when a 
profit is actually earned. In Comtnissicner of Taxes v. 2’he Melbourne Trust, 
Liviitedil) their Lordships of the Judicial Committee said that a 


profit can be said to be earned wlieii it is dealt with as a profit. 
They agreed that in ordinary cases this synchronises with the realisation of the 
sums that swell the assets of the person or company, but they pointed out that a 
person or a company is entitled to hold a pai*! of their realisation in suspense so 
that such realisations can hardly be said to be profits so long as they are held in 
suspense. Assuming that in this case a third party had purchased the properties, 
and assuming that the assessees were allowed to withdraw the purchase money, 
subject to the statutory liability to bring the money into court if the sale was set 
aside under Rule 92 of the Code, could it be said as a matter of law that the pur- 
chase money so withdrawn was a profit in the liands of the assessees t I apprehend 
mat the answer must be that it would be regarded as a profit if in fact it was 
dealt as such by the assessees; but fhat it would not be a profit if it was not 
dealt as such! by the assessees. It would, in my judgment, be open ’to the 
assessees to hold the money m suspense and to say to the Income-tax Officer, if anv 
attempt w^ made to tax it, “We do not know our position with respect to this 
money until the sale has become absolute, for there is a statutory obligation on 
us to Drmg It into court, should the sale be set aside under Order 21 Rule 92 
of the Code. Plea^ call when the sale has become absolute ; for until then we 
do not propose to deal with the money as in any way belonging to us.*’ In mv 
judgment such an answer would be conclusive to any attempt on the nart of th.» 
Income-tax Officer to tax the money before confirmaW of sale 


But as I have said we are not concerned with the question as to what iU 
position would have been, had the properties been purchased by a third party! 
The only qu^ion before us is whether, the decree-holder having purchased the 

profits accrued when the court entered up 
^ti^ction of the decree. In my opinion the answer must be in the neiiative 

SLimT*? sp'' "P satisfaction of the decree is liable^o be 
u J*"" “ther and we were askM- 


^ants. skoff is flnar;yolute rnd de“ei^^^^^ 

It 18 conditional on the sale becoming absolute ; and as I have no 


(1) (1914) A. C. 1001. 
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ing ils duty would enter up satisfaction of the decree before the sale has become 
absolute. 


But in truth I regard the transaction as something entirely different. The 

I A I \ properties to the assessees in satisfaction of 

tlieir liability to the latter. They did not voluntarily sell the property but in my 

judgment the involuntary sale stands exactly on the same footing as a 
.voluntary sale. If this be so, then, the statutory fiction notwith- 
standing, It is impossible to say for the purpose of the Income-tax Act that the 

any tim,e before the sale became abso- 
lute. I will apply one simple test. Could the assessees apply for a delivery of 
the properties to them before the sale became absolute? Order 21 Rule 95 U 
clear on this point. That rule provides that “where the imjmoveable property 
sold is in the occupancy of tlie judgT.ient-dcbtor,or of some person on his 
behalf or of some person claiming under a title created by the judgment-debtor 
subsequently to the attachment of suen property and a certificate in respect 
thereof has been granted under Rule 94. the Court shall, on the application of 
the iiurchaser, order delivery to be made by putting such purchaser or any 
person whom he may appoint to receive delivery on his behalf in possession of 
the property, and, if need be, by removing any person who refuses to vacate the 
same”. It is obvious that an applicatr*-i under Rule 95 cannot be made until 
a sale certificate has been granted to the decree-holder under Rule 94. How 
can it then be said that the profits accrued to the decree-holder at the date of 
the sale when they were not entitled to an order for delivery of possession of the 
properties to tliem? In my opinion tin; view taken on this point by the Com- 
missioner is right and it ought to be affirmed. 


I need not discuss the otlier question, namely, whether the critical date 
is the date of delivery of possession which was effected on the 30th September, 
1926. It was not seriously contended that that is the material date to be re- 
garded by us. In my view the profit was a realisable profit at the date when 
the sale became absolute. 


The last question argued before us, namely, whether the assessees are en- 
titled to deduct from the profits expenses wliich are always entailed in taking, 
delivery of possession and effecting mutation in the collectorate registers must be 
answered in favour of the view taken by tlie Commissioner. If I am right in 
taking the view that the profits must bo said to have accrued to the assessees at 
the date wlien the sales became absolutv', then it must follow that the expenses 
incurred by the assessees subsequent to that date must be entirely ignored. 

The learned Commissioner has sul))nitted a question for our consideration 
under section 66(1) of the Income-tax Act. The facts as stated by the learned 
Commissioner are these. The total of tlie decrees passed in favour of the assessees 
including inincipal, interest and costs up to date of the sale was Rs. 27,13, 379 
and the assessees bought in the m.ortgaged property for Rs. 25,65,100. The 
Income-tax Officer was of opinion that the realisations should first be appropri- 
ated to interest and not principal; and he made the assessment accordingly; but 
the Assistant Commissioner held that the assessees by making a declaration declar- 
ing what portion of the amount realised was interest and what portion was prin- 
cipal has made an appropriation in this case and he accordingly reduced the 
amount of tax assessed by the sum of Rs. 1,48,279. Tlie question which the Com- 
missioner submits for our consideration is — “when a creditor executes a mortgage 
decree against a debtor and puts to sale the mortgaged property in satisfaction of 
the decree if the total sum realised by the sale is less than the total of principal, 
interest and costs due, is the amount realised to be taken, for income-tax purposes, 
as ci’edited after satisfaction of costs, first towards the payment of interest up 
to the amount of interest due and the balance only credited towards the satisfao- 
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tion of principal, or,' on the other hand, sliould the profit for income-tax pur- 
poses be taken as what is left over after satisfaction of principal and costs"’? 
The view taken by the Commissioner is that the Income-tax Officer was right in 
holding that realisations should first be appopriated to interest up to the amount 
of interest due. In stating his own opinion he has relied upon the law of ap- 
propriation as propounded by their Lordships of the Judicial Committee in 
Venkatadn Appa Rao v. Parthasarathi Appa Rao and othcrs{\) and on certain 
passages in Sir Rash Behari Ghosh’s Law of Mortgages. In my opinion it is not 
necessary to get entangled in the law' of appropriation since the position here 
is perfectly clear. The assessees advanced a sum of money to the Srinagar Raj. 
They have realised a certain sum of money from them. It is obvious that the 
profit which has accrued to the assessees is tlic sum of money 
realised by them less the capital sums advanced by them. The 
learned Advocate-General appearing on behalf of the Crown supports the view 
of the learned Commissioner, He contends that there is still a sum of money 
due to the assessees fi'om the Srinagar Raj; and it may be that they will pro- 
ceed to realise what is still due to them, in subsequent years. Now the question 
put to us by the learned Commissioner arises on the facts as stated by him. Wc 
do not know whether it is possible for the assessees to recover anything more 
from the Srinagar Raj. We were not told whether tlie assessees haVe taken out 
execution against the Srinagar Raj to realise wiiat is still due to them. In these 
circumstances and as there is no material in the record to enable us to decide the 
point, I am unable to say that the view taken by the Assistant Commissioner is 
erroneous. 

As all the points raised on behalf of the assessees have failed, they must 
pay the costs of this reference : hearing fee Rs. 600. 

KULWANT SAHAY, J. I entirely agree with. Das, J. and I have 
nothing further to add. 


WORT, J, I This is a case stated by the Commissioner of Income-tax on 
some nme questions of law. The facts have already been set out in the judg- 
ment of my learned brother and it is therefore unnecessary for me to state 
them. Tatog the questions m the order in which they Iiave been set out in the 
Court by the Commissioner, the first is whether notional interest on the fii-st 
bond can be said to arise in years subsequent to the execution of the second 
bond and can it be charged to income-trx subsequently. The argument in this 

sufficiently indites the meri^g of the 
fiist question and it is this,, that the interest on the bond of 1894 arose or 
accrued yearly and that had the Income-tax Officer been so minded he could 
have charpd the a^essee income-tax on that interest from year to year iSer 
jn fact It was paid by the moitgagor to tlie mortgagee or not As that fs 

bond. the interest on the 1912 bond was received by the assLeel as a nf 

the decree which was obtained in the year 1917; in other words all 

with interest thereon were ultimately obtained in a lumn sum r 

question is whether the income repLe3 CtMs ^ercs^'arn^ 

such a date as to be assessable in the incme-tax yea^^ 

is sought to be charged in respect thereof that is to sav fKo ^ income-tax 

of 1926 and 1927. This as we shall see, raises another qnesUon "“he 

^iew -ordin^trwK^ 


(1) 1. L. R, ii Had. 670. 
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1 ■ u i^ectiou which is under consideration in this connection is section 4 
which provides that “save as hereinafter provided, this Act shall apply to all 
income, profits, or gains, (as described or comprised in section 6) from whatever 
source derived, accruing, or arising, or received in Britisli India, or deemed un- 
der the provisions of this Act to accrue, or arise or to be received in British 
India. It is said that this income from these mortgagors accrued or arose 
in the years in which the mortgagors became liable to pay interest and it is 
pointed out that the section to which I have made reference uses the words “to 
accrue, or accruing or arising or received” and it is said therefore that it is clear 
that the legislature used the expression ‘accruing', not in the sense of the actual 
receipt of the income. This is to be gathered from that expression used in the sec^ 
tion ‘or received’. Quite apart from the construction of this section, it seems to 
me to be a very bold proposition to assert that a person might be charged for in- 
some-tax when he may have no income, and the learned Counsel on beliaJf of tlie 
assessc -^s admits that he is driven back to the position in which he must agree that 
a person may be so charged altlKiugh he has not received the sums which in 
fact go to make up his income. This que^ition is not without authority. It is 
true that the decision which has been* quoted, and which I refer to, is not 
binding on this Court, but it is, if I may be allowed to say so with great 
respect a very weighty decision on the veiy subject which is debated before us. 
It is a case of 8t. Lucia Uaincs and Estates Company, Limited v. Colonial Trea- 
surer of St, Lucia{l) . Ill that case a Company ceased to carry on their busi- 
ness and sold their assets in the year 11)20. A part of the purchase price was 
left unpaid and was secured by, what is known locally, as ‘vendor’s privilege’ 
with a covenant to pay in the following year (the 30th November) that sum 
so left together with interest at 6 per cent, from 19th Noven^ber 1920. Inte- 
rest was not paid and the Company obtained a judgment and was subsequently 
paid. The Company was held liable to pay income-tax oji the proceeds of the 
judgment or a part thereof. Lord Witnbury delivering the opinion of the 
Board stated that the income-tax was an annual tax on income derived from 
any source and is due and payable in respect of the year in which it is assessed, 
and that the section under the Income-tax Ordinance then under consideration 
was section 3 which enacts that every person receiving income or to whom 
income shall accrue shall in respect of such income pay an annual incooie-tax at 
certain defined rates. He points out that for the purpose of local income-tax lav* 
it is necessary either to show that the ii^rson sought to be charged was a person 
residing in the colony or a person not residing in the colony but having 
income derived from a source in the colony, and he points out that the ques- 
tion for determination was whether in the year 1921 the Company had income 
derived from a source in tlie colony; it should be remembered that they were 
held not to be residents in a colony in that year. It is pointed out that the 
respondent, that is the Colonial Treasurer of St. Lucia argued that the interest 
on the unpaid sum had accrued in the year 1921 and therefore the Company could 
be made liable. It is pointed out by I^oid Wrenbury that the wor^ “income 
arising or accruing” were not equivalent to the expression “debts arising or 
accruing” and there must be a ‘coming ?ii’ to satisfy the word “income”. As 
a result it was held that the Company were liable to be assessed in the year 
1921. The matter under consideration in this case is, both so far as the word 
itself is concerned and the general proposition underlying the statute and the 
ordinance, the same. To repeat the words of Lord Wrenbury in order that this 
income by way of interest should have accrued there must be something to 
satisfy the word ‘income’, that is to say, 1 here must be some ‘coming in’ to come 
within the provisions of the income-tax law. In my judgment it cannot be 
said that this income by way of interest not being paid accrued from year to year 
up to the year 1904. 


(1) (1924) A.C. 608. 
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Now the other aspect of this question whicli has been argiied is this. First 
so far as the bond of 1894 is concerned there was a provision for rests of four 
months, but as regards the bonds of 1904 and 1912 there was rests six monthly. 
It IS arped as an alternative to the argument which I have dealt vnth in regard 

interest not having been paid it was capitalised for four 
f months intero.‘!t tlicn accrued due became capital and 

rli- V'l? ® thereon. It is said as a result of this that the paym.ent 

inenm^^ by the assessee from these three bonds is a capital accretion an^not 
?onTn "leaning of the Act at all. I am not certain that this ques- 

t does arise I "S iT « C«™nissioner. But 

point in, Wn Jt) n "‘V' *“ 0^ Tii* 

point nas been dealt with by English autliorities. I propose to follow them. 

Tbo firet case is the case of Craven’s Mortgage; Davies v Craven(l)' 

The mortgagor in that ease covenanted tliat on his death or on fte death of hk 

to"t'l.rtSLrMs‘ s„m of money woutd be paid 

at tlic ratc^oM no. ecm“n“”’ or assigns, together with interest 

')>c awte a'Zu It of s 7h }”? death a.id, if 

etc:lor?Vh:“ r rref l“ei:rZ- 

argument on behalf o/the ^ income-tax therefrom. The 

income-tax under section 40 of thf Tn entitled to deduct 

when it was soughTlrdeduct L the time 

sum and not income or to nut it^ in amount had become capital 

and could uot be Treated as" ‘year y 'of°fnterei" - “rf 

tion which we have to deterT^W..!? ■ Parliament; but the same quts- 

judgment, however, does not refer "lajor portion of the 

in which Warrington J Is he^ thln I”® is the latter paragraph only 

was argued that ThU i^er^t becTmlTanulTsU" ‘hat ft 

ductable. He came to the conclusion Z‘ ‘ncoma-tax was not de- 

was no agreement to that effect. He !tatesT*^T fin^ ““ aapitahzation. and there 
capitalise the interest or to chanffc thl 'l ' \ ^ ^ POthing from that deed to 
something which it was not before^and^ tl.Tt^hf interest and make it 
executor of the mortgagee woulThave to V,l '"‘erest the 

covenant for payment of interest” Ra th mortgagor’s executor on the 

tfm .“"^‘deration to the Iffeet^h-iTff *''® «o^en- 

time unpaid interest is itself to hear interelt!^ interest is not paid at the right 

ant where\"^rtgagce waTto^mv>nm^“^*T '^' was a coven- 
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T^for^wl^re was a Paymet^ThTmTr -‘o capS 

wa s a repayment of a 

(8) (1922) 1 Ch, 126. 
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capital. It was contended tliat tlio word “capitalisation*’ an used in many of 
the books in this connection wa.s fallacious and Lord Steimdale points out that 
“when those sums of interest came to be paid at the end of the time when pay- 
ment is made, althoufih interest had been charged on them, and although, as 
a matter of book-keeping, they liad fro)n time to time been added to the capital, 
they did not cease to be interest.” No further statement need be made with 
regard to the matter tium what is stated in the judgment to which I have referr- 
ed. In other words interest was interest whatever you may call it. If it was 
interest in its inception it remains interest whether you charge interest upon it 
or not. Now as to the question whether the fact that the consideration for the 
bond of 1904 wa.s first of all the interest overdue on the 
bond of ]'^94 plus a ca.sh payment then made and that the 
interest was to be charged thereon, liad the result of cai)italising the interest 
on tlie bond of 1S94. This part of the argument more specifically deals 
witli tlie matter whicii is put in the first question by tlie Commissioner, as I have 
already .stated. He ])uts it in tITe form of (juestion whether the interest on the 
bond of 1904 can be said to arise after the year 1904 nnder these circumstances. 
It s(‘ems to me that making the overd-ie interest on the bond of 1904 a part 
of the consideration for the l)ond of 1904 is notliing more than the condition 
luting to the bond of 1894 or 1904, that is, that interest being unpaid interest, 
interest should be charged thereon. It is argued of course that here is a 
definite contract to capitali.se tlio sum and that the view which was expressed by 
Warrington, J., in the case of Crai‘cn\^ Mortgage was to the effect that if there 
had been a contract to capitalise the sum the (picstion will be decided diffar* 
ontly. Here we have all the e.s.sentials of actual turning this interest into capi- 
tal and therefore the sum of Rs. 2,33,000 cannot be the amount upon which 
the income-tax authorities .should charge income-tax. I do not agree with the 
argument advanced. Tlie mo.st that can be said with Warrington, J. ’s judgment 
in this respect is tliat ho definitely stated in that ca.so that there was no contract 
to capitalise the intore.st. I cannot see myself that tlie transaction which was 
entered into in 1904 in any way alters tl.e character of the sum of Rs. 2,33,000 
which formed one of the liabilities of the mortgagor and was in the first place, 
at any rate, interest. In my judgment interest remains interest to the last 
and Ihoreforc the first question put to the Court by the Commissioner shall be 
answered ill favour of the Crown. 


The next question is that when the purchase by the mortgagee in execu- 
tion of a mortgage decree subject to deposit of security sufficient to safeguard 
the interest of a iwirty claiming one-eighth share in the property to be uneffeeted 
liy the decree, can the sum be deducted as exijenditure. I fail to see in any way 
that 11 k? a.sse.s.seec can liave this jirivilege. As is pointed out in the case, a 
judgment advei’se to the assesscc was given in September 1927, that is, in a year 
subse(iucnt to the year on the income of which they are being assessed. I agree 
with the view expre.ssed by the Commissioner that it may be an expense for 
the year 1927 ; but as the matter is not finally disposed of it seems to be open 
to the Commissioner to decide tliat it is an expenditure which can be taken into 
account in a later as.sessment year. 

The next question is whether a deduction call be made with regard to a 
sum of Rs; 1,50,000 which the Courts Iwld to be the value of the encumbrance 
held by the Bancli Raj being a prior encumbrance. The judgment in this case 
was given on the 18th September 1926 and the same answer which was given 
to the second qiic.stion, it seems to me, applies to this. 

The fourth question is answered by this judgment on the first and should 
be answered in favour of the income-tax authorities. 
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The fifth question is whetlier the transaction in which the mortgagee purchased 
the mortgaged property is a capital transaction or whether from that transaction it 
oan be said that tho mortgagee has recovered the income to which he was entitled 
by reason of the obligation of the mortgagee to pay him interest. In one sense of the 
word, of course, the transaction is a capital transaction ; but the question is, can the 
mortgagee escape from paying the income-tax on sums of money which have been 
held to be interest and income therefrom and not capital by reason of the fact that 
he purchased, when the debt became due by the mortgagor to the mortgagee, the 
mortgaged property. The real question in this case is whether assuming that part 
of the debt which represents interest and upon which income-taxis assessable 
can, in any sense of the word, be said to have been recovered by the assessee. 
It appears to me that if the answer is in the affirmative it cannot be said that 
the income received ceased to bo income, because he entered into capital transaction 
a part of the consideration for which the income was so received. That question in 
my judgment, should also be answered in favour of the income-tax ’authorities. 


The next question in substance is at what date can it be said that the assessee 
received the income by way of interest assessable in this case. It should be re- 

wonertv t ^ 'D discussing the earlier matters, that the mortgaged 

purohasfdtf°°T?* a third party 

fhff ft ^ contended first of all by the Counsel on behalf of the aasessM 

that the sum received in this manner was received on the date of the sale which 
was m December 1905. The contention on behalf of the Crown however ^ 

on fche“lt?on wh-^t that date but it was received notionaUy 

apneare to ha TmL confirmed. The reason for raising this question 

appears to be this, that if this was received on the date of the sale then if war 

be t^ken forTh April 1926 which is to 

Is to »J-. llio?noo»e^; 27 ® ThT ‘''■1 ^ ooostion. that 

■■ -'=5 “ "”S. rniT, 


Deoamber, that is to sav took ti a Z ^ f P*““ 
exchange his deorero part th6rBo^nr.K being allowed to 

£ s: Esd SS -r ss 

profit. As I have said, this anpearl tn m« f! which on a book-keeping entry shows a 
a practical one ; in other wmSa it * f ^ question of law but essentially 
the assessee '* yin have entred in L . ? authorities to say to 
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conveoience and interest) that we will not treat this as a complete trans- 
action but wait until it is complete in the sense of there being no possibility of its 
being set aside. From the point of view of income-tax payers generally this 
was a concession and it makes no difference for the purposes of this case that it 
was for the benefit of the Crown that this course w'as followed in this particular 
instance. I am firmly of the opinion that this is purely a matter of practice of the 
income-tax authorities depending upon the method of accountiug of the assessee. 
It was contended that according to the case stated, so far as the assessee’s accounts 
are concerned the profits were earned at a later date. As I have said it is a matter 
of practice that the income-tax authorities are entitled to do this and a question of 
law does not in my opinion arise and the course which they adopted is consistent 
with the assessee’s book entries. But so far as it is necessary for us to decide the 
matter, the Income-tax Commissioner was within his right and the question must 
be answered, therefore, in favour of the Crown. 

^he next question is whether the assessee in entitled to deduct the 
expenses and costs which would entail in taking delivery of possession. In my 
judgment, I think the Commissioner is right that this was an expense subsequent 
to the accounting of the profit and therefore cannot be said to have been incurred in 
earning it. 

The last question is what was the correct method of computing the value of the 
property acquired by the assessee in this case : whether the prices paid by the 
assessees or whether the valuation placed upon it by the Civil Court Commissioners 
before the sale. I think the answer to this question is that generally, and this case 
seems to be no exception to it, the valuation of a property is that sum which the 
purchaser thinks it worth while to pay. 

The last question is one submitted by the Commissioner and it arises in this 
way : the total amount of interest and costs amounts to Bs. 27,13,379; the purchase 
price of the property was Es. 25,65,100. As there was difference of nearly 
Rs. 1,50,000 between these two figures, the Income-tax Officer sought to appropriate 
the amount of the purchase price first to interest and then to principal. I have hud 
the advantage of reading the judgment just delivered by my learned brother and I 
agree with him that the profit which has accrued and upon which the income-tax is 
assessable is the difference between the sum realised and the amount of the capital 
sum advanced. This would, therefore, result in the amount of purchase price which 
remained after the deduction of the principal advanced being the profit earned on this 
particular transaction. If at a later date further sums are recovered it would 
necessarily result in their being treated as interest. This question, I think, should 
be answered against the Crown. 


(326) IN THE HIGH COURT OP JUDICATURE AT CALCUTTA 

Before Sir George Rankin^ Kt., Chief Justice, Mr, Justice 
C, C. Ghose and Mr. Justice Buckland 

(l2th August, 1929) 

Gooptu Estates Limited ... ••• Assessees 

V. 

The Commissioner of Income-tax, Bengal ... ••• Referring Oficer 

Indian Income-tax Act {XI of 1922) Sec. 12— Bouse property, lease of, in favour 
of assessee — Pre-existing building lease containing forfeiture clause Assessee receiv- 
ing amount from prior lessee to waive forfeitur e Assessability as salami or piemium. 

" (1930) 50 C.L.J. 375 ; 34 C.W.N. 327 ; A.I.R. ( 19 ^ 0 ) Cal. I. 
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The assessees, a limited company, in 1922 took a lease inter alia of certain 
house properly which was subject to a building lease for 50 years granted 
by the owyiers in 1920 in favour of the Tala Industrial Bank Ltd. containing 
a forfeiture clause in case of the lessees (Bank) going into liquidation. 
In 1923 on the Tata Industrial Bank Ltd, entering into voluntary liquidation to 
e^ect an amalgamation with the Central Bank of India Ltd. the assessees claimed to 
determine the lease, whereupon the claim was compromised by the Central Bank of 
India Ltd. in consideration of a lump sum payment of Rs. 1,00,000 on the 21st 
December 1923 and a further monthly payment of Rs, 750 during the residue of the 
lease. 

On an assessment of this sum of Rs. 1,00,000 for the year 1927-28 as salami or 
premium assessable under section 12 of the Income-tax Act, the assessees claimed 
exemption as a capital receipt, casual and non-recurring and further not assessable in 
the year 1927-28. 

Held, il^t the sum in question was realisation of part of the enhanced value of 
the assessees* assets consequent on the forfeiture of the lease and hence not assessable. 

Case stated under Sec. 66 (2) of the Indian Income-tax Act (XI of 1922J by the 
Commissioner of Income-tax, Bengal for the opinion of the High Court* 


CASE 

Under the provisions of section 66 (2) of the Inooma-tax Act, I have the 

Hon’ble High Court certain questions of law arising out of 
Assistant Commissioner of Income-ta*. Headquarters, on appeal 

Limited against the assessment made on. them by the 

Income-tax OflScer, Companies District, for the year 1927-28* ^ 

Comimny, have taken leise of certain house properties belonging to Babu Ram 

“o ""cTve^trr"’ 3ub.tenant^®T^re premises a“ 

Industrial Balt f ‘ >',1 f ® properties. They were leased to the Tata 

ndustrial B^k Limited for fifty years from the 1st August, 1920. It was agreed nnon 

between the Company and the Bank that it the oonditions of the lease werl breached 

it u L: Uo^ to efftr" •’"T- Bank rnt iX Xnta y 

iquidation to effect ^n amalgamation with the Central Bank of India Limited Thin 
the^compromised thdXl^rm" b" “aX^^ng a‘ Uc of“ ‘ 

^[m'^Tortr of tb:tase®thi^‘uf tbj^unt 

the amount was shown under the “ Reserve AoooLt ’■ withLt^ h ^920 

It througn the Profit and Loss Aooount. as should havr been don^^r''' k 
the accounts of 1926 this item came fn done. In checking 

the amount was added back to the profits. Thu^the amouJt^w 

assessed under the head “ Other souroea ” to ^ ^ ^*“8 

year 1927-28. income-tax and super-tax for the 

—.M. .. t„. I. ... ‘ “2 .'“arspr':.i“ .‘;i“ 
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from tax. Further were it assessable it could not be taxed in 1927-28. The 
Assistant Commissioner of Income-tax decided that it was salami and as such liable 
to tax in the year^ 1927-28, for until the amount was shown under the head 

Reserve Account” the Incor^e-tax Officer was not in a position to consider whether 
the amount was assessable or not. 

4. Finally the Company have filed a petition under sections 33-66 (2) asking 
lor review of tho Assistant Commissioner’s order on appeal or for reference to the 
Higli Court of the following (jucstions of law: — 

(1) liethcr tlie sum of Es. 1,00,000, having been received in consideration of 
the waiver of their rights in connection with a breach by the lessee of a 
vital condition of the lease, is in the circumstances a casual gain or a 
non'-rccurring income within the meaning of section 4, sub-section 3 
clause 7, of the Income-tax Act. 

(2) Whether the said sum of Es. 1,00.000 was a salami, and whether even 

assuming that it was a salami, it is an assessable income within the 
meaning of the Income-tax Act, or is a capital and casual non-recurring 
receipt as held in the case, Shiva Prosad Sing v. The Crown (1). 

(3) Whether the income derived, accrued and received in the year 1923 can 

in the circumstances, viz., tlie transfer of the amount from one account 
to another to suit the convenience of accountancy, bo treated as assess- 
able income in the year 1927-28. 

I have declined to interfere in review and so refer the case to the Hon’ble High 
Court. My opinion on the questions is as below': — 

Q. 1. — The sum in question is not covered by section 4 (3) frit) of the Act, as 
it is a receipt arising directly out of the asscssees’ occupation, which is that of sub- 
letting leasehold properties. The decision of the Calcutta High Court in the case of 
Turner Morrison v. Commissioner oj Income-tax (1) applies. 

Q. 2. — The payment was in the nature of a salami or premium paid in consider- 
ation of the Central Bank being allow'ed to replace the oiiginal lessee, the Tata 
Bank Limited. Such salami or premium is an addition to the Company’s profit for 
the year in question. The ruling quoted by the assesseo does not seem to have any 
bearing on the question. 

Q. 3. — It is a question of fact and depends on the circumstances of the case 
whether the sum in question w’as assessable in tlic year 1927-28 or not. Owing to 
tho manner in which it was shown in the accounts the sum w'as treated 
as in siisjiense in the assessments for 1924-26, 1925-26 and 1926-27. When it was 
for the first time shown in the balance sheet as in reserve in 1926 it was considered 
to have become part of the Company’s profits, and was rightly assessed in the 
assessment for 1927-2.8. This hardly involves a question of law. 

.4. K. Boy, Sukinnar Milter i\nd S^isU Sc7i, for the Assessces. 

Advocate-General and Badha Binodc Paul, for the Crown. 

JUDGMENT 

RANKIN, C. J.: — The assessees are a limited company (Gooptu Estates Limited) 
who in 1922 took a lease for fifty years from tho representatives of one Ram 
Chandor Gooptu of certain ))roperties which included the premises known as 100 
Clive Street, Calcutta. Tliis lease was subject to a building lease previously granted 
in June 1920, by tlie executors of the will of tho said Ram Chundcr Gooptu, whore- - 


tl) il. T. 


COMMISSIONER OF INCOME-TAX. BENGAL 



by t!ie premises 100 Clive Street were demised for 50 years to the Tata Industrial 
Bunk Limited on a monthly rental of Rs. 5,000. The Tata Industrial Bank Limited 
had paid a premium or salami of 1 lakh of rupees and by the terms of the lease bad 
undertaken to demolish the building then standing on the demised premh>ds and to 
erect thereon a new office building in accordance with conditions to be approved 
by the lessors. In August 1923 the Tata Industrial Bank Limited, having 
expended a large amount of money upon the erection of the new building, went into 
voluntary liquidation for the purpose of a scheme of amalgamation with the Central 
Bank Limited. Thereupon the assessees, Gooptu Estates Limited, taking advantage 
of a forfeiture clause in the leaso of 1920 which gave power to the lessors to re-enter 
if the Tata Industrial Bank Limited should go into liquidation, claimed to detennine 
the lease and demanded immediate possession. The Central Bank of India Limited, 
faced with this claim, compromised with the assessees who waived the forfeiture and 
agreed to a transfer of the lease to the Central Bank limited in consideration of a 
lump sum payment of Es. 1,00,000 and a further monthly payment of Eb. 750 
during the residue of the lease. The sum of 1 lakh was paid by the Central Bank 
Limited to the assessees on the 21st December 1923. The Income-tax authorities 
for the year of assessment 1927-1928 have claimed to treat this sum as part of the 
assessable income of the assessees and the Commissioner of Income-tax„Bengal, has 
at their request referred to this Court the following questions of law : — 


(1) Whether the sum of Rs. 1,00,000, having been received in consideration 
of the waiver of their rights in connection with a breach of the lessee 
of a vital condition of the lease, is in the circumstances a casual gain 
or a non-recurring income within the meaning of section 4, sub- 
section 3, clause 7, of the Income-tax Act. * 


(2) Whether the said sum of Rs. 1,00,000 was a salami, and whether even 

assuming that it was a salami, it is an assessable income within the 
meaning of the Income-tax Act, or is a capital and casual non •reourring 
receipt as held in the case, Raja Shiva Prosad Sing v. The Crown (1)« 

(3) Whether the income derived, accrued and received in the year 1923 can 

in the ciroumstances, viz., the transfer of the amount from one account 
to another to suit the convenience of accountancy, be treated as 
asseBsable income in the year 1927^28a 


I propose to consider the second question first. The assesstnent ordor 
the 30th November, 1927. has been included in the paper book and from this as 

assessment was made under section 
12 of the Act under the head other sources." The assessment order shows that the 

assessment being under section 12. and not under section 10 unto the h lad 

busmesB. the Income-tax authorities have refused to permit the a^essee to Uke 

Steir cSret" “’O buildings, eto.. which are part 


In a case of this character much may depend unon the narfinnio, k j # 
charge under which the assessees are being brought, and the • 

not to be decided under section 9, 10 or 11 of the Act Where the ftnfJl ''fu" 
owner of property consisting of any buildings or land annurfeenanr^k 
statute charges him upon the basis of a notional income the amonnt v,**'® 

imputed by finding the tom fide annual value »n“mlng thTHueira 
from which are allowed by section 9. As the assesseeTin there- 

a limited interest, namely, the interest of a lessee for ® OMe have only 

authorities may well be right iu regarding seotion 9 

Again, if in the view taken by the Oommissioner the 

aat the assessees can be regarded as carrying on a bLiness in S 


(1) II.T. C. 384. 
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view which has not been questioned before us and which must clearly be 
accepted it is obvious that the assessees cannot be made liable upon principles 
which are applicable only feo persons carrying on business. 

If we were dealing with this case under section 10 of the Act, and upon a 
finding that the letting out of property upon lease for salami and for rent, the forfeit- 
ing of leases where possible and the exaction of fresh salami and increased rent 
were all acts done in the carrying on or carrying out of a business in house property 
it might well be correct to hold that the sum now in question was earned as part of 
^e profits of the business, and was assessable accordingly to tax : Commissioners of 
Taxes v. Melbourne Trust Limited (1) ; In re Spanish Prospecting Company (^) ; 
Assets Company Limited v. Forbes (3). On the other hand on that view the assesses 
would be entitled to the allowance in respect of depreciation on buildings, maohi- 
nery, plant or furniture ptescribed by clause (vi) of sub-section 2 of section 10. 

I 

From this standpoint profits ’ as Lord Moulton observed in In re Spanish 
Prospecting Co. (2), implies a comparison between the state of a business at two 
specific dates usually separated by an interval of a year, and if the company was 
to be regarded as dealing in house property by letting it out for premium and 
rent in the course and for the purposes of its business, the money value of 
the extent to which at the end of a year it had bettered its position by such means 
would be assessable as profit. If its position has bettered by other means, from 
causes not directly connected with the business of the company, the enhanced value 
though realised is not part of the profits of the business : Californian Copper Syndi- 
cate Ltd. V. Harris (4) ; Tebrau {Johore) Rubber Syndicate Ltd. v. Farmer (5). 
Everything depends upon what the business is. 

If however the assessee is not carrying on a business the matter must be 
examined from another angle. The absence of any provision in section 12 of the Act 
for an allowance of depreciation upon fixed capital is an indication of the difference. 
It points to the fact that under this head the income can prima facie be ascertained 
without a valuation of all assets at two different dates and by means of a computa- 
tion of receipts and expenditure into which the rise or fall of capital values does not 
enter. If the expenditure required to obtain the income from the capital asset is 
negligible the case is the simple case of a man in receipt of a clear revenue therefrom. 
If some considerable expenditure is necessary before the annual return can be 
obtained then the history of the year will be stated in the form of a * Trading ’ or 
VBevenue ’ Account or account of the receipts and expenditure during the year. It 
is essential when accounting on this basis to exclude from either side of the account 
matters which in substance represent only a rise or fall in the value of the asset 
from which revenue is derived as distinct from the net revenue itself, or which re- 
present only a change in the form of the investment, whether the change be a change 
into money or into some other form of property. 

Now oases of salami or premium upon a lease may present considerable diffi- 
culty in maintaining the distinction between capital and revenue accounts. In Baja 
Shiva Prosad^s case Dawson Millar, 0. J. discussed the question in the case of a 
holder of an impartible Raj who possessed Zemindari properties. The case before 
us is the case of a company and apparently of a company which possesses a good 
many lease-hold properties. But under section 12 of the Act and upon the facts 
stated in the case I do not see how a different result can be arrived at from that 
which would have been correct had the lease of 100 Clive Street been the sole capital 
asset of an individual. Section 12 covers many different types of income but even 
if it be assumed that such matters would affect the question, the case stated contains 
no findings as to the character or constitution of the company, the purpose for which 


(I) (1914) AC. looi. 
(3) 3 Tax Cas. 542> 


(S) 5 Tax Cas. 658. 


(2) (i9n)lCh.92. 
(4) 5 Tax Cas. 159. 
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it was formed, the extent of its operations or the particular charaoter of the trans- 
action by which the representatives of Ram Chandra Gooptu deceased with the 
assent of the beneficiaries under his will have demised bis properties to Gooptu 
Estates Ltd. We know indeed that the assesses company is not said to be carrying 
on a business and it may be, for aught we know, that it has been formed merely to 
provide covenient machinery for management or as a scheme by which the testator^s 
estate can be administered and in the end distributed to the best advantage. 

Looking at the assessees thereiore simply as owing lease-hold property from 
which they derive a revenue, we find as regards 100 Clive Street, that they are 
charged and chargeable under section 12 with the whole of the net rent notwith- 
standing that it is derived from a wasting asset. They have a lease for fifty years 
from 1922 and the property is sublet for fifty years from 1921. In 1923 when the 
Tata Industrial Bank incurred a forfeiture of their lease the assessees instead of 
being interested merely as reversioners entitled to the rent reserved during the 
currency of the lease became at one stroke entitled to immediate possession pf the 
property as it then stood. Their investment or capital asset bad advanced suddenly 
in value and they were free to deal with it as they liked, subject only to the coven- 
ants in their own lease. Had they sold it no part of the purchase price oould have 
been regarded as revenue. Had they sold a half share in it the same would still 
hold. What then did they do ? By a bargain with the Central Bank they contrived 
to the extent of a lac of rupees to realise the enhanced value at onoe and the 
rest of the enhancement in value of their asset they converted into a 
right to an additional monthly sum of Rs. 750. The finding by . the Commissioner 
is that the lac of rupees was “ in the nature of a salami or premium ” and he adds 
paid in consideration of the Central Bank being allowed to replace the original 
lessee These last words are not very lucid because the sum was not exacted as 
a term of mere assent to an assignment but by reason of the claim that the lessee 
bad incurred a forfeiture and in consideration that the forfeiture was waived- The 
sum in question is certainly to be regarded as a salami or premium and that in the 
ordinary sense. It was demanded and paid in respect of a re-settlement of this 
property not for a year or even for a few years only but for the remaining 48 years 
out of the 49 years which exhausted the assessees’ leasehold interest. I do not say 
that salami can never be income under Seo. 12 but it would in my opinion be highly 
unreasonable to treat any part of this salami as income. The verv logic by which 
the Act has excluded from the account any allowance for depreciation of this wasting 
asset excludes this item also. Neither has place in a revenue acoouut, if the 
account be strictly limited to its immediate purpose. 

In my opinion the second question referred to us should be answered in favour 

questions do not arise and need not be 

The assessees must have their costs of the Reference. 

GHOSE, J:— I agree. 

BUCKLAND, J: — I agree. 


(326) IN THE HIGH COURT OP JUDICATURE AT CALCUTTA 

Before Sir George Rankin, Kt.. Chief Justice, Mr, Justice C. C. Ghose 

and Mr, Justice Buckland, 

(12th August, 1929) 

Bija Bejoy Singh Dudhuria ... ... ... 

VS, 

The Commissioner of Income-tax, Bengal ... ... Referring OSiem. 

Indian Income-tax Act (XI of im), Secs. 8. 9, 10 and Ig-Assessee paying 
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maintenance to step-mother— Maintenance charged on entire estate under decree of 
court — Sums so paid, if deductable. 

Where the assessee, a Zemindar governed by the Mitakshara laiv, on an assess- 
ment to income-tax claimed deduction of the amount of maintenance paid to his step- 
mother under a decree of court charging his entire estate with payment thereof 

Held, that treating the maintenance as a charge on each of the heads of the 
assessee’s income assessed under sections S, 9, 10 and 12 of the Income-tax Act, the 
claim was not allowable under any of those sections. 

Ca 80 stated under See. 66(2) of the Indian Income-tax Act (XI of 1922) by the 
Commissioner of Income-tax, Bengal, for the opinion of the High Court. 

CASE 

In accordance with the provisions of section 66 (2), I have the honour to refer 
for the decision of the Hon'ble High Court certain questions of law which arose out 
of the assessment on Raja Bejoy Singh Dudhuria by the Income-tax OflBcer, 
Murshidabad. 

The facts of the case are as follows : — The assessee, Raja Bejoy Singh Dudhuria 
has a step-mother named Srimati Sugau Kumari Bibi. After the death of the 
assessee’s father the step-mother filed a suit in the Calcutta High Court for a decla- 
ration that she was entitled to proper maintenance and accommodation for her 
residence out of the properties in the bands of the assessee, her step-son, and belong- 
ing to the estate of her deceased husband. The case was compromised, and under 
the second term of the Schedule the widow is to receive, and the assessee is 
to pay, out of the estate a sun^ of Rs. 1,100 month by month for life for her 
maintenance. She lives in Bikaneer, and the assessee resides in Bengal. The 
Income-tax Officer, Murshidabad, was assessing the widow through the assessee 
as her agent. Against the 1924-25 assessment, in which the allowance was 
classed as salary paid by a private employer and assessed under section 7 (1) 
of the Income-tax Act, the widow filed an appeal before the Assistant Com- 
missioner, Burdwan Range, claiming that she was not liable to assessment at all. 
The Assistant Commissioner rejected the appeal. She then filed a review petition 
before the Commissioner claiming amongst other things that her allowance was not 
,.-.r<<)ggable under the head *' salary ” or under any other head, and that the assessee, 
her step-son, who paid the allowance, could not be held to be her agent under 
section 43. On enquiry it was found that the step-son was being assessed as an 
individual and not as the representative of a Hindu undivided family, and that the 
allowance paid to his step-mother had been allowed as a deduction in arriving at his 
assessable income. Not being satisfied with the correctness of these assessments, 
my predecessor issued a notice on the assessee to the effect that he desired to bear 
him on the question whether the monthly allowance paid to his step-mother should 
be allowed as a charge on his estate for the purpose of income-tax assessment. His 
representative appeared and claimed that the allowance was an annuity, and as such 
taxable as salary under section 7^1), and that it should be deducted under section 
10(2) {Hi) read with section 12(2) from the assessable income in the bands of the 
assessee. 

My predecessor disagreeing with this view held that the allowance was not 
* Salary as there was no relation of employer and employed between the assessee 
and the widow. On the contrary, they are both members of the same Hindu 
undivided family, of whicli the former was the Manager, and the latter was entitled 
to maintenance out of the properties belonging to the joint family. He accordingly 
cancelled the assessment of the widow under section 33, and under the same section 
directed that the assessment of the step-son, the assessee in this case, be revised and 
the deductions hitherto allowed to him in respeot of the monthly payments to bis 
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sftep-mother be iacluded in bis total income. I was then asked to myself review 

under section 33 of the Act this order of my predecessor enhancing tiie assessee’s 

assessment, or in the alternative to refer the case to the High Court under section 66 

(l) to decide whether the order passed by iny predecessor was a legal one, and 

especially whether acting as Commissioner under section 33 of the Act he was entitled 

to enhance the assessment himself or should have referred it to the Income-tas 

Officer to do so. I rejected this application as I was not empowered to review my 

predecessor's order under section 33 and was not prepared to refer any alleged 

question of law to the High Court under section 66 (l). 

% 

The assessment on the assessee in the present case, Raja Bejoy Singh Dudhuria 
was then made in accordance with the order under section 33. Dissatisfied with 
this revised assessment the assessee again appealed to the Assistant Commissioner, 
Burdwan Range, under section 30. The Assistant Commissioner rejected this 
petition of appeal, as ho considered tlie revised assessment by the Income-tax Officer 
to be quite legal. 


The assessee has now asked for a reference to the Honourable High Court under 
section 66 (2) of the Income-tas Act on nine questions of law quoted below : — 

(1) Whether the Commissioner has any jurisdiction to himself make an 

assessment on your petitioner under section 33 ? 

(2) Whether the learned Commissioner was wrong or not in enhancing 

the assessment under section 33 without hearing your petitioner on 
the specific subject of enhancement ? 




Whether the Coramissioner acted with material irregularity or not in 

settlement as indicated in his letter 
No. 5980 C. T., dated 5th January 1926, and deciding upon altogether 
dinerent point which does not arise in a case like this ? 


Whether the Commissioner acted legally in ignoring the documentary 
evidence which would show that your petitioner is the sole heir to the 
estate of his deceased father, and the said Srimati Sugan Kumari not 

being a member of your petitioner’s joint family, was entitled only to 
23rd M^y iT2°2 


(5) 

( 6 ) 


should have been held that your petitioner is entitled to the 
exemption as claimed by him ? ® 

and circumstances your peti- 

honer and Srimati Sugan Kumari Bibi can ha treated as mem, 
hers of a Hindu undivided family ? 

(7) Whether reassessment under the circumstances of the case can be made 

without following the provisions of section 34 of the Act road with 
sections 23 and 22 of the Act ? ® ® 

demand under section 29 can lawfully be made in these 
circumstances, and what is the scope of section 29 of the Act ? 

(9) Whether in assessing the annual value of your petitioner’s nronerl-v 

BiS* has to bfdteed Sugan Kumari 

to JnTouf -V iuriaa.c 

on a miBappreheDBion or mistake of fact. The Commissioner is ^oi an asse^s^S 
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authority under the Act, and the assessment in this case was made not 
by the Commissioner but by the proper assessing authority, the Income-tax Officer, 
in accordance with the Commissioner’s order passed under section 33. 

Questions 2, 3, 4, 5, 6 and 9 do not arise out of the Assistant Commissioner's 
order under section 31 passed on 13th May 1926, as the Assistant Commissioner did 
not discuss these points in his order. Presumably ho considered that as tliese points 
had been decided by the Commissioner himself in a review case, in which tiie present 
assessee was the petitioner, it was not within his province to discuss them, though 
the same or similar points were raised in the appeal petition. It seems that be was 
right as it can hardly have been tlie intention of the framers of the Act that an 
appeal should lie to the Assistant Commissioner on questions already decided by the 
Commissioner himself. If, as I hold to be the case, revised assessments made in 
accordance with orders passed under sections 31, 32, 33 and 66 (5) are 
actually made under section 23 read with one of these sections, then an appeal will 
lie to the Assistant Commissioner if the revised assessment is made under a sub- 
section of section 23 wliich ordinarily admits of an. appeal. But such an appeal can 
surely only lie to the Assistant Commissioner on fresii points arising out of the 
assessment, and not on any point already disposed of by the Assistant Commis- 
sioner, the Commissioner, or the High Court, as the case may be* 


In regard to question (2) it may be added that it involves a misstatement of 
fact as in the Commissioner’s order of 24th March 1926, to which reference is made, 
I find tlie following sentence " in accordance with the proviso to section 33 the 
assessee was heard on 26th January 1926 before this order prejudicial to him was 
passed.” This is corroborated by paragraphs 5 and G of the present petition. 

Questions 7 and 8 run as follows 7. Whether reassessment under the circum- 
stances of the case can be made without following the provisions of section 34 of the 
Act read with section 23 and section 22 of the Act? 8. Whether any demand under 
section 29 can lawfully be made in these circumstances, and what is the scope of 
section 29 of the Act ? These questions may he said to arise out of the Assistant 
Commissioner’s order of 13th May 1926, and I accordingly refer them for the 
decision of the Hon’ble High Court and give my opinion in regard to them, as I am 

required to do. 


Question 7. The objection seems to have its origin in the circumstance that the 
Income-tax Officer, at the head of the assessment form, of which the demand notice 
subsequently issued was a copy, described the assessment as a revised assessnaent 
under section 33 of Act XI of 1922 instead of as a revised assessment under section 
33 read with section 23 (3) of the Act. It is quite true that section 33 is a reviewing 
and not an assessing section, but its wording clearly pves the 
to direct the revision of an assessment, and in the absence of any definite 

tions in the section itself as to how such revision is to be ^Income^tax 

Bume that the Commissioner’s orders will be put into "ff^J^^'^rtcribedTo se^ 
Officer with the help of the ordinary assessing procedure, viz., *^hat pre 
tion 23. Similarly when an assessment is revised m accordance with ^ 

under sections 31. 32 or 66 (5) the Income-tax Officer, as the ^sse^smg 
makes the revised assessment under one of these sections read ^ ^ return 

Beotions of section 23. In such oases there is no question ^ Officer to 

under section 22j(2) unless the superior authority directs the Inoou 

do so or directs him to take action under section 34. 

I do not consider that the omission to Bef on 23 ' 3 ) 
assessment form in this case m any way invalidates tne revise 
the Income-tax Officer. 

Section 34 is nob the appropriate section for the 
when making a revised assessment in accordance with the 
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under section 33. The wording of the section makes it suflBciently plain 
that it is primarily intended to enable the Income-tax Officer to himself take 
action to assess or reassess any income, profits or gains, which may have escaped 
assessment in any year or have been assessed in that year at too low a rate, 
without taking the sanction of any higher authority to do so. 

Prom paragraph 7, sub-paragraphs (a) and (6) of this petition it is evident that 
the petitioner means that when an assessment is ordered to be revised by the 
Commissioner under section 33 his orders can only be put into effect by the Income- 
tax Officers taking action under section 34. But, when as not infrequently happens, 
the revision by Commissioner has the effect of reducing an assessment, section 34 
is obviously inapplicable. What then should be the procedure in such cases ? 

In the particular case with which we are concerned the Commissioner disallow- 
ed an expense which had been allowed by the Income-tax Officer, and in the revised 
assessment this expense was added back by the Income-tax Officer. Such atransao- 
tion can hardly be described as the’ assessment of income, profits, or gains which 
had escaped assessment within the meaning of section 34 and, to my mind, that 
section is not applicable to the case. 

Question 8. If, as explained above, an order of the Commissioner under 
section 33 of the Act directing the revision of an assessment is subsequently 
put into effect by the Income-tax Officer under section 33 read with one 
of the sub-sections of section 23, then the issue of a demand notice under section 
29 of the Act naturally follows, and no question of irregularity arises. It is true 
that there is no mention of section 33 in section 29. but neither is there any men- 
tion of sections 31, 32 or 66 (5). Yet when the orders passed under those sections 

have the effect of revising an assessment a fresh demand notice must be issued on 
the assesses. 


IBDGMENT 

RANKIN, C.J.: — The question in this case arises out of the assessment to 

Singh Dudturia of Azimgunj in the year 
1924-25 and the year of account is 1923-24. 

• a return of his income in the ordinary way as an 

1925 assessed him at a 

Rs. 9,900 in respect of the 
^ot that he had paid a sum of Rs. 1.100 per month to Sreemutty Sugan Kumafi 

Bibi, bis step-mother. This sum of Rs. 9.9d0 represented the proportion of the 

amount so paid by the Raja attributable to his assessable income af distinct from 

af^hurh^r^ income-tax. The detetfon wa^ 

abtnbutable to several heads of assessable income as follows : — 


Interest on securities 
Property 

Dividends 

Business 

Other sources 

Total income. 

8,040 
36,110 
... 9,317 

... 66,611 

1,827 

Deductions. 

633 

2,970 

728 

5.420 

149 

Net income. 

7.407 

33,140 

8.689 

61,191 

1,678 


1,21,905 

9,900 

1.12,005 


made no objection bo this assessment bub in January 1926 the Hnm 
miMionerof Inoome-tax. Bengal, reTiewed the aeseesment under seotion 33 of,he 
Inoomo-tax Aot. and. after notice to the Baja, and after heiing h.^ came to Ihg 
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conclusion that the deduction of Rs. 9, COO which had been allowed should be dis- 
allowed ; and directed that he be assessed on a total income of Rs. 1,21,905. The 
occasion for this review of the original assessment was an objection by Sreemutty 
Sugan Kumari Bibi to an assessment made upon her in respect of the maintenance 
allowance of Rs. 1,100 per month before mentioned. It would api)ear that the lady 
lives at Bikancer but that the Income-tax Oflicer at Murshidabad purported to assess 
her through the Raja as her agent and had made an assessment upon the monthly 
sum of Rs. 1,100 on the footing that it was an annuity taxable as salary under the 
first sub-section of section 7 of the Act. The lady very naturally objected that the 
Raja was not her employer and the Commissioner ver>’ proijerly accepted 
this contention. Apart from this, however, the lady maintained that she was not 
liable to be assessed at all and the Commissioner of Income-tax, in accordance with 
a contention pressed upon him on behalf of the lady, held that the Raja and she 
were both members of an undivided Hindu family of which the Raja was the 
manager. Accordingly he cancelled the assessment on the lady and added to the 
Baja's assessment the sum of Rs. 9,900. 

The Raja took diverse exceptions to the Commissioner’s order. Some of these 
exceptions had reference to questions of procedure; others were on the merits. The 
Raja contended that he was liable to 1)0 assessed as an individual and that he and 
the lady were not members of an undivided Hindu family. He maintained that the 
deduction originally made by the Income-tax Officer was a deduction to which he 
was entitled. 


In February 1927 the Commissioner of Income-tax made a reference 
to this Court upon two questions of procedure and gave reasons 
why the other questions which he had been asked by the Raja to refef 
were not, in his opinion, proper to bo referred by him. Ujwn this reference coming 
before the Court, the Court exercised its power under clause 4 of section 66 of the 
Act and, by consent of Counsel on behalf of the assessee and on behalf of the 
Crown, sent the case back to the Commissioner directing him to find the necessary 
facts to enable the Court to decide “ whether it should have been held that the 
Raja was entitled to the exemption claimed by him ” — in other words to decide the 
merits of the matter. Accordingly the Commissioner iu November 1928 has stated 
the facts and given his opinion upon this question. 


According to the case stated, the Raja is by caste a Jain and is gov6in..,d by 
the Mitakshara school of Hindu law. His father, Rai Bishen Singh Dodhuna 
Bahadur died in 1894 leaving him surviving his only son (the Raja) and a widow, 
Sreemutty Sugan Kumari Bibi who is step-mother of the Raja. At the time with 
which we are concerned the Raja had no son though a son has since b^n bom 
him. Rai Bishen Singh Baliadur apiwars to have died intestate. He lelt con- 
siderable proi*orties, and some time after liis death the widow brought a sui m 
Court against the Raja claiming maintenance and suitable accommodation ^ 
residence out of the properties which had belonged to her deceased bus an • 
suit was compromised and by the consent decree the Raja was direc e 
over to her a certain house for her residence and to pay ou , . 
estate the sum of Es. 1,100 per month for 
arrears of maintenance. The Baja lias been regularly 

allow'ancd as decreed and in the year of account « q qnO re- 

cerned, he paid in all for this purpose Rs. 13,200. It is agreed tha ' l >-g 
presents the same proportion of Rs. 13,200 as the assessed income o Pnm. 

to his total income including agricultural income. In these circums an e , 

missioner is of opinion that the Raja and the lady are mem era o i.-. jr of 
Hindu family and that the total income of the family is assessab ® . . . ^-in- 

the Raja as manager thereof, no deduction being permissible in . , ooinion 

tenance paid to one of the members. Further, and in the alternative, he is of opinion 
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that the maintenance paid to the widow is on the same footing as the maintenance 

provided by the assessee for his wives and daughters and is a peisoral expense of 

the assessee and cannot he held to be a charge upon bis estate for the purposes of 
assessment to income-tax. 


At the hearing before us the learned Advocate-General abandoned the conten- 
tion. which found favour with the two Commissioners of Income-tax wlio have 
dealt with the case, tliat the Baja and the widow were members of an undivided 

Hindu family. He accepted the position that the Baja was liable to be assessed 
as an individual and in no other manner. Ho contended, however, 
that on this footing there is no provision in the Act by which he 
can claim to deduct a sum of Bs. 9,900 on the ground that it bad been paid by 
him to his step-mother for her maintenance. 


The decree of the High Court in the suit by the widow against the Raja has 
nob been included in, or made part of, the case stated by the Commissioner or of the 
additional statement of facts made by him. In the Raja’s petition to the Commis- 
sioner of Income-tax it is stated that by the said decree the payment of the said 
sum was made a charge on your jietitioners estate , but this very important fact 
has been omitted from the case stated. Before us, however, it was not disputed 
that the lady’s maintenance was a legal liability of the Baja arising by reason of tho 
fact that the Baja is in possession of his ancestral estate, that it is payable out of 
such estate and that this Court had declared that the maintenance was a charge 
thereon in the bands of the Baja. The general Hindu law u]>on this subject has 
been laid down in the case of Baidya v. Notha Goviudlal G)« The position there* 
fore is, and the case must in my judgment be dealt with on the footing, that the 
lady has a charge which extends not only to the zemindari property of the Raja but 
covers each of the five heads of projjerty between which it was allocated in the 
original order of assessment dated the 16tb March, 1925* 


In these ciroumstauces I am not of opinion that anything turns upon the fact 
that the person entitled to the benefit of the charge is the Baja’s step-mother. It 
has been suggested in argument, and the suggestion finds place in the Commissioner's 
observations in the case stated, tliat substantially speaking, and upon the question 
of merits, the Baja’s liability to provide maintenance fer his step-mother is of the 
same kind as his liability to provide for his wives and daughters. This contention is 
I think unsound. We- are proceeding on the footing that the Baja is to bo assessed 
as an individual. Whether this be right or wrong, it is the common case of the 
parties before us, and on that footing the Baja's position is, I think the same as if he 
had received his various properties, securities and businesses under a bequest from 
his father upon the terms that those assets were charged witli an annuity for the 
maintenance of the widow. We are nob dealing here with a charge created by the 
Baja for the payment of debts which he has voluntarily incurred. The Baja is by 
virtue of an exceptional and peculiarly extensive charge an owner of incumbered 
property and the question before us requires us to ascertain tho law applicable to a 
case where the income from property, securities, business, etc. is subject to a 
charge for an annual sum* In the present case it would doubtless have been open 
to the Court, had circumstances required it, to raise and set apart out of the estate 
a capital sum to answer the right of tho widow to her annual maintenance (See 
Hemanpmee Dassee v. Kumode Ch. Das (2), and in any case, should default be made 
m paying tho annual sum, it would be open to the Court, in a suit to enforoe 
the charge to appoint a receiver of the properties and give him direotions if 
necessary, for sale of a suflicient portion thereof. I do not think, however that 
the present question is complicated by the fact that the lady’s charge is not confined 
to the income of the estate but extends to the corpus. Where the income is 


(t) 1 . L. R. 9 Bom. 279. 


( 3 ) I* L. R. 26 Cal. 441. 
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sufficient, it is clearly the usual business course to meet this claim out of the income 
A similar question was raised and dealt with by Lord Macnaghten in his speech in 
the House of Lords in Attorney-General v. London County Council (IJ. The 
cases are not absolutely on all fours, but in this case it seems to me that it would be 

paradoxical merely because the lady can, in case of default, resort to the corpus of 
the property, to say that it is right and proper, before default and merely for the 
purpose of computing income-tax, to treat her annuity as payable rateably out of the 
capital and the different branches of the income. 


What then is the provision made by the Indian Income-tax Act, (XI of 1922) as 
regards the liability to tax of a person whose income is incumbered in this way with 
the payment of an annuity ? The fourth clause of sub-section U) of section 9 deals 
with a similar matter, but the scheme of the Act, with reference to cases of this 
type, is by no means easy to discover. In the speech of Lord Macnaghten in the 
case to which I have already referred, there is a short account of the manner in 
which this question has been treated by the English Income-tax Acts. From this 
it would appear that the English Acts have always dealt whith this question in 
express terms. Before 1803 there was a provision for deduction of such pay- 
ments. After 1803 such deductions were prohibited and the tax-payer liable 
to an annual payment was authorised to deduct and retain the tax upon the 
payment which he was bound to make. It seems to be clear that in England 
the principle of taxation at the source would be employed. In a case like this, the 
tax-payer liable to pay the annuity would pay upon the whole of his income without 
deduction therefor but would be entitled to pass on the incidence of the tax by 
deducting the amount thereof when he made payment to the annuitant. Under the 
Indian Act taxation at the source is not unknown. Firms are taxed and the partner 
is not charged again upon his share of income; companies are taxed and the share- 
holder is not charged again u|X)n his dividend ; Hindu undivided families are taxed 
and the individual member is not charged again upon his share. Again deduction of 
tax at the source is provided for by section 18 in the case of salaries and interest on 
securities, the payer being authorised and required to deduct the tax and himself to 
make payment to Government of what he has deducted. The present case is wholly 
untouched by any of these provisions. Accordingly a good many considerations have 
to be weighed before it can be decided whether the owner of property or busi- 
ness or securities subject to a charge for annuity can get any allowance in 
respect of bis liability. Assuming for the present purpose, and contrary to 
the contention of Sreemuthy Sugao Eumari Bibi, that we are not here dealing 
with the case of an undivided Hindu family, and assuming further, without 
deciding, that the lady, although a resident of Bikaneer, is chargeable under 
the Act, htr case would seem to come within the provisions of section 19 and tax 
on her income to be payable by herself direct. No doubt machinery is provided by 
sections 40 to 43 whereby the assessment might be made upon a trustee in British 
India ; but even if the Raja can be deemed her agent or trustee, the basis of any 
such assessment would be that the lady’s income was being assessed in effect upon 
herself. We are solely concerned with the Raja’s own liability to be assessed upon 
the sum in question as part of his own income. “ If the Crown, seeking to r^ver 
tax cannot bring the subject within the letter of the law, the subject is free er 
Lord Cairns in Partington v. Attorney-General (2). But the Court cannot un er- 
take out of its own notions of what is fair, to adapt or rearrange the machinery o 
the Act upon a matter of this character and importance. 


If each head of income in this case be taken separately 
annuity regarded as a charge upon each, the case would stand ® 

As to interest on securities under section 8, the que^ion is 

whole amount brought to charge is “ interest receivable by him. 1 cannoB 


(l) sTaxCas. 292. 


(2) (1869) L. R. 4 E & I. App. H L 100 at page 122. 
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Bee that fchero is any provision which would enable fche assesaee to make 
a deduction in respect of this annuity. As to dividends the charge falls upon 
'* any sum which he receives by way of dividend ” [sec. 14 (2)] . The same reason- 
ing applies to tliis. As income-tax is deducted at the source or taxed at the source 
in these oases the assesee if he established a right to treat any part of the income as 
belonging to the lady and not received or receivable by himself would gain no advan- 
tage except for super-tax purposes or unless it made a difference to the rate of 
charge. 

As regards property, under section 9, the first question is whether the Raja is 
the owner of the property. If he he the owner, as he certainly is, then the charge 
is to be upon him on the basis of the boiui fide annual value less certain deduction 
specially provided for. Clause 4 says “where the property is subject to a mortgage 
or charge or to a ground rent, the amount of any interest on such mortgage or charge 
or of any such ground rent “ may be deducted. These words cannot in my opinion 
be stretched to include the present case. The departure from the language of the 
English Acts is very noticeable here. The object of the legislature in making this 
provision may have been any one of many different things. It may, for example, 
be a recognition of the fact that it is common to buy property with borrowed money 
raised on security of the property so bought. 

Under section 10, the first question is whether the Eaja is a person who carries 
on a business. If so, he is liable according to the section and in my opinion it in 
clearly impossible to make room for a deduction on the ground that he has to pay 
this annuity out of the profits. Prima facie the destination of profits is irrelevant. 

Under section 12, as regards “ Other sources the language employed by the 
legislature is less precise. The provision for deduction gives a right to the assessee 
to an allowance for any expenditure (not being in the nature of capital expendi- 
ture) incurred solely for the purpose of making or earning such income, profits or 
gains, provided that no allowance shall be made on account of any personal 
expenses of the assessee.” This annuity cannot in my opinion be regarded as 
a personal expenditure of the assessee treating him as an individual whose 
property is subject to a charge for this annuity. But the payment does not 
otherwise come within the exception. It may le said that the income, profits and 
gains mentioned in sub-section (l) means, when read with section 3 of the Act 
“ income, profits and gains of the individual” namely of the assessee and that under 
this section a deduction might be made upon the general principle that money 
payable to the lady is not income of the Baja. It happens that the total income of 
the Raja under this head is small, namely Rs. 1,678. I do not think, however, that 
on this ground the deduction can bo allowed either under section 12 or under any 
other section. In Attorney-General v. London County Cotmcil (l), Lord Davey, 
with reference to sections 60 and 102 of the Income-tax Act of 1842, said “ It is 
not open to doubt, and was not disputed, that sections 60 and 1C2 alike mean that 
the person paying a yearly interest may deduct and retain the amount of the tax 
for his own benefit, and the scheme of the Act is so far clear, and is in favour of the 
tax-payer. It was no doubt considered that the real income of an owner of 

encumbered property, or a property charged (sayj with an annuiiy under a will, is 

the annual income of the property less the interest on the incumbrance or the 
Annuity; and the mortgagee or annuitant and the owner of the property are in a 
sense, entitled between them to the inodme ”. * 

Wd Davey in this passage is giving expression to a principle which he finds 
apphed in the sections which he is construing. Ho is nob saying that this is a 
principle to which Income-tax Acts are to be made to bend or even a presumption 


(I) 4 Tax Cas, 266 at page 269. 
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that is to be imported into them where this is not impossible. In the ease stated 
there is no information as to the nature of the “ other source ” the income of which 
is assessed at Rs. 1,678. The assessee has made no specific case upon this head and 
it would, I think, be wrong to apply Lord Davey’s language blindly or in the dark to 
this head of income. Cases under this head may be of almost any kind. Suppose for 
example the income in question comes from the letting out of lease-hold property 
upon agreements made with the assessee for a monthly rent to be paid to 
him by the sub-tenants ; could it be said of the net rents so produced that in part 
or in whole they are not “ income, profits or gains ” to him because his father’s 
widow has a charge for her annuity upon all^the assessee’s property ? I think not. 
It may in a sense be true that income is not “ real income ” unless the individual in 
question is able to control it for his own purposes or to absorb for himself the whole 
of the benefit thereof. But I do not see that the Court oan in interpreting this Act 
engage to give it the result required by this line of argument. Nor that the annuit- 
ant in a case like this case be regarded as joint owner of the income in a legal sense 
consistently with the machinery and purposes of the Act. 

Into the questions which might arise if an attempt were made by the Income- 
tax authorities to recover tax a second time from the lady, we are not loquired to 
enter. As this decision is being given upon a footing to which the parties before us 
have agreed but from which as I understand the lady dissents, it is inadvisable upon 
this aspect of the matter to say anything here. 

In my opinion the question whether it should have been held that the aBSOSseo 
was entitled to the exemption claimed by him should be answered in the negative, 
but having regard to the position taken at different times by the Income-tax 
authorities I am of opinion that the assessee is entitled to the costs of this case 

stated. 

GHOSB, J. I ftgi-ee. 

BUCKLAND, J. T agree. 


(327) IN THE HIGH COURT OF JUDICATURE AT RANGOON 

Before Sir Benjamin Heald, Kt., Offg. Chief Justice, 

Mr. Justice P.’N. Chari and Mr. Justice Ormiston 


(12th August, 1929) 


C. T. Y. S. Chettyar Firm 


... dssessees^ 


vs. 


The Commissioner of Income-tax, Burma 


• • • 


. . . Referring Officer. 
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tn the account books the assessees contended that the assessed sum included interest 
assessed in previous years as having accrued in those years and not assessable again. 
The contention was overruled on the ground that the previous years' assessments having 
been made on a method of averages, there could be no double assessment. On a 

reference to the High Court, 

Held, that where the computation of income had been made in a particular year 
under Sec. 13, proviso the assesses was entitled to show that income included in the 
assessment for a subsequent year was included in (hat computation and that this 
question was one of fact to he determined on the evidence in the particular case. 

Case [Civil Reference No. 9 of 1929] stated under Sec. 66 (3) of the Indian 
Income-tax Act fXI of 1922) by the Commissioner of Income-tax, Burma for the 

opinioD of the High Court. 

CASE 

In accordance with the order dated the 25th March 1929 of the High Court of 
Judicature at Rangoon in Civil Miscellaneous Application No. 129 of 1928," the 


♦ Judgment of HEALD and OTTER, JJ. 

HEALD, J.: — Applicants who are the C. T. V. S. Chebtyar Firm were assessed 
for income-tax on an estimated income of Rs- 10,030 for the year 1924-25. For the 
year 1926-27 they submitted a return showing a loss of over Es. 45,000. They said 
that the actual income from their business for the two years 1924-25 and 1925-26 
was Bs. 10,250 and that in view of the fact that for those two years they bad paid 
on an estimated income of Bs. 56,138 they had already paid on an excess df more 
than Hb. 45,000 over their actual income. They produced certain accounts and. a 
statement which showed their actual income for 1925-26 as Bs. 1,795 and another 
statement which showed their loss as Es. 3,877-10-0. The Income-tax OfBcer 
rejected these statements on the doubtful ground that although an assessee can file 
a revised return he cannot file revised statements. On an examination of the 
^counts for the year 1925-26 the Income-tax Officer found that appellant's 
income for that year was Rs. 36,654. That assessment was based on a 
calculation of interest which had actually accrued due during that year in 
the case of transactions with other Cbettyars and interest which had been 
actually received in that year in the case of transactions with customers other than 
Cbettyars. Applicants objected that part of the sums which on that method of 
calculation represented the actual interest received from non-Cbettyar oustomerB 
during the year 1925-26 had already been assessed to income-tax in that year and in 
the previous year, because in those years the amount entered on account of-interast 
from non-Chettyar creditors was based on an estimate and not on actuals and that 
estimate included interest earned, but not yet received in the year of assesement. 
The Income-tax Officer rejected this contention and assessed applicants on Rs. 36 654 
for 1926-27. ' 

Applicants appealed to the Assistant Commissioner of Income-tax who said tjhat 
it was obvious that so much of the interest receipts from non-Chettyars as accrued 
m the previous years must have been taxed already in those years and that to 
include those receipts in the present assessment would be tantamount to double 
taxation. He accordingly returned the proceedings to the Income-tax Officer for 
enquiry and report as to the amount of interest from ‘non-Chettyars which accrued 
m the previous years and which was included in the assessment for 1926-27, The 
Income-tax Officer reported that tho^amountof interest from non-Chettyars * whidh 
acoruM in the previous year and was actually received in 1925-26 was Re 84^7^ 
fi?* fif Assistant Oommssioner said that on further consideration he found 
that the estimates made for the two years 1924-25 and 1995-26 were nofc 
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following case is stated for the decision of the High Court under the nrovisionfl nf 
section 66 (3) of the Indian Income-tax Act. provisions of 

2« The relevant facts of the case are as follows 


^ money lending business at Ma-ubin. For the 

produced certain account 

books ia Journal and two Ledgers). The account books were examined by the Depart- 
ment and from the data available therein the income for the previous year (the 


strictly asseOTmentson what is known as the " accrued ” ^asis but mere assess- 
ments on the beet data available and that therefore there was no conclusive 
proof that the of Rs. 34,876 had been included in the assessment for the 
previous years. He accordingly dismissed the appeal. Applicants then applied to 
the Commissioner of Income-tax to state the case and refer it to this Court under 
the provisions of section 66 (2) Income-tax Act. The Commissioner refused to state 
ud refer the (^se and at the same time he passed an order dealing in review with 
to6 AsButant Commissioner's orders. Applicants now ask us for an order under 
Motion 66 voj of the Act requiring the Commissioner to state and refer the case to 
this Court, The only question which is at present before ns is whether a question 
of law arises out of the Assistant Commissioner's order. 


u SQems to me clear that a question of law does arise, that question being 
whether in a case where an assessment has been made not on actual receipts but on 
^gtimated receipts during the previous two years, and the basis of assessment for the 
third year is changed to a basis on actual receipts, the assessee is entitled to show 
that tbe^ actuals which are taken as the basis of the assessment for the third year 
that is, in the present case the year 1926-27, include sums which were included in 
the estimates for the earlier year or years, on which income-tax was paid for those 
years. It seems clear that if the income-tax has in an earlier year already been paid 
on amounts actually received in a later year, income-tax cannot be charged on those 
-receipts in the later year, and it does not seem , to me to matter whether the 
Income-tax authorities choose to call the assessment for the year or years in which 
the tax was actually paid on those amounts an assessment on the '* accrued basis,” 
or an estimate on the best data available. In either case, the basis of the assess- 
ment is admittedly an estimate and the question of law seems to me to be whether 
or not the assessee is entitled to show that receipts for the later year have in fact 
been included in the estimate or estimates for the earlier year or years. I would 
therefore require the Commissioner to state and refer the case under the provisions 
of section 66 (3), Income-tax Act. The cost of the present application should 
abide the orders of this Court on the reference. 


OTTER, J.: — This is an application under section 66 (3) Income-tax Act, 1922, 
asking this Court to require the Commissioner to state a case upon a question of law 
for reference to this Court. The short history of the matter is that on 29th 
January, 1927, by an order of the Income-tax OfBoer, Maubin, the applicant-firm 
was assessed to infcome-tax for the year 1926-27 on the sum of Bs. 36,654 in respect 
of income for that year. The assessment for that year was made so fai as non- 
Cbettyar customers were concerned upon the basis of cash receipts from them 
during that year. The figure arrived at by the Income-tax Officer for such receipts 
was Rs. 79,716. It was objected by the applicants that included in that sum was 
an amount of about Rs. 39,000 which had already been assessed to 
inoome-tax in the two preceding years. In these years, viz. 1924-25 and 
1225-26, the assessment was said to have been made on what is known as the 
“accrued basis”. For the year 1926-27 the basis of calculation was altered 
and as I have said, the applicant-firm was assessed for the non-Chettyar receipts 
upon a cash basis. Upon an appeal to the Assistant Commissioner the latter 


THE COMMISSIONER OF INCOME-TAX, BUilMA 


163 


Tamil year Rubhirothkari“13fcli April 1923 to 12th April 1924j was estimated at 
Rs. 19,030 and the applioant-Orm was taxed on this sum. The method of 
computation (followed also in computing the income for 1925-26) will bo 
explained later. For the assessment for the following year, 1925-26, the 
applicant-firm submitted a return showing a loss of Rs. 21,380. In respoqjBO 
to a notice under section 23 (2), the managing partner of the firm produced tbreo 
books of account (a Day Book and two Ledgers) for the year Baktfaakshi — 13th 
April 1924 to 12th April 1925, the Tamil accounting year for the 1925-26 .assess- 
ment. These account books were not accepted by the Income-tax Officer who, 
acting under the proviso to section 13 of the Act, computed the income on the basis 
described below* The total capital, including shop capital, surplus capital and 
borrowed capital, employed by the applicant-firm in the business was determined. 

i 

by an “ interim order dated 23rd March 1927 returned the proceedings to the 
Income-tax Officer for enquiry and report as to the amount of interest from 
non-Chettyars which accrued in previous years and which had been inoluded 
in the sum of Rs. 79,716 " and adjourned the appeal. The Income-tax Offiodf 
reported the correct figure to be Rs. 84,876 on 27tb April, I!917 ; the Assistant 
Commissioner passed final orders dismissing the appeal. In the course of that 
order be stated that be found that tbe accountant’s description of the previous 
assessments on “accrued basis ” was not strictly correct. It should be stated that 
it is said that an assessment on “ accrued basis " means an assessment upon amounts 
due but not necessarily paid during tbe period in question. The Assistant Commis- 
sioner went on to say that after a return by the applicants bad been filed (for the 
year 1924-25) the firm's books were called for and after extracting certain figures 
from the books certain calculations were made according to the system then in 
vogue, it was reported that tbe assessable income was, Rs. 19,630. This figure was 
accepted by tbe Income-tax Officer and assessment was made accordingly. Accord- 
ing to the Assistant Commissoner this method was in reality an estimate on tbe beat 
data available. For the following year according to him, after tbe return 
had been filed by tbe applicant-firm certain figures were again extracted from 
the account books, and after making certain calculations according to '1^1* 
same system as in the previous year, the accountant reported the assessable income 
as £3. 37,188 and assessment was made accordingly on this figure. Here also, 
according to the Assistant Commissioner “ it was an estimate on the b^st available 
data”. This Officer went on to say that '* it could not rightly be called the accrued 
basis. It follows therefore that there is no conclusive proof that the amount of 
Rs. 34,876 had been taxed in the previous year He, therefore, was Unable to 
exclude this amount from the assessment for 1926-27. 

On 26th May, 1927, the applicant’s firm applied under section 66 (2) of the 
Act to the Commissioner of Income-tax praying that certain questions of law arising 
out of tbe appellate order of the Assistant Commissioner should be referred to this 
K August and 16th September, 1927 respectively, notices were issued 

by the Commissioner of Income-tax, to the assessee under seotion 83, Income-tax 

Ac^ calling upon them (apparently) to make any representation they wished to 
make in respect of a proposed revision of their assessment. On 6th March 1928 
the Oommisaioner modified fche^orders of the* Assistant Gommisaioner, dated 23rd 
March, 1927 and 27th April, 1927 by passing an order rejecting tbe appeal of the 
aaseasees dated 26th Febniary, 1927 on tbe ground “ that the assessments for the 
previous years having been computed on a method of averages, the sum in ques- 
tion m. Bs. 39,000 . . . has not been subject to double assessment." In 
other words he held that as the method adopted was not " accrued hasis'" 

^ * method of averages", as a matter of fact 

the IW. 39,000 was not and could not have been.-.doubly assessed. He seems 
aUo to have thought that tbe Assistant Commissioner would he bound hv 
msoonolusioD contained in the adjournment order of 2Srd March, 1927 and ha 
therefore modified " this order and that of 27th April, 1927. On 7th March,' igjQ 
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Of *‘^'8 capital was assumed, the assumed rate being a 
iTJf lt '’1 Provided for bad debts etc. From the estimated interest on tlii 
capital the mtoreat on borrowed capital plus other expenses (either actual or esti- 
mated, according to the evidence available) was deducted and the net amount was 
taken as the assessable income. This method of estimating income is described in 
the pr^eedings as the accrued basis method ” but it should be noted that it is a 
method of estimating income and not a method of computing income from accounts 
kept on an approved system. On this method the income of the applicant-firm for 

the assessment for 1926-26 was estimated to be Rs. 37,188 and tax was recovered 
on this sum. 


^ For the assessment for the following year. 1926-27, which is the assessment 
m dispute, the applicant-firm filed a return with an explanatory statement 
aeolariDg a loss of Rs. 45,888* An amended statement was filed later declaring 
a profit of Rb. 1,795 and later still a further amended statement was filed declaring 
a loss of Ra. 3,887. ^ 


the Commissioner of Income-tax passed orders upon the application preferred by the 
ftpplioant-firm on 26th May, 1927 and said that none of the questions he was asked 
to refer could be said to arise and refused to state a case for this Court. 

I observe that the applicant-firm had objected to the revison proceedings initi* 
ated by the Commissioner but these objections were overruled in the order which is 
not before the Court. The Commissioner deals with these objections at length. He 
also says (as I understand at the end of para 6 of his order) that as the figures for 
1924-25 and 1925-26 were taken from assessee’s beoks which were kept on a cash 
basis (and not on accrued basis) no double taxation took place. Later he makes a 
statement that I cannot follow viz., “ as regards the first objection, I do not think 
that it can be contended seriously that the question whether or not the assessment 
in the previous years was made on accrued basis is a question of fact”. He may 
nob have meant to say this, but if of course this is a question of law it should be 
stated for this Court. 

It seems to me, however, that the matter should be put differently viz., 
as a matter of law, can not the asseascc he allowed to show not necessarily 
tiiat his assessment was made on one basis or another, but that in fact from 
figures he has been doubly assessed. In other words, is the applicant not 
to be allowed to show (if he can) that the total of the estimated income of the firm 
for 1924*25 and 1925-26 plus the actual income for 1926-27 in fact exceeded the 
total actual income for those 3 years. The Commissioner then deals with the ob< 
jeotion that revision proceedings cannot be opened by the Commissioner in a case 
where an application is pending under section 66 (2) of the Act. He decides that 
such an application is no bar to proceedings under section 33. But surely this is a 
question of law. He can only pass orders subject to the provisions of the Act (sub* 
section 2) and it might be argued that when the Act provides a remedy for an 
assessee, action should not be taken by the Commissioner until it is decided whether 
such remedy is available or not. It is true that the proviso to sub-section (2) of 
section 66 -may provide an answer. But it might also be argued that action by a 
Commissioner under section 33 which cannot (apparently) be called in question by 
.this Court might shut out an assessee from his remedy under section 66 (2). 

I think, therefore, that the Commissioner must state a case for our decision 
Upon the following questions of law : (1) Is the applicant-firm entitled to show that 
the income upon whioh he was assessed for the 3 years in question exceeded the 
income actually received in those 3 years Y (2) Car; the Commissioner during the 
pendency of an application under section 66 sub-sections 2 and 3, Income«tax Ao^ 
take up under section 33 of the Act pioceedings whioh are the subject of the said 
^pplioatioD ? 
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The accounting year for the 19'26-27 assessment was the 
beginning on the 13th April 1925 and ending on the 12th April 1926. The penod 
covered portions of two agencies, the old agency (beginning in 1923-24 
ting on 6th June 1926) and the new agency fbeginnsng cn 8th November 19^^)- 1“® 
following books were produced :~0/d Agency -Two Journals from 16th Apri 
1925 One Ghettvars' and two Customers’ Ledgers. A/ew Agency : One Jouroal 
from 8th November 1925. One Chettyars’ and two Customers’ Ledgers. The 
computation of the income for this assessment was made from the books produced 
and according to the method of accounting follosved by the applicant^ firm* This 
method is commonly known as the ‘ combined*' basis, t. e., partly cash and 
partly ** mercantile ” or ** accrued On tliis mctliod all transactions with Don> 
Chettyars, that is. the vast majority of the persons to whom loans are made, are 
recorded on the “ cash ” basis, while transactions with members of the Chettyar 
community consisting mainly of borrowings to supjJement the capital of the bueineas 
are recorded on the “ mercantile ’’ or “ accrued ” system, that is, interest payble on 
borrowings is debited to the account at stated intervals whether it is actually paid 
out or not and similarly credit is taken for monies receivable whether they are 
received or not. 

The taxable income determined Cor the year on this basis was Rs. 34,654 and 
tax on this amount w'ae recovered. 

3. The applicant-6rm then appealed to the Assistant Commissioner against this 
assessment, the ground of appeal relevant to this reference being that in assessing 
it on the new basis for the year 1926-27, the Income-tax Officer included interest 
receipts from non-Cbettyars amounting to Rs 39,000 which bad accrued in previona 
years and which, according to the applicant-hrm’s contentions, bad been included in 
the assessable income of those years. The Assistant Commissioner in an interim order 
admitted this contention and sent the case to the Income-tax Officer to report what' 
part of the sum of Rs. 79,716 shown as reoeipts in the accounting year Erodbana 
and included in the assessment for 1926-27 represented interest which accrued in the 
previous accounting years. The Income-tax Officer r6i>ort6d this sum to be 
Rs. 34,876. The Assistant Commissioner, however, on further consideration found that 
be was not right in assuming that the previous assessments were made on what is 
described in the proceedings as the “ accrued *’ basis and that in point of fact the 
assessments for the previous years were nob based on the accounts of the applicant- 
firm. He accordingly rejected the applicant-firm’s claim that there bad been double 
taxation in respect of the disputed sum of Rs. 39,0C0. 

4. The applicant-firm thereupon made an application under section 66 (2) 
asking the Commissioner to refer to the High Court eleven questions purporting to 
be questions of law arising out of the Assistant Commissioner’s order. Four of 
these questions disputed the legality of the action of the Assistant Commissioner in 
first coming to a finding on a point of fact in the interim order and eubseqaently 
coming to a different finding in the final order. The remaining questions presup* 
posed that the assessments for the previous years were made on the “ accrued ” 
basis from the accounts maintained by the applicant-firm and that as a result of the 
assessment for 1926-27 having been made on the basis of “cash ” reoeipts, there had 
been double taxation. This assumption arose from the interim order of the Assis- 
tant Commissioner. My predecessor, for the reasons detailed in his order dated the 
6th March 1928 (Annexure A), modified the orders of the Assistant Oommissioner 
mto an order rejecting the applicant-firm’s appeal on the ground that the income for 
the previous years not having been computed on the accounts of the assessee-firm 
bub estimated in the manner described in paragraph 2 above, the ibeia in 
question, viz., Rs. 39,000, had not been subject to double taxation. The 
appellate orders having been modified in this manner, the questions framed bv 
the assess^ did not arise and so the application for a reference to the Hiah 
Uourt was dismissed (a copy of the. Commissioner’s order dated the 7bh March 1925 
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is attached— Annexure B) The applicant-firm’s objections to the action taken by 
my predecessor under section 33 to modify the appellate orders are dealt with in 
this order, 

5, The applicant-firm then applied to the High Court under section 66 (3), 
and in the order of the High Court referred to in paragraph 1, I am directed to 
state a case. The questions to be referred are stated in two separate judgments ap- 
pended to the order. In the judgment by Heald, J. the question to be referred is 
gi?en as follows : — (l) Whether in a case where an assessment has been made not 
on actual receipts but on estimated receipts during the previous two years, and the 

basis of assessment for the third year is changed to a basis on actual receipts, the 

assessee is entitled to show that the actuals which are taken as the basis of the 
assessment for the third year, that is, in the present case the year 1926-27, include 
sums which were included iu the estimates for the earlier year or years, on which 
income tax was paid for those years ? ” In the judgment of Otter, J. two questions 
are formulated. They are as follows : — (2) “ Is the applioant-firm entitled to show 
that the inoome upon which it was assessed for the three years in question exceed- 
ed the income actually received in those three years ? *’ (3) “ Can the Commissioner 
during the pendency of an application to him under sub-sections (2) and (3) of the 
Xocome-tax Act (section 66) take up, under section 33 of the Act. proceedings which 
are the subject of the said application ? *’ 

6. As regards the first i^uestion the relevant section of the Act is section 13. 
This section prescribes that in the case of a business the iuoome, profits and gains 
shall be computed in accordanoe with the method of accounting regularly employed 
by the assessee, subject to the following proviso : — " that, if no method of aocountiog 
has been regularly employed, or if the method employed is such that, in the opinion 
of the Income-tax Officer, the income, profits and gains cannot properly be deduced 
therefrom, then the computation shall be made oxx)n such basis and in such manner 
as the Income-tax Officer may determine.'* 

, Turning to the three assessments in question, the first and second assesaments 
(1924-25 and 1925-26) were made not on the applicant-firm's acoonots, but on the 
basis described in paragraph 2 above, that is. for each of the two years in question 
the Income-tax Officer without reference to the actual transactious of the year adop- 
ted a figure which, in bis opinion, was as near an approximation to the firm’s income 
for that year as he oould estimate. For the third assessment, be computed 
the income according to the firm’s books. The Income-tax Officer's rejec- 
tion of the applicant-firm's books in making the first and second assess- 
ments cannot * now be questioned and it is fci the applicant-firm 
to show that the- estimates of its income made by the Income-tax Officer 
in those two assessments included the disputed amount in the 1926-27 
assessment. In attempting to prove its contention the applicant-firm relies on 
a statement that the two previous assessments were estimates made on the 
accrued basis. It is true that in the proceediugs of the 1925-26 asMSsment the 
firm’s taxable income is described as having been "worked out in the usual 
way on the accrued basis method. ” But this is only a way of describing 
is merely a convenient method of estimating the income of a business. The 
rms " accrued basis *’ and " cash basis " are , properly applicable only 
a method of accounting is in question. Here there was no question of a me^^ of 
accounting since the accounts had not been accepted. The words accrued basis 
method ” therefore simply iudioate the way in which the firm's income was eetirnatM. 
But -after the estimate has been made it is not i:«BBible to say that any p^hcular 
item of receipt or payment is included in it. It is merely the Income-tax Officer s 
idea ol what the firm’s inoome for the year was. If the firm disagrees with it an 
appeal can be filed (both the previous assessments were appealable) bub the firm o^- 
not contend subsequently' that a specific item shown in its accounts has been a^ea^ 
taxed iu the previous assesement. The assesamenfe now io auestipn, that for 192 q- 
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27, was made correctly in accordance with the applicant-firm’s method of 
aooonnting and since the applicant-firm cannot show that Its actnal receipts in the 
aoeonnting year have been already included in the previous year s estimated 
income, the contention that there has been double taxation fails. In support of these 
views I refer to the judgment of this Honourable Court in the case K.T^S.K.A.S- v. 
Commissioner of Income-tax, Burma. On this question therefore I am of opinion 
that the firm is certainly entitled to shew that the 1926-27 assessed income includes 
income already assessed in previous years but that the firm is unable to show this; 
that there is no evidence to support the contention that there has been double 
taxation or in other words that there is evidence on which the Assistant Commis- 
sioner and the Commissioner could find as a fact that there has not been double 
taxation. 

7. The second question in so far as it differs from the first should be answered 

in the negative. The income of the first two years has been finally determined and 
cannot be questioned now. Only the income of the third year (1926-27) is in^ ques- 
tion and the firm is entitled only to show that the asseBsment of this income is 
ezoessive or includes actual sums previously assessed. ' 

8. The third question has arisen from the anomalous circumstances in this 
case in which an Assistant Commissioner in an interim order came to a certain 
finding of fact and when be came to deliver bis final order, found that his 
previous decision was incorrect. When the .matter came to the notice of the 
Commissioner of Income tax through the presentation of an. application under 
section 66 (2) of the Indian Income-tax Act he considered, after much thought, 
that the question of fact should be decided authoritatively and he invoked his powers 
Under section 33 in order to do so. When the question of fact was definitely settled 
he found that the basis of the demand for a reference to the High Court had ceased 
to exist. In my opinion the Commissioner acted within his powers since it is in- 
oumbent on him to find the tame facts of every case which comes before him. When 
stating a case to the High Court be must state the true facts and it is essential, 
therefore, that he should have the power of revising any finding of fact which, in 
his judgment, is wrong. It is hardly relevant that the finding of fact determined by 
him may deprive the assesaee of the grounds on which he dem-inded a reference to 
the High Court on a question of a law. The assessee. however, has still the right 
to apply to the High Court under section 66 (3) of the Act. 

Venkatram, for the Aesessees. 

Gauntt for the Grown. 

JUDGMENT 

On Civil MisceUaneous AppUoation No. 129 of 1928 the Commissioner of 
Income-tax was required to state the case of the assessment of the C T V S 
Ohettyar firm for the year 1926-27 and to refer it to this Court. 


His statement of the case shows that for the assessment for the year 1926-26 

the firm produced its account books and that after an examination of those books its 

income was computed at Rs. 19.030 and that for the following year its income was 

similarly computed to be Rs. 37, 188, the computation for both years being made not 
aooordmg to the mwme shown in the account books but by a determination of the 
total capital of the firm and a calculation of the interest which might reaeonablv be 
expected to be earned by that capital after deductions in respect of borrowed oanital 
and expenses. For the year 1926-27 a different method of assessment was adortS 
^eassMsment being based on wtual receipts of interest in respect of transaotions 
wth non-Ohettyars, that is, as t|he Commissioner says, with “ the vast maioritv of 
the persons to whom loans are made and on interest accrued due but not neoes- 
I sarily receiv^ m respect of transactions with Chottyars. On that basis the assesB- 
ment for tho ye»r 1926-27 Bb. 36.654. The 6rn. appeaUd to tho AbS 
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Commissioner against this assessment on the ground that, so far as transactions 
with non-Chettyars were concerned, it included actual receipts of interest amounting 
to Ks. 39,000 which had accrued doe in the previous vears and according to the 
method of assessment adopted in those years had been included in the assessment 
for those years. The Assistant Commissioner accepted that view and sent the caee 
to the Income-tax OflBcer for a report as to what part of the receipts included in the 
assessment for 1926-27 represented interest which had accrued in the previous 
years. The Income-tax Officer reported this sum to be Rs 34.876. The Assistant 
Commissioner then changed his mind and found that because the assessments for 
the previous years were not based directly on the firm's accounts, this sum of 
Rs. 34,876 could not be regarded as having been included in the assessments for 
those years. He accordingly rejected the claim to have that amount excluded from 
the assessment. The firm thereupon applied to the Commissioner to refer to this 
Court certain questions or alleged questions of law. Before disposing of the appli- 
cation for a reference to this Court, the Commissioner reviewed the Assistant 
Commissioner’s orders and substituted for them an order rejecting the appeal to the 
Assistant Commissioner on the ground that, the assessment for the previous years 
having been computed on a method of averages, the sum which the firm claimed to 
exclude from the assessment for 1926-27 had not been subject to double assessment. 
On the footing of h’s finding that the basis of the assessment for the two previous 
years was not technically an assessment on what is known as the “ accrued basis ” 
but was ‘ a method of averages ”, and of his having set aside those parts of the 
Assistant Commissioner’s order which were in question, be held that none of the 
questions which he was asked to .refer arose. 

The firm then applied to this Court under, the provisions of section 66 (3) of 
the Act, and a Bench of the Couit required the Commissioner to state the case and 
refer it under that section. 

Of the two Judges who dealt with the application under section 66 (3) one was 
of opinion that the question of law which arose on the facts was whether in a case 
where the assessment for the two previous years had been made on a basis not of 
actual income but of income estimated at a certain rate per cent Son the capital of 
the business, and where for the third year the basis of assessment is changed to a 
basis of actual income, the assessee is entitled to show that the actual income 
which is taken as the basis of assessment for the third year, includes sums which 
formed part of the estimated income for the previous years and which had therefore 
been included in the assessment for those years on which tax bad already been paid. 

x'he other learned Judge put the same question in a more practical form, 
namely : “ Is the applicant-firm entitled to show’ that the income on which he was 
assessed for the three years in question exceeded the income actually received in 
these three years ? ” He also added a question whether during the pendency of an 
application under section 66 (2) of the Act the Commissioner can exercise his power 
of review under section 33. 

As an answer to the latter question I would say merely that the proviso to 
section 66 ( 2 ) of the Act shows that the Commissioner can exercise that power. 

In his order of reference the Commissioner says that “ It is for the applicant- 
firm to show that the estimates of its income made by the Income-tax Officer in those 
tw’o assessments (for 1924-25 and 1925-26) included the disputed amount. He thus 
admits the right of an assessee to show that there has been a double assessment, and 
that right cannot be questioned. If in fact there has been a double assessment it 
is clear that in law there is no warrant for such double assessment and that income 
on which tax has already been paid must be excluded from the assessment. But t^ 
Commissioner goes on to say that if the assessment for a particular year was based 
on an estimate and not on actual figures, then the assessee ‘ cannot show that 
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income incluaed in a sabsequenfc aeseasmenfe waa included in the assessment baa^ on 
that estimate. If, as seems probable, this statement was intended to be a state, 
ment of faot and to mean that it is impossible to show that income subsequently 
assessed was inoluded in the computation on which an earlier assessment was 
based or In the assessment based on that computation, then it is a statement based 
entirely on the Commissioner’s opinion and not on the facts of the case. 
other hand it was intended to be a statement of the law, namely that where an 
assessment has been based on a computation under the proviso to section 13 of the 
Act, an assessee is not entitled to show that income included in a subsequent assess- 
ment was included in the computation and in the assessment based on the computa- 
tion, then It raises a clear question of law which it is for this Court to decide. 

As supporting his statement, whether it is a statement of fact or of law, the 
Commissioner relies on the decision of a Bench of this Court in the case of E.T.S»K, 
A.S. Chettyar, but in that case the Court was clearly of opinion that the 
inolusion of income in the assessment for one year which bad in fact been included 
in the assessment on which tax had been paid for a previous year would warrant 
the exclusion of such income from the assessment for the subsequent year, and the 
basis of the decision was that because the assessment for the previous year 
was an assessment made by the Income-tax Officer * to the best of his 
judgment '* under section 23 (4) of the Act, and because it was the inclusion of the 
disputed income in the assessment for that year which was alleged to be mistaken, 
that alleged mistake could not be allowed to be proved because no appeal lies against 
an assessment under section 23 (4), so that the applicants, who by their own default 
bad precluded themselves from appealing against the inclusion of that income in the 
assessment for the previous year, could not in the following year be allowed to claim 
that the mistake should be oorreoted by the exclusion of that income from the 
assessment based on the receipts of the year in which it was actually received. 
Whether that decision was right or wrong, — and it seems probable that as a general 
statement of the law it was wrong, — it is no authority for the proposition that where 
income has been assessed for one year under the proviso to section 13 [and not 
under section 23 (4)] the assessee cannot, whether in fact or in law, show that the 
income has been included in the assessment for the following year. 

A case which was in some respecbs similar to the present case was decided by a 
special Bench of the High Court of Madras in the Commissioner of Income-tax v. 
Mutha Sarvarayudu (i), where the question referred was *' Where computation 
of the income, profits and gains for a particular year is made as directed 
in the proviso to section 13 of the Income-tax Act of 1922, are any income, 
profits or gains which accrued during that year but are received subsequently 
liable to be assessed as income for the year during which they are received ?" The 
Bench said that if the wording of. the question was intended to propound the ques- 
tion whether, if a man has been taxed in respect of book debts owing to him in one 
year which he has not actually received, he can again be taxed on the same sums of 
money when they are actually received in cash in a later year of assessment, the 
answer must obviously be “ No.** Bub in that particular case the Commissioner had 
recorded, as a finding of faot based on the evidence in the case, that the sums which 
the assessee claimed to deduct from his assessment for the subsequent year had not 
been inoluded in the assessment for the previous years, and by reason of that 
finding the learned Judges said that the question referred could not really arise out 
of the findings of fact, which were binding on them, namely that the man had nob 
been taxed at all on the sums in question until he was sought to be taxed in the 
year of assessment which was under consideration in that case. 

In the present case there is no finding of faot that the sums in question were nob 
included in the assessments for the previous years. On the contrary the only finding 


(I) 2I.T.C. 208 , 
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of faofc on this subject is that of the Income-tax Officer that Bs. 34,876 had been so 
included. The findings on the footing of which the Assistant Commissioner and the 
Commissioner rejected the claim were either findings of fact based on no evidence 
or findings of law. since they were that the assessee could not prove that the sums 
m question were included in the ‘ computation ” which was made under the proviso 
to section 13. The Commissioner said that his finding on this point was a finding of 
fact, and be put into the form of a finding of fact when he said that there bad not 
been a double assessment, but the reason which he gave for that finding, namely 
that the assessments for the previous years had been computed on a method of 
averages, and that the assessee could not prove that the disputed income had been 
included m those assessments shows that his answer begged the question of law and 
as a finding of fact was not based on any relevant evidence. 

The facts of the case are that the assessments for 1924-25 and 1925-26 were 
based on a computation of income, profits and gains under the proviso to section 13 
of the Aofc, that that computation was made by reckoning interest at a oettain rate 
per cent on capital; that that computation included all interest earned or '* accrued ” 
whether it had been received or not ; that for the year 1926-27, so far as interest 
from noD-Chettyar customers was concerned, the basis of the assessment was chang- 
ed from a basis of computation of accrued interest to a basis of interest actually 
received* that by reason of that change the question arose whether interest actually 
received in the year, on the income of which the assessment for 1926-27 was based 
had accrued and had therefore been included in the computation and assessments 
for the previous years ; and that the Income-tax Officer found that a sum of 
Rs. 34,876, which was received in the year on the income of which the assessment 
for 1926-27, was based and was therefore included in the assessment for 1926*27 
had in fact accrued and bad therefore been taxed in the previous years. 

4 

On these facts it seems clear that there had been a double assessment and that 
the assessee was entitled to relief unless the Commissioner was right in bolding that 
because the assessments for 1924-25 and 1925-26 were made under the proviso to 
section 13, the assessee could not prove that income included in the assessment 
for 1926-27 was based and was therefore included in assessment for 1926-27, had 
already been included in the assessments for 1924-25 and 1925-26. 

I know of no authority in the Act or elsewhere for the view that the fact that 
the basis of an assessment was a computation under section 13 of the Act precludes 
the assessee from showing that particular income was included in that assessment, 
and I see no reason to believe that there is in fact any warrant for the Commis- 
sioner’s opinion that it is impossible for an assessee to show that such income was 
included in such an assessment. 

I would accordingly decide the question, which in my opinion is raised by the 
case, by saying that where the computation of income, profits and gains for a parti- 
cular year has been made under the proviso to section 13 of the Act “ upon such 

basis and in such manner as the Income-tax Officer may determine,” the assessee is 
entitled to show that income, profits or gains included in the assessment for a 
subsequent year were included in that computation, and that it is a question of fact, 
to be decided on the evidence in the particular case, whether he succeeds in showing 
that they were so included. 

I would direct the Commissioner to pay the costs of the firm in this reference 
and in Civil Miscellaneous Application No. 129 of 1928, advocate's fee in each case 
to be ten gold mohurs. 



BAMAkEISHNA BAMNA^fi v. COMME. OF INCOME-TAX C. F. 171 

(S28) IN THE COUBT OF THE JUDICIAL COMMISSIONEE AT NAGPUB 

Before Mr, Macndiry Offg, Judicial Commissioner arid Mr> Jachiohi Additional 

Judicial Comktission'er 

(14th August, 1929) 

Bamakrishua Bamnatb Firm of Tirora ... ... **. Assessiee8> 

The CommisBioner of Income-tax, Central Province^ and 
Berar ».. *»». •.. ••• ••• ••• JRe^emn^ 

Oj^er* 

Indian Income-tax Act Act (AT/ of 1922), Secs. 6 (4), 10 {2) (ix) and 66 (5) — 
Central Provinces Gazette Notification No. 97 — Income-tax Officer's Jurisdiction over 
assessecs assess^ to Rs. 40,000 — Failure to object, effect of — Sums paid to partnert 
when deductable from firm's assessable income^ Jurisdiction to question order calling 
for reference. 

The Court hearing a reference under the Income-tax Act has no jurisdiction to 
question the validity of the order of the Court under section 66 (d) directing the 
Commissioner to state a case passed after hearing the Commissioner. 

The jurisdiction of an Income-tax Officer over assessees who were at any time 
assessed to Rs. 40,000 is taken away by Central Provinces Gazette Notification No^ 
97 dated 28th March, 1923 and consequently any notice under section 22 {.2) issued hy 
an Income-tax Officer in such cases though not objected to, is illegal. 

Remuneration paid to a partner doing business in his individual capacity fot 
urvices rendered to the firm would be a legitimate deduction from the assessable tn»' 
oome of the firm ; but sums paid to a partner as such styled commission, pagdi {Jbonus 
or present) or by any other name would be simplythe profits of the firm appropriaied 
among the owners after they had been earned. 

[MUcellaneoua Judicial Case No. 32 of 1927] stated under Seo. 66 (3) of 
the lodtan Income-tax Act (XI of 1922) by the Commissioner of Inoome-taz. 
Oeutral Provinces and Berar, for the opinion of the Court. 


CASE 

By oriat of the High Court dated the 16th Pebruary 1929, 1 have been direotei 
under ^tlon 66 (3) of the Indian Inoome-tax Act (XI of 1922) to refer to them the 

out of the aseeeament to inoome-tax for the year 
(Ktey fX"a;&1-i™ Bamairriehna Ramnath, ownere of a. B(di 






Notification No. 97, dated the 
28th March 1923 by the Commissioner of Income-tax, the Inoome-tax 
Officer B jurisdiction, in oases of assesBees who were at any time assess- 

1919.201s taken away and if Bo.‘ 
whether the notice under section 22 (2) issued by him is legal. 

(a)- WlythM the ABBietant OommiBsioner of Income-tax ie empowered under 

»'?’'*"<>“ o* ‘he Inoome-tax Aot to delegate hie powers of 
LT ® Inoome-tax ^oer in 
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(iii) Whether the words “ the case is now fixed for 27th July 1925 when 

necessary action will betaken if default further continues*’ in the 
warning notice issued by the Income-tax Officer precluded extension of 
time for filing a return under section 22 (2). 

(iv) Whether the return so filed before 27th July 1925 could not be deemed 

to be a proper return under section 22 (2). 

(v) Whether the commission for sale of Bidie manufactured in partnership 

is allowable to a partner under section 10 (2) (ix) of the Act when the 
expenditure so incurred is solely for earning the profits of the business, 
when the same is paid as per registered deed of the agreement of 
partnership, when the partner who so sells Bidis has to maintain a 
separate establishment for this purpose and specially for the reason 
that the sale of Bidis is retail and that such sale is not in the usual 
course of business of the firm and that agencies for such sale are 
usually given to others in other places. 

(vi) In the same way whether Pagdi money which is in the nature of bonus 

is allowable under section 10 (2) (ix). 

(vii) Whether Gouskala levy and Pashtriya fund levy on sales of Bidis 

effected and charged to the account of the above two funds can be held 
to be the income of the assessee under any section of the Income-tax 
Act. 

2. The assessees have since expressed a regret before me on 6th April, 1927, 
withdrawing their application for a reference in re8i>eot of question (vii). I shall 
therefore confine myself to the remaining six questions. 

3. The facts of the case are as follows i — The Income-tax Officer, Bhandara, 
served on the applicants on 13th April 1924, a notice under section 22 (2) of the 
Indian Income-tax Act calling on them to furnish in the prescribed for® of 
before May 13th, 1924, a return of their income for the year ending with Diwali ' 
in the calendar year 1924. The return was not filed by the due date. One of the 
partners appeared before the Income-tax Officer on 9 — 5 — 25 and asked for the time 
for filing the return might be extended. 

4. Time was accordingly allowed up to 26 — 6 — 26, but no return Wat receiv^ 
by that date. The case was adjourned to 4 — 7 — 25 but still no return was received. 
On that date the Income-tax Officer recorded the following order : — No 
Partner Minhajuddin Khan who met me at Tumsar railway station on the 24th June 
had promised to file return at Bhandara on due date but has made a 

reminder and threaten very heavy ex parte assessment. Case for 27 
10th July, 1925, a special agent of the firm filed before the Income-tax Omoer an 
application for the registration of the firm under section 14 (2) of the Indian Income- 
tax Act. 

# 

5. For reasons that will ajjpear later the Income-tax Officer submitt^ 

orders to the Assistant Commissioner who after hearing the • _i, 

July 1925, rejected the application by his order dated 26th August 1925. a 

this order the applicants presented a petition to the Commissioner of inoom - 
(my predecessor, Mr. Kekre) requesting him to revise under section od o 
the Assistant Commissioner refusing registration. This petition was rejec e y 
Commissioner of Income-tax in his order dated 11th January 1926. 

6. Meanwhile, on 27th July 1925, the applieants had submitted a return 
under section 22 (2) declaring an income of Rs. 69, 656 which they 
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R<| 7S 857 Thev produced their accounts before the Income-tax Officer 

X examined 

IDOndiDg a88688D30Dt OD Rs. 1,00»^15* 

7 I mu 3 t now explain that Commisaioner of Income-tax by his nofcihcation 
No 97/98 dated 28-3-23 (Copy a^PP- A) had directed under section 6 
U) of the Indian Income-tax Act that the Assistant Commissioner should 
exercise the powers of Income-tax Officer (and the Commissioner of Income 
tax those of Assistant Commissioner) in respect of all assessees 
amounted to Ks. 40.000 or more. The Assistant Commissioner was therefore the 
Inoome-tax Officer for the purpose 'of the case under consideration. 


8. The Assistant Commissioner heard the assessees on 25th November 1925, 
and on the following day passed an order assessing them on a total income of 

Be. 93,890. 


9. Against this order an appeal under section 32 of the Indian Income-tax 
Act was hied before my predecessor (acting as Assistant Commissioner) on 23rd 
December, 1925, on the following grounds (1) The Assistant Commissioner should 
not have refused to register the firm, (2) he should not have disallowed :—{a} 
Rs 6 600 paid as commission to Abdulla Mohamed of Akola (one of the partners of 
the assessee firm), (6) Rs. 1,000 “ pagdi " expenses paid to the same partner, (c) 
Rs. 6,627-12-9 expenses of the Akola agency for which no accounts were produced, 
and (d) certain sums credited to Rastriya and Goushala. 


10. By his order dated 26th January 1926 my predecessor allowed a sum of 
Rs. 5,307 on account of the expenses of the Akola agency and in respect of the other 
grounds rejected the appeal. (So far as the first ground is concerned, I may remark 
that the Act does not provide for any appeal against an Income-tax Cfficer’s order 
refusing to regisbera firm). The total income was thus reduced to Rs. 88,583. 


11. On the 24th February, 1926, the assessees presented an application for a 
reference to the High Court on the points already mentioned. My predecessor by 
his order dated 16th March, 1926 rejected the application. 


12. Subsequently the assessees presented an application to the High Court 
under section 66 (3) and as already stated the High Court directed me to make this 
reference. 

13. I will now state my opinion as required by section 66 (2) on the 
questions referred to the High Court. In the first place, I beg to point out 
that an application under section 66 (3) can only be made when a reference 
has been refused under section 66 (2). An application for a reference under 
section 66 (2) can only be made in respect of questions of law arising out of an order 
under sections 31 or 32. Consequently I submit that the High Court acting under 
section 66 (3) can only direct that a reference be made to it in respect of questions 
of law arising out of an order under section 31 or section 32. 

14. Questions I to IV above do not arise out of an order under seotlon 31 or 
section 32. They relate (1) to the validity of the notice under section 22 (2) issued 
by the Inoome-tax Officer, Bhandara and (2) to the validity of the order refusing 
registration. 


15. The first of these questions was not raised in appeal and therefore in the 
appellate order Under section 31 it was not dealt with and it cannot be said to be a 
question arising out of an order under section 31. 


16. The second of these questions was, it is true, raised In appeal but as I 
have already pointed out no appeal lies under section 30 against an order of an 
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Income-tax Officer refusing registration. The Commissioner acting as Assistant 

h r ^^uestion beyond mention- 

ing that he had already disposed of it in his order under section 33. Under section 

31 he had no power to deal with this question. This question also therefora does 
not arise out of an order under section 31. I therefore beg to refer to the Honour- 
able Court under sec.ion 66 (l) the preliminary question Whether this High 
Court has any jurisdiction to decide questions I to IV above ? And as required by 
law I deferentially express my own opinion which is that the High Court has no 
such junsdiction. ® “ 


*. 1 . ^ Vu circumstances it seems sufficient to state briefly that I consider 

that there was no material irregularity in regard to the issue of the notice under 

applicants had themselves applied on the 10th July 
1925 to the Income-tax Officer. Bhandara, for registration of their firm. This 
application was sent up as required by law for orders of the Assistant Commissioner 
and wbeo on the 17th July 1925 the Assistant Commissioner asked the applicants 
to show cause why the application should not be rejected as time barred, then only 
did the applicants raise the question of the jurisdiction of the Income-tax Officer, 
They had accepted the notice under, section 22 (2) issued by the rnoome-tax Officer, 
Bhandara and had even applied more than once to him for the extension of the time 
to file the return under section 22 (2) as he has shown above. They are therefore 
estopped from raising any question of law in regard to it now both by the provisions 
of the Indian Income-tax Act and by the ordinary law of estoppel (Qaestions 
i and ii). I consider that the order refusing the registration was proper (Question 
iii) inasmuch as the application for registration was not in time as required by Buie 2 
of the Hules under the Income-tax Act, vide PuruskoUatn Bhanji ACo. v. Commissionet 
of IncoTne-tax, Bombay (l). Section 22 (2) does not, as a matter of fact, empower the 
Income-tax Officer (as section 22 (1) does) to extend the time for submission of a 
return when once it has been fixed. This answers question (iv). 

19. It only remains to deal with questions V and VI. Question V as framed 
is not very lucid. It is clear that if a partner of a firm as such conducts business 
on behalf of the firm any remuneration, whether styled oommiesion or by any 
other name, paid to him as such partner by the firm for carrying on the business of 
the firm whether in accordance with the terms of the deed of partnership or other- 
wise is simply part of the profits of the firm distributed in a particular manner. 1 
need only refer to the decision of the High Court of Madras in Chief Commissioner 
of Income-tax {Board of Revenue), Madras v. Vegaraju Venkatasubbaya Qaru (2). 
Their Lordships said very briefly. We have no hesitation in answering that the 
drawings pf the partners by whatever name they are described are part of the 
profits and therefore taxable ”. In that case the drawings were called ** Salary ’*• 
Here they are called commission. 

20. The question is really a question of fact. No doubt the partner in ques- 
tion has a legal personality apart from that of the firm. ' He might conceivably do 
business in bis individual capacity and in that capacity might render services tq the 
firm in consideration of which the firm might pay him a remuneration which would 
be a legitimate deduction from the assessable income of the firm. But obviously, 
considering the opportunities for fraud that any such alleged arrangement would 
offer, very strict proof would reasonably be required of the existence of such an 
arrangement, and as a matter of fact no attempt has been made to prove that such 
an arrangement exists in the present case. On the contrary the terms of the 
partnership deed show that the payment was made to the partner, as partner, for 
conducting the partnership business. 

Question VI. The payments of p&gdi (bonus or present) are on precisely 
the same footing. If anything, the position of the Departm ent in regard to them is 

( 3 ) 1 1,T,C. 176 * 


(I) I I.T.C. 399« 
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BtroDgdr. They are purely and eimply distributiens of profits. If snob payments 
to partners were allowed as a charge against tbelassesaable profits of firms obvionsly 
no firm need ever pay inoome-tas at alL They are not payments made in order to 
earn profits, but appropriations of profits among the owners of snob profits after the 
profits have been earned. 

APPENDIX A 

NOTIFICATION 
Bated Nagpur the 28'3rl923. 

No. 97/98. In pnrsnance of snb-section (4) of section 5 of the Indian Income- 
tax Act. 1922), (as applied to Berar) the Commissioner of Income-tax, Central 
Provinoes and Berar hereby direots that until further orders in all cases where the 
total assessable income was Rs, 40.000 And above in any year since 1919-20 the 
powers of the Income-tax OfiScer shall be exercised by the Assistant Commissioner 
and those of the Assistant Commissioner by the Commisflioner of Income-tax. 

1—4—22 

C. P. Gazette Notification No. 4/9 dated the ■ - — is hereby cancelled. 

5-5-22 

(Sd.) K. S. Jatab. 

Commissioner of Income-tax, 

Central Provinces and Berar, 

N. Padkey, for the Assessees. 

D, N, Choudhri, for the Crown. 


.. T JUDGMENT 

l<lfh AnrH 100 *?“®°“*®’*’** Officer, Bbandara. served on the non-applicants cm 
tn “ ““‘'O® ""a" section 22 (2) of the Income-tax Act oaUing on them 

inc^c fn, prescribed form, on or before May 13th. 1926. a return of their 

ending with the Diwali in the calendar year 1924. The time 

1926 by the Income-tax Officer up to the 26th June 

“ application was made to the Income-tax Offioorfor the 

frr-V Act; 41. appllcatbu 

Commissioner and was rejeoted on the grZd that 

"■ “• “'s “ •'» 

s “‘‘■f 

ffil Ll^nt ^®®®"'®-‘®* was filed but was successful onl^tS 

High Oom t o!; the f:ii:;TnT4iu?4:^™”“‘°' ‘® 


(i) 


Gi) 


^2«h Mirnh W2s‘ bv%heV“®-‘" No. 97. dated the 

faJ nm . • • . Oonomwioner of Income-tax. the Incomo- 

were at any time 

BO Whether the notioe under ae4'i™2“(2)®U8ued by htaU^regll^^ “ 
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general or in special oases and if so whether th^t authorization oan 
have any retrospective effect. 

(iii) Whether the words ‘ the case is now fixed for 27th July 1925, when 

necessary action will be taken if default further continues ' in the 
warning notice issued by the Income-tax OtBoer precluded extension 
of time for filing a return under section 22 (2). 

(iv) Whether the return so filed before 27tb July 1925 could not be deemed 

to be a proper return under section 22 (2). 

(v) Whether the commission for sale of Bidis manufactured in partnership 

is allowable to a partner under section 10 (2) (ix) of the Act when the 
expenditure so incurred is solely for earning the profits of the bfisinessi 
when the same is paid as per the registered deed of the agreement of 
partnership, when the partner who so sells Bidis has to maintain 
a separate establishment for this purpose and specially for the reason 
that the sale of Bidis is retail and that such sale is not in the 
usual course of business of the firm and that agencies for such sale are 
usually given to others in other places. 

(vi) In the same way whether Pdgdi money which is in the nature of bonus 

is allowable under section 10 (2) (ix). 

(vii) Whether Ooushala levy and Bashtriya fund levy on sales of Bidis 

effected and charged to the account of the above two funds can be 
held to be the income of the assessee under any section of the 
Income-tax Act. 


Tb^s application was rejected : the assessees applied to the High Court under 
section 66 (3) of the Income-tax Act and Mr. Kinkhede, Additional Judicial Commis- 
sioner after bearing Counsel on both sides, stated that he was not satisfied of the 
correctness of the Commissioner’s decision on the points on which reference was 
sought and required the Commissioner to state the case to this ^urt The 
assessees do not desire reference on the 7th point and the Oommissioner has referred 
to the High Court the first six questions. 


(3) Bai Bahadur D. N. Chowdhari urges a preliminary objection that no 
auesbion of law arises out of the order passed by the Commissioner of Income-tax in 
an appeal under the provisions of section 32 of the Income-tax Act : hie mam con- 
tention is that in that order the correctness of the *0 5 ®S'®ter the firm was 

not considered. But this Court after hearing both sides directed the 
to state and refer the case. We consider that we have no jurisdiction ^ “ 

point which has already been decided after a full ^ear^ by thw OourL If 
Lthority for this proposition is needed, we may refer to 7 

^Zislionerof llcome-Ux. Bihar ar^ Orissa U)- The Connsel for 
sioner of Income-tax refers us to P. Thu'uvengada Mudal^r v. Comm / 

Income4B,x, Madras (2) but in that case the Commissioner had not be®n pve 

opportunity to oppose the applioation that he o“ one of th^e parties, 

clearly competent to revise an order passed behind the bacsoi one 
We doubt the correctness of the order of this Court but cannot now question 


validity. 

(4) The first four questions as stated before us *^® thL^Aasistant 

refus;i to register the firm. The Income-tax Officer Bhandara.^snd^^^^^^^ 

Commissioner of Income-tax a . this is as follows:— 

the provisions of section 6, clause (4) of the gubjeot to 

Assistant Commissioners of Income-tw th® Oommissioner 

the control of the Gove rnor-General in Council, b e appointed by 

(ij I I.T.C. 405. 1 *) * 514. 
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of Inoome-tax by order in writing. They shall perform their funcfcione in respect of 
such classes of persons and such classes of income and in respect of such areas as 
the Commissioner of Income-tax may direct. The Commissioner may, by general or 
special order in writing, direct that the powers conferred on the Income-tax Officer 
and the Assistant Commissioner by or under this Aot shall, in respect of any speci- 
fied cise or class of cases, be exercised by the Assistant Commissioner and the 
Commissioner respectively, and, for the purposes of any case in respect of which 
such order applies, references in this Act or in any rules made hereunder to the 
Income-tax Officer and the Assistant Commissioner shall be deemed to be references 
to the Assistant Commissioner and the Commissioner, respectively.” It is not 
disputed that by C. P. Gazette Notification No. 97/98. dated the 28th March 1923, it 
was directed that the powers conferred on the Income-tax Officer and the Assistant 
Commissioner under the Act should be exercised in respect of the class of oases to 
which the case of the assessee belongs by the Assistant Commissioner and 
Commjssioner of Income-tax respectively. Section 22 (2) which directs the Income- 
tax Officer to serve a notice upon the assessees must then be read as if the Assistant 
Commissioner was so directed. The Income-tax Officer, Bhandara, then had no 

authority to serve a notice on the assessee. We answer the first part of the question 
No, 1 in the affirmative. 


(5) It IS urged on behalf of the Commissioner that the Inoome-tax Officer mav 
have acted on behalf of the Assistant Commissioner. The notice does not show 
that he so acted and the Commissioner when stating the case does not suggest that 

next urged that the assessee who accepted the notice from the 

f fo'' extension of time waived the right to object to 
the jurisdiction of the Income-tax Officer ; no action of the assessee can give the 
Incorne-tax Officer jurisdiction that the law does not give him. The answer to the 
second part of question 1 is that the notice was illegal. ® 

(6) The second question is couched in general terms and has not been areued 
before us. It appears that an opinion on this question is not now desired. 

referred to as the Act) reg ster (hereinafter in these ®rules 

sub-section (2) of section 22 refefs to g “'‘n® ‘'’® 

argued is that the applioation tor registration wae wTthin®tiLe!“'""' 

queetfJns l*?nd"r Ts in 

might conceivably do business in hTs^ Wdlllcacr^ ’ " ^ 

render services to the firT in oonsWerat^i ™Sht 

remuneration which would be a leKitimatfl dnrlMftfm might pay him a 

^rtsrtodotersl'lh^'Vo'Z^ 

ITl:4-12 
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» statement in the partnership deed may be intended to assist escape from the 
provisions of the Income-tax Act. We cannot interfere with the decision of fact 
that the assessecs have not proved that the arrangement to which the Commissioner 
refers really existed. The only answer which we can give to questions 5 and 6 is 
the statement of the law made by the Commissioner of Income-tax. 

(9) In order to avoid misapprehension it is necessary to add that our decision 
of the questions raised does not necessarily affect the assessment of income-tax with 
'which the order of the Commissioner dealt. The assesaees were not a registered 
firm, oven if their application for registration was wrongly considered to be barred 
by time. 

The cost of this reference will be borne as incurred. 


(329) IN THE COUET OF THE JUDICIAL COMMISSIONER AT NAGPUR 

Before Mr* Macnair, Offig. Jtidicial Commissio7ier and Mr. Jackson, 

Additional Judicial Comniissioner 

(13th August 1929) 


Kikabhai and othors ... ... ... ... Assessees.* 

vs. 

The Commissioner of Income-tax, Central Provinces and Berar. Referring 

OJHcer. 

Indian Income-tax Act {XI of 1922) Sec. 2 Ul ) — .Assessecs living together and 
carrying on business under partnership agreement — Profits not divided but left in 
business — Assessability ns a registered firm. 

The assessees, three brothers livmg, messhig and carrying on their ancestral 
business jointly, executed a partnership deed providing for the profits and loss to be 
shared by them equally. No accounts of the. hicomc nor separate ledgers in their 
names were kept and the profits of the business after drawings of fixed sums for 
personal expenses of each of the. brothers and fur comnion household expenses were left 
in the business. The assessees' application for registration of the firm was refused on 
the ground that as the brothers had no inte.ntion then or in future to divide or credit 
the profits, the prescribed certificate as to division of profits submitted by them was 
incoirect. On a I'efercnce to the Fligh Court, 

’KeXd, that the certificate having been given in good faith the assessees consti- 
tuted a firm -entitled to he registered under S'-c. 2 {14) of the Income-tax Act. 

Case [Miscellaneous Judicial Case No. 58 of 1928] stated under Sec. 66 (1) of 
the Indian Income-tax Act (XI of 1922) by tlio Commissioner of Income-tax, 
Central Provinces and Berar, for the opinion of the Court. 

CASE 

. Under section 66(l) of the Income-tax Act, I beg to refer the following ^int of 
law for the decision of the Honourable Judges of the High Court : Wl^ther e 

three Shia Bohra brothers of Raipur, i.e., Kikabhai, Ibrahimji and Taherbhai, w o 


A.I. R. ( 1930 ) Nag. 6. 
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hare inherited the property and business of their father Abdalali, who are living, - 
messing and carrying on business jointly, who keep no accounts of the income . made 
during the year, who keep no separate ledgers in their books of accounts for themr 
selves, who have no intention to do so in future and who have no intention to 
divide their proBts, could be declared ' a registered firm ’ under section 2 (14) of the 
Income-tax Act*’. 

Facts of the Case . — The facts of the case are as follows : — Abdulali, a Shia Bohra 
of Raipur, was doing business under the name and style of A. Ahmadjibbai, He 
died about 12 years ago leaving his widow and three sons, Kikabhai, Ibrahimji and 
Taherbhai, behind him. They all live together and the business is continued under 
the old name and has been assessed in the past under difi’erent names such as 

A. Abmadji Babi “ Seth A. Ahmadji Bhai & Co.*’, ‘ A. Ahmadji Bahi & Co.i 
owners Kikabhai and Brothers ”, " A. Ahmadji Bhai & Co.’* Thus there has been 
no uniformity of the name under which these men have been assessed in the past. 
In the letter beads, correspondence, hand bills, etc., the napae of the business is 
shown as A. Ahmadji Bhoy, General Merchant, Raipur” and sometimes as *' A. 
Ahmadjibbai *’ only. 


3. ^ The three brothers applied to the Income-tax Authorities for being registered 
as a registered firm. Their application was refused by the Income-tax OflSoer and btt 
appeal against that order, the Assistant Commissioner also refused to register the firm. 
The application of the brothers for a reference to the High Court has been rejected by- 
me since there was no valid order under section 30, but as the question raised is of 
general importance, I have ventured to submit this reference under section 66 .(l). 


A behind him his widqw and three sons but no 

daughter. There has been no separation or partition among them and tbev are 
carrying on the business jointly. The mother is said to have waived her’ right in 
the estate of the deceased in favour of the three eons and is being maintained by 
them jointly. The accounts of the reoeipt| and expenditure are kept jointly in the 
name of the shop. No account is made up to find out the annual profits, nor have 
the profits been ever apportioned up till now. It is not the Intention of the brotherg- 
to partition their income or ev the books of accounts separately.' 

■“ ‘l>0 books of accounts TheV 
have stated that they do not intend to credit the profits of tlie year 1927-28 or even’ 

of any subse^ent years to their personal ledgers. Their practice is’ tb draw 11 b 630' 

KRBTo^or“h-^®® each brotW 

tons fin h remainder is given to the mother- who' 

tl^ wK i' private expenses and spends Rs- 300 for messing expenses of 

the whole faimly. No accounts are called for from the mother as regards the ex 

rthe^** f brotbers^is spent on VJr’ 

clothes and other requirements. If any brother requires anything m^e' than *thi» 

and he hM ifl given to him and only then a ledger account is opened for this 
aUotaeSt monthly 


bro.he„ ^cX Xitf ptrSlr o^rsth 92rc:p^to!'’'1 

lake P-Bcriba/by bXI 

July 1927 ;buk the luco’i^i^; 
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income at the rate applicable to them. A registered firm means “ a firm constituted 
under an instrument of partnership specifying the individual shares of the partners 
of which the prescribed particulars have been registered with the Income-tax Officer 
in the prescribed manner.” Under section 239 of the Indian Contract Act a partner- 
ship is defined as " the relation which subsists between persons who have agreed to 
combine their property, labour or skill in some business, and to share the profits 
thereof between them " and ” Persons who have entered into partnership with one 
another are called collectively a ‘ firm Thus before an association of individuals 
can bo registered as a registered firm under section 2 (14) of the Income-tax Act, the 
association shall be a firm satisfying the conditions laid down in section 239 of the 
Indian Contract Act. The question is whether this Bohra family is a firm (r.c., a 
partnership) or co-ownershij). They are not a joint Hindu family though like so 
many other Bohras they live in joint family system and claim to be governed under 
the Shia branch of the Mohammadan law. They have inherited the property and 
the business from their father and though they may 1)6 supposed to have agreed to 
combine their property, labour, and skill in that business, they have no intention to 
share the profits thereof between tliem. They state: “ \Ve do not intend to 
partition our profits or write them in our sejiarato ledgers so long as wo are living 
and pulling on together. We shall separate our whole estate including 
our profits when we separate ourselves and not till then This state- 
ment clearly shows that the partnership deed is by biothers' own admission 
not a genuine partnership deed but one prejjared ad hoc simply to secure favour- 
able treatment under the Income-tax Act. It contains false recitals at vari- 
ance with the true intentions of the parties. The intention to share tlic profits 
which is a necessary incident of partncrsliip is wanting and this combination of the 
three brothers cannot therefore be called a paitnership and the persons cannot be 
called collectively a firm. 

7. Moreover, taking for argument’s sake that the three brothers constituted a 

firm as defined under section 239 of the Contract Act, they do not still fulfil the 
requirements of the Income-tax Act under which a film is to be registered. In 
paragraph 8 of the form of application jjrCscribed in Rule 3 of the Income-tax Hules, 
1922, it is necessary for the applicant-firm to certify ns : We do hereby certify 

that the profits of the year ending in. . . . will bo actually divided or credited 

In accordance with the shares shown in this partiiershii) deed Therefore, even 
though it were conceded that the three brothers formed a firm witliin the meaning 
of the Indian Contract Act, it would still bo not possible to register the firm so long 
as the partners bad no intention to divide the profits or credit them in accordance 
with the shares shown in the partnership deed. 

8. I am therefore of opinion that this association of individuals is not entitled 
to be declared a registered firm under the Income-tax Act and I submit that the 
answer to the question under reference should bo in the negative. 

exhibit a 

Deed of partnership executed by: — (l) Kikahbai S O Abdulali, aged about 48 
years, (2) Ibrahimbhai S,0 Abdulali. aged about 41 years. (3) Taberbhai b U 
Abdulali aged about 36 years, Whereas we tlio above mentioned three peisons 
were carrying on business of Manibari. Stationery. General 
other goods in partnership since long under the name and style of A. 
at Raipur and Rajnandgaon but bad no legal writing till now to show the 
of a parfcnerehip and the extent of tlio shurca held by each of us. e. i ioi.u 
hereby now declare that since Kartik Sudi 1 Sumvat 1982 corresponding to Ibth 
October 1926 we the above named three persons constitute ^ . 

Firm styled as " A. Abmadjibhai *’ of Raipur and that each one of us holds U-o-4 
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share in the Firm and that each one of us is entitled to the profits and is bound to 
contribute towards the losses of the business as the case may be, in equal sbares. 

ilf. B. Niyngi, for the Assessees. 

D. N. Clioudhari, for the Crown. 


ORDER 

Under section 66 (l) of the Income*tax Act the Commissioner of Income-tskS 
has submitted the following point of law for decision ; — Whether the three Sbia 
Bohra brothers of Raipur, i.e., Kikabhai, Ibrabimji and Taherbbai, who have 
inherited the property and business of their father Abdulalt, who are living, messing 
and carrying on business jointly, who keep no accounts of the income made during 
the year, who keep no separate ledgers in their books of accounts for themselves, 
who have no intention to do so in future and who have no intention to divide their 
profits, could be declared ' a registered firm " under section 2 (14) of the Income-tax 
Act.” 


2. The three brothers do business under the name of A. Amadjibhai. They 

live together with their mother and each month Rs. 630 is withdrawn from the shop, 

of which each of the brothers takes Rs. 50 for personal expenses and Rs. 300 for 

household expenses. The rest of the profits are left in the business. It seems to 

us that the three brothers can be held to constitute a firm within the meaning of 

section 239 of the Contract Act, because they do intend eventually to share among 

them the profits of the shop. The definition of *' partnership" in that section does 

not require the profits to be shared at any particular time. Partners can leave their 

profits in the business, and the real test is whether each could withdraw bis share; 

If he BO desired. In the present case, it would appear that the arrangement between 

the brothers IS such that one of them could not withdraw only hie share of the pro* 

fits ; but each could withdraw from the business and demand bis share of the assets 
including the accumulated profits. 


j Oommisaioner of Income-tax contends, however, that not every firm is 
entitled to be registered under section 2 (14) of the Income-tax Act. A firm desir- 
ing registration must furnish presoribed particulars in the prescribed manner to the 
Income-tax Ofbeer. In the form prescribed in the Indian Income-tax EuL a 
certificate has to be given that the profits for the year last ended have been or wiU 

ship de^. case, the certificate given is that the profits of the year 

fntentinn alleges that it is incorrect, because the brothers have no 

intention to divide or credit the profits. The certificate to be given is not that the 

profits will be divided or credited within some fixed period ; and it seems to us that 
when a certificate id the prescribed form is given in good faifch if feh^ ^ 

constitute a firm, that firm is entitled to be rlg^sierfd ’ 

P''®““‘ «ase we are satisfied that the certifioate was given in good 

'•^he brothers have each got a one-tWrd 
share m the shop that they own and that is not denied. They intend to divida* 
assets whenever it may be necessary or convenient for them to do so Ld on 

and every year that they carried on busLfss tn partnersht?^ 
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(330) IN THE HIGH COURT OF JUDICATURE AT RANGOON 

Before Sir Benjamin Heald. Kt., Off, Chief Justice, Mr. Justice 

P. N. Chari and Mr. Justice Ormiston. 

f29fch August, 1929 

S. P. K. A. A. M. Chettiyar Firm ... ... ... Assessees. 


vs» 


The Commissioner of Inoome-feax, Burma ... ... Referring 

Officer. 

Indian Income-tax Act {XI of 1022), Sec. 23 {4)— Arbitrary assessynent— Reasons 
and basis therefor to be stated — Scope and limits of Income-tax Officer's powers. 

An entirely arbitrary assessment under Sec. 23 (4) of the Income-tax Act without 
giving any reasons or indication of its basis beyond the Income-tax Officer's private 
opinion is illegal . An assessment under section 23 (4) though necessarily to some 
extent arbitrary must be reasonable and the materials or the reasons on which it is 
founded must be so stated that the Commissioner may be in a position to ascertain 
whether or not it is reasonable. 

Case [Civil Reference No. lO of 1929] stated under Sec. 66 (3) of the Indian 
Income«tax Aot (XI of 1922) by the Commissioner of ^Income-tax, Burma, for the 
opinion of the High Court. 


CASE 

In accordance with the High Court's order dated the 18th March 1929 in Civil 
Misoellaneous Application No. 135 of 1928, the following question arising out of 
the assessment of the S. P. K. A. A. M. Chettiyar firm of Rangoon for the year 
1927 — 28 is stated for the decision of the High Court, under the provisions of section 
66 (3) of the Income-tax Aot : — “ Whether the Income-tax Authorities acted legally 
in assessing the applicant under section 23 (4) ? ” 

2. The Incomd-tax Officer is required to make' the assessment under section 23 
(4) whenever the person to be assessed' fails to produce all the accounts called for on 
a notice issued under section'22 (4). In the present case the Income-tax Officer 
held that the applicant did not comply with all the terms of the notice under section 
22 (4) and this finding of fact was upheld by the Assistant Commissioner on appeal. 
The only point to be considered therefore is whether there was evidence on which 
the Income-tax Officer and the Assistant Commissioner could have come to this 
finding of fact. 

3* The facts of the case material to the question at issue are as follows : 

f 

The applicant-firm made a return of income under section 22 (2). By a 
notice under section 22 (4) the firm was required to produce all the accounts 
and documents of its business for the Tamil year ' Akshaya (13th April 
1926 to 12th April 1927). Certain books of account were produced but the Income- 
tax Officer noticed that these accounts did not show items of receipt corresponding 
to two items of payment of interest which had been made to the oy t^ other 
firms during the accounting year. A sum of Rs. 487-1-9 was ® Chet yar 

oonoem at Wakema and another sum of Bb. 1,801-9-6 by a non-Chettiyar conwrn 
at Eayan. No satisfactory explanation was given by the apphoant-finn in regard o 
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these omissions and further enquiries by the Income-tax Officer elicited the follow- 
ing facts, namely : — (a) that a Ghetbiyar firm (M.M. Wakema) received three loans 
from the applicant-firm during the period 13th August 1925 to 13bh August 1926 of 
which one was not recorded in the books of the S.P«K.A.A.M. firm ; (i) that a non- 
Chetbyar firm (K.S.M. Kayan) received twenty loans during the accounting year 
1926-27 from the applicant-firm of which five were not recorded in the books of the 
S.P.K.A.A.M. firm. 

The explanations given by the applicant-firm in regard to these missing loans 
are discussed in the Income-tax Officer’s order marked “A."* Briefly, they were 
to the effect that the loans in question were made by one of the partners of the firm 
and not by the applicant-firm. These explanations were not supported by any 
documentary evidence and they were also so inconsistent and improbable that the 
Income-tax Officer was forced to the conclusion that the loans in question were 
loans made by the applicant-firm and that these loans were recorded in some other 
book or books of account which were nob produced before the Income-tax Officer. 
He accordingly held that there was default in complying with the notice under 
section 22 (4) and made the assessment under section 23 (4). 

The applicant-firm then presented an application under section 27 for the re- 
opening of the assessment. This application was rejected, as also the appeal to the 
Assistant Commissioner. A copy of the appellate order which reviews the evidence 
in the case is attached and marked " B.”" Thereupon an application under section 
66 (2) for a reference to the High Court was made to the Commissioner and rejected 
by him. I wish to call attention to paragraph 8 of the Commissioi-er’s order 
attached herewith and marked “ 0 ”* from which it is clear that the question of 
there being no evidence to support the finding of the Income-tax Officer and the- 
Assistant Commissioner was not raised by the applicant before the Commissioner. 

u j u *, opinion both the Income-tax Officer and the Assistant Commissioner 

had before them ample evidence to support their conclusion that the applicant-firm 
had withheld a part of its accounts. This being so, the assessment had to be made' 

therefore the answer to the question formulated by the 
High Court should be in the afiBrmative. 

Leach, for the Assessees. 

Gaunt, for the Crown. 


JUDGMENT 

Tfie S. P. K. A. A. M. Chettyar firm of Rangoon was called on to make a return 

for thZaTlm the purposes of its assessmentTo iuoom^?S 

hL fk returned its income at Rs. 28,818-6—6. On investiea 

of certain items of interest shown in the bo^a 

ofthe M. M. fi^ of Wakema and the K. S. M. firm of Kayan as naid to 

S, P, K. A. A. M. firm did not appear in that firm's accounts, and that there 
been several transactions between those firms and the S. P K A A M firirf 
did not appear in the latter firm’s accounts. The only ^plantiion 

absence of these transactions from the hooks of the S. P K A A M t 

the transactions were dealings not of the firm but of certain of its'n.r’tnl^ ® 
y. The Income-tax Officer was not satisfied wUh threxpIa^^ 

|ansactionB a„d in the books of the othe? firLTs dXs he 

fc>. P. K. A. A. M. firm and because there was in those books and in fkl ™ 

recording the transactions nothing to indicate or suggest that the tri^saotK^ 


*Not printed 
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not dealings with that firm. He however gave the firm’s agent time to get parti- 
culars from the partners with whom those dealings w’ere alleged to have taken place 
and to produce the accounts relating to those transactions. The agent failed to give 
' any further particulars or to produce any further accounts, and as he asserted 
that the firm had no accounts other than those which he had produced, the Income- 
tax Officer came to the conclusion that the accounts which were produced did not 
contain all the transactions of tlie firm and that a portion of the accounts was 
being withheld. He therefore proceeded to make what purported to be an assess- 
ment under section 93 '4) of the Act, and assessed the firm on a Rangoon income 
of Bs. 3,25,000, 

No appeal lies against such an assessment but the assesses is entitled to apply 
under section 27 of the Act to have the assessment cancelled on the ground that he 
was prevented by sufficient cause from making a proper return, and the firm filed an 
application under that section which was dismissed. The firm then filed an appeal 
against the order dismissing its application but that appeal was dismissed. There 
is DO question that these two orders were rightly made, because the sole question 
which arose on the application and the appeal was whether or not the firm was 
prevented by sufficient cause from making a proper return, and it is clear that the 
firm failed to prove that there was any sufficient cause for its default. The firm 
then applied to the Commissioner of Income-tax to refer to this Court certain 
questions of law under section 66 (2) of the Act. The Commissioner refused, but 
ho was required by a Bench of this Court to state and refer the case under section 
66 (3) of the Act. He has accordingly stated and referred the case. 

The Income-tax Authorities’ findings of fact are not open to review by this 
Court unless tliere is no evidence to support them, and in this case there is 
abundant evidence to support the Income-tax Officer’s finding that the firm 
was in default. It follows that the Income-tax Officer was entitled to make the 
assessment to the best of bis judgment under the provisions of section 23 (4) of the 
Act. 

The only question which arises in the case is as to the power of this Court to hold 
that what purports to be an assessment to the best of the Income-tax Officer’s judg- 
ment was not in fact such an assessment, and was therefore not a legal assessment. 

It was said by a Bench of this Court in P. K. N. P. P. Cheltyar Firm v. The 
Commissioner of Income-tax, Burma (1) that '* when section 23 (4) says that 
the luoome-tax^.Qffioer shall make the assessment to the best of his judgment, it 
means that he must make it according to the rules of reason and justice, not 
according to private opinion ; according to law and not humour, and that the assess- 
ment is to be riot arbitrary, vague and fanciful but legal and regular.” It was also 
said that, since there is no appeal against an assessment under section 23 (4), the 
only remedy against an arbitrary assessment, that is against what is in effect a fine 
of unlimited amount, is the discretion of the Commissioner to review the assessment 
under section 33. With these remarks I agree, and it is clear that if the Commis- 
sioner is to be in a position to review such an assessment, the Income-tax Officer 
must state in liis* order the materials or reasons on which his judgment is founded. 

In the present case the Income-tax Officer gave no reasons and no indication of 
the basis of his assessment of the firm’s Rangoon income at Rs. 3,25,000. All that 
he said was that be determined the firm’s income for the year at Rs. 3,25,000. So 
far as appears from his order that determination was entirely arbitrary and 
was based purely on private opinion. I realise, of course, that where 
an assessee withholds the materials for a regular assessment, 6 


(I) 4 I.T.C. 87 . 
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assessment to the best of the Income-tax Officer’s judgment must necessarily be to 
some extent arbitrary, but it must also be reasonable and the materials or reasons 
on which it is founded must be so stated that the Commissioner may be in a position 
to ascertain whether or not it is reasonable* In this case no reasons or materials 
have been stated and the effect of the order seems to be that the firm has been 
fined a very large amount. 

I would bold that because the assessment in question was entirely arbitrary 
and did not purport to be founded on any materials or reasons beyond the Inoome- 
tax Ofiioer*8 private opinion, it was an illegal assessment and I would direct the 
Commissioner of Income-tax to pay the S.P.K.A.A.H. firm’s costs in these proceed- 
ings and in Civil Miscellaneous Application No. 135 of 1928 of this Court, advocate's 
fee in -each case to be ten gold mohurs. 


(331) IN THE HIGH COURT OP JUDICATURE AT MADRAS 

Before Justice Sir Kumaraswami Sastri, Kt., Mr. Justice Curgenven and 

Mr. Justice Walsh 


[9tli October, 1929] 


P. L. S. K. R. Firm 




vs. 


a • • 


Assessees* 


The Commissioner of Income-tax, Madras. 


Indian Income-tax Act {XI of 192Si) Sec. 4 {ii)~.Foreign profits, remittance of— 
Entry an foreign accounts— Source of remitted sums, proof of —Finding of the Income- 
Idx Authorittes Qtieshon^ if one of law Jor references 

The assessees carrying on money lending business in British India and at Ipok 
were assessed under Sec. 4 (2) of the Income-tax Act on certain remittances into British 
India from their Ipoh business. Atjpoh three sets of accounts were maintained, one 
relating to the outstandings taken over from an older firm wound up, the second relat- 
ing to the first agency of the assessees and the third being the accounts of their second 

/L ^ assessees contended that the remitted sums shown in 

the fii St set of accounts were from out of capital being realisations of the old firm's 

outstandings and that the profits tn the other two sets of accounts were not opiated 

Zld ~ remul^ 

7 j derived from any specific source but must be takm to 

have been drawn from the funds at the assessees' disposal at Ipoh, 

On an application to the High Court under Sec. 66 (3) for a case to be stated, 

Held, that on the finding that the assessees had not nrtwfd hn msnmt. *i. • 
tut tu remittances .ere not profits Ua^ to^LXtfjsrll^TLfJIfl 

Application under Sec. 66 (3) of the Indian Income-tax Anf fVT /\f iooo\ s 

\ 

Order of the Commission^- of Income-tax under Sec. 66 (2) of the 

Indian Income-tax Act. 



P. L. S. K. R. FIRM V. 


included profits to the extent of Rs. 10,800 only. The Income-tax Officer worked 
out the profit available for remittance which he found to be $ 35,015, or Re. 54,098 
and in the absence of proof to the contrary concluded that the whole of this profit 
bad been remitted. The petitioners did not then question the accuracy of the 
Pnoome-tax Officer’s figure. 

At the appeal stage they repeated the contention that the profits remitted were 
only Rs. 10,800, but they claimed further that the profits available for remittance as 
worked out by the Income-tax Officer included two sums of $ 4,321 and $ 14,283 
being sale proceeds of rubber and also that certain losses incurred abroad before 
April, 1922 should be taken into account, and that for these reasons the profit avail- 
able for remittance ought to have been determined at § 6,618. The Assistant Com- 
missioner examined the figures afresh, held that the receipts from the sale of rubber 
had been rightly taken into computation as moneys received in the course of the 
petitioners' business and that losses of 1921 — 22 and earlier years were not relevant 
to the question before him, and finally determined the amount of remittable profit 
at $ 34,677 or Rs. 53,676 and confirmed the Income-tax Officer’s decision subject to 
this alight alteration in the figures. 

In the year of account the petitioners were maintaining three sets of accounts 
at Ipoh. One set related to the outstandings taken over from the old F. L. S. Firm, 
another to the first agency of the petitioners (P. L. S. K. R.) firm, and the remaining 
set to its second or current agency. The remittance of Rs. 1,20,000 was shown in 
the first of these sets of accounts and it was contended on this ground that it should 
be taken to have included only the profit shown in that set, and that the profits 
revealed by the other seta were not “ operated upon ”. The Assistant Commissioner 
was quite right in refusing to accept this contention. On the evidence adduced, the 
moneys sent to British India cannot be identified as sums derived from any specific 
source but must be taken to have been drawn from the funds at the petitioners' 
disposal at Ipoh. Those funds consisted of capital and profit and it was rightly 
inferred, in the circumstances, that the whole of the profit had been withdrawn. 

The petitioners have required me under section 66 (2} to refer to the High 
Court three aHeged questions of law. These questions, and my comments thereoDt 
are appended. 

(1) “ "When an assessee carrying on business in a foreign place and receiving any 
remittance theretrom into British India in any year has proved through his accounts 
that tbe remittance was not received from tlic profits of the period prescribed in 
section 4'(2) of tbe Act but that it came from otlier sources at his command, 
will it be lawful to the Income tax Officer to ignore this evidence altogether 
and to act on the presumption that when there is profit in a foreign 
business for tbe period mentioned above, so much cf the remittance as did not 
exceed such profits should be regarded as having come from such profits wgard- 
Ifiss of the question to which source the remittance was actually appropriated. 
The question contains two important mis-statements of fact. The petitioners have 
not proved by means of the accounts that the remittance was not (to tbe extent 
indicated above) a remittance of profit liable to tax under section 4 (2). If 
had done so that would have been an end of the matter. Nor is it true to say that 
the Income-tax Officer ignored the evidence of the accounts. He examined the 
evidence and decided that it did not amount to proof of the petitioners case. 
His decision was that the remittance included profits of the relevarxt years amount- 
ing to a certain figure. It cannot be said that this finding of fact was perverse or 
that there were no materials for it. There is no question of law here, and the 
Question . stated does not arise out of tbe facts found in the case. 

( 2 ) *' Whether ’ income derived from rubber plantations possessed by an 
assessee in a foreign place can be regarded as income derived from business an 
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treated as such under section 4 (2) of the Act It has been found aS a fact that 
(be sale of rubber forms part of the petitioners’ business operations. The Question 
is purely one of fact. 

(3) “ Whether such income can be considered as received in EribisU 

India when us a matter of fact the produce derived from the plantation is sold 
in a foreign place and the sale proceeds realised in that place’*. - It is true as. ^ 
matter of general principle that incOme received as such in one: place capnot 
again be received by the same person in another place. .-3ut . section .4 
(2) creates an exception to that principle by enacting that profit made 
and received abroad shall under certain conditions be regaVded as .income 
at the time of its subsequent receipt in British India. The profits referred to in the 
question have been found as stated above, to be profits of the petitioners* business 
carried on at Ipoh, and as such they fall within the purview of this provision. To 
hold that, as a matter of law, they could nob have been reoeiVed m British India 
would be to ignore the very existence of section 4 (2). If the finding had been that 
these profits were nob profits and gains of a bnsfness. I a'greethat section 4 (2) 
would not have been applicable and that they would not have been taxable on 
receipt in British India if they had been previously received elsewhere. There ie, I 
think, no dispute as to the way in which the law should be applied. What the 
petitioners are disputing is the finding of fact tliat Ihe sale of rubhet,wa>s part of 
their business in the year of account. 

For the above reasons, I hold that no question of law arises and-T deoKne to 
state a case for the opinion of the High Court. 

The Advocaie-General with K.8* Bajagopalacharit for the Asseesees* 

M, Patdnjali Sastti, for the Crown. 


JUDGMENT 

In this application under section 66 sub<scobion 3, Income<tax Act, 1922, the 
OommiBBioner of Income-tax has been given notice to show cause why ho should not 
refer certain questions of law for the determination of this Court. 


in, assossed firm had a branch or . agency operattng 

in Ipoh, Federated' Malay States. There had been amolder firm there, bat tbis waa 

nn^^iT tho shape of outstandings, divided between the partners, 

fi™ assets in this way fell to the share of the partners in the. assedsed 

balance. During the income-tax year 
T remitted four sums of Ea. 30.000, Rs. 1,20,000 in all.- 'to 

dflritS /**^**' contention which the firm raises is that these remittances were 
caniLl t outstandings, and were therefore maT^l? 

has aotedTi^r^^^^ accept this explanation, and 

ab presumption that, to the extent that proBts were mado 

Poh about Rs. 53,000 — the remittances were oomposed of these. 

areua«fah“h^°n Goneral, who appears for the applioants, virtually has to 

Oommissioner of Inoome-ta* must aooept as oonolosiva aoaounts and 

werXtX°®"“1 the source from whioh these rem“ttanoM 

maffAr ii Qualified proposition will not serve his purpose, because the 

denorfo ® aommis3ioner*8 decision upon the evi- 

doolinin/f ^ Commissioner’s order dated 16th JNily 1927 

ed determination of this Court that the claim was dianoa- 

Whfohth«\n®r*^? petitioners had not proved by meana- oitlSSr 
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that the assessment is good in law. It is not our business to scrutinize the evidence 
but in view of certain aspects of it which have been brought to our notice during 
the arguments we may add that the collections of old outstandings, as made, appear 
to have been added to the general balance of the firm, and that the remittances were 
made from that general balance ; further, that, upon the applicants’ own showing 
(statement 4) when the first remittance was made on Slst July 1925. a suflioient 
sum had not yet been realized from the old outstandings to meet it. These cir- 
cumstances suggest that the accounts themselves are not conclusive of, if indeed 
compatible with, the applicant’s case. 

We dismiss the application with costs. Advocate’s fee Rs. 150. 


(332) IN THE HIGH COURT OF JUDICATURE AT MADRAS 

Before Justice Sir Kumarasivami Sastri, Kt., Mr. Justice 

Curgenvcn and Mr. Justice Walsh 

[11th October, 1929] 

S. L. S. Chettiappa Chettiar 

S. L. B. M. Bamaswami Chettiar 

A. 6. P. D. V. B. Bamaswamy Chettiar 

vs. 

The Commissioner of Income-tax, Madras 

Indian Income-tax Act (XI of 1922), Sec. 4 (V ) — Foreign remittances from Ivoh 
to Madras — Set off in Madras accounts against Ipolis debts — Assessahility as 
remittance of profits — Money-lending business — Loans on security of properties - — 
Properties taken over and resold — Profits, if business pnofits. 

The assesses, a Nattukottai Chetty cam-ying on money-lending biisiness in part- 
nership at Madras and Ipoh, had drawn on the funds of the Madras business for his 
personal expenses amountijig to over Fs. 00,000 at the end of the account year. 
During the year ^ account, 1925 — 20, there were remittances from Ipoh to Madras 
exceeding lakhs which were more than sufficient to wipe off' dtbts " due from Ipoh 
to Madras against which they were set off in the Madras accotints On the 26th 
March, 1926, the assessee wrote to the Ipoh agent asking him, after ascertainiiuj the 
income of the year, to debit the assessee in the sum of Rs. 30,000 and credit M^ras 
therewith and accordingly a credit entry was made in the Ipoh accounts but not in the 
Madras accounts during the account year. The Income-tax Ojhcer assessed ihis sum 
under section 4 (2) of the Income-tax Act treating it as an appropriation by the 
assessee out of the remittances to the Madras business whose profits were negligibly 
small. 

Held, that the remittances being credited and debited in \the Madras finri s 
accounts in discharge of debts owed by the Ipoh business and no moneys having actually 
come into Madras in pursuance of the assesses’ s letter of the 20th March, there was no 
legal evidence to make the assessee liable as for any drawing of foreign profits. 

In the course of the money-lending business the assessee' s firm used to lend moiiey 
to its debtors on the security of their properties and to take them over in full or par ta 
discharge of the loans. The properties were retained awaiting a favourable lesa e. 




Assessees.* 


Referring Officer. 


*(1930) 31 L. W. 2i5 ; A.I R. (I930) Mad. 119 . 
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Tnaintenance expenses charged to the bushiess account and the receipts therefrom 
brought to the Adayam account. On resale, any surplus or deficiency was likewise 
taken over to Adayam account as a profit or loss of the busmess. 

Held, that the profits realised from the sales xoere profits derived from business. 

Hudson Bay Co. v.Stevens, 5 Tax Cases 424, Beferred to. 

Cases [0. P. Nos. 169, 170 & 171 of 1928] stated under Sec. 66 (3) of the 
Indian Income-tax Act (XI of 1922) by the Commissioner of Income-tax, Madras, 
in compliance with the order of the High Court. 


CASE 


0. P. Nos. 170 and 171 of 192(i. 

I have the honour to refer the following case for the decision of the Hon’ble the 
Judges of the High Court under section 66 (3) of the Income-tax Act, XI of 1922. 

2. The petitioner is a Nattukottai Chetti residing at Karaikudi in the Bamnad 
District within the jurisdiction of the Income-tax Officer, I Circle, Karaikudi. 

He is the proprietor of a money-lending business and an aerated water 
factory in British India and a partner with a half share in a 6rm carrying on busi- 
ness in Madras in British India and in Ipoh and other places outside British India. 
S. L. R. M. Ramaswami Chottiar, son of his deceased brother, [S. L. S. Chettiappa 
Chcttiar, bis uncle] is the other partner in the firm. 


4. In the course of its business at Ipoh the petitioner’s firm generally advances 
debtors on the security of their properties — mostly rubber gardens in 
the Federated Malay States. When it finds that its debtors are not financially 
strong or that they are not in a position to repay their debts the firm generally takes 
over the properties secured in full or partial discharge of the loans. Thereafter the 
nra maintains the property until a favourable opportunity offers for its re-sale. In 
the meantime the expenses that it incurs on the maintenance of the properties are 
charged to its business account and receipts from the yield of the properties are taken 
as the receipts of the business and brought to its Adhayam account. The capital 
employed in businesses like the one conducted by the petitioner’s firm often includes 
a large pro^rbion of bofrowed capital and the interest paid on such borrowed capital 

®^arged as an expenditure of the business irrespec- 
whether the capital exists for the time being in the shape of lands and houses 
taken over or of loans pending with debtors. When the properties taken over are 

^ the differenoe between the price as it stands in the books and that 

as a nrnfif ‘ j “ “"‘'P’"?' ‘^0 Adhayam account of the business 

P™“* '• » deficienoy, charged to the expenses account o( the businesa as a 

033. In this manner the proBts that arose from tho sale of such properties were 
included by tho petitioner's firm in its Adhayam account. Propercies were 

Anril^'iQOfi of the year of account. Krodhana, 13th April, 1925. to 12th 

S2iiaM!f' from the Ipoh to the Madras firm exoseding 

‘*’® lodger foho maintained at Ipoh these remittances were 

rin? '''®*®> however, more than sufficient to wipe out these " debts " 

Out of these amounts remitted to Madras a snm of S 60 000 waraSed i„ 
account as paid in two sums of $ 30,000 each to the two partners— the petitioner 

‘h® P®titioner was drawing to 

expenses on tho funds of his Madras business to which he owed afc^thft 
end of the yeai- Bs. 60.619. The profits of his Madras business were neg^i^ffily sm^ 
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and ifc was obvious that the petitioner would not have drawn on the capital of hie 
Madras concern for hie expenses at headquarters and thus depleted its resources. 
The Income-tax Officer was therefore of opinion that the petitioner was really draw- 
ing on the funds of the ipoh business (in which he had largo proSts) and proposed 
to tax him to the extent of § 30,000 or Bs. 46 500, being that portion 
of the sums remitted by Ipoh to Madras which, according to the entries in the 
accounts at Ipoh, were intended for the use of the petitioner. 

6. The petitioner objected to this on two grounds. The first was that the 
adjustment made in the accounts at Ipoh was made on the last day of the year 
and amounted to no more than a book adjustment. The Income-tax Officer held 
that there was no force in this contention as he was not treating the adjustment 
entry as evidence of a remittance on that date but only as evidence that the large 
remittances which undoubtedly took place during the year constituted to the extent 
of the $ 30,000 a remittance to the petitioner, which in the circumstances stated in 
paragraph 5 above had to be treated as an appropriation of profits. The second 
objection was that in computing the profits of the Ipoh firm the Income-tax Officer 
erred in taking into account a sum of $ 52,888 being the profits derived from the 
sale of propeftic'S and the produce grown thereon. It was contended that this sum 
represented an accretion to capital and not income from ‘ business” within the 
meaning of the Income-tax Act. The Income-tax Officer held that the surplus from 
the sale of properties and the income from the produce grown thereon accrued or 
arose to the firm in the course of its business. He accordingly taxed the amount 
of $ 30,000 (Hs. 46,500). A copy of the order of the Income-tax Officer is filed 
Exhibit A.* 

7. The petitioner appealed against this order to the Assistant Commissioner 
but without success. An extract of the order of the Assistant Commissioner is filed 
as Exhibit B.* 


8. The petitioner thereupon required me to state a case and refer for the 
decision of the High Court certain questions of law alleged to arise out of the order 
of the Assistant Commissioner. I declined to refer them. A copy of my order 
dated 7th August, 1927 is filed marked Exhibit G.* 


9. The petitioner thereupon moved the High Court under section 66 (3) of the 
Income-tax Act and the High Court, by its order dated 14th December, 1928, has 
directed me to state a case on the following questions : — 


1. “ Whether there was any evidence before the Commissioner on which he 

could find that the dollars Thirty thousand ($ 30,000) remitted from 
Ipoh to Madras during the year of assessment was remitted not in 
discharge of the debt owed by the Ipoh branch to the assessee but 
as the latter’s share of the profits ?” 


2« ** Whether the sum of dollars forty-eight thousand four hundred and sixty 
(§ 48,460), dollars seven hundred and ninety-three ($ 793), dollars 
one thousand two hundred and twenty-five (§ 1,225), dollars one 
thousand eigbt-bundred and six ($ 1,806), and dollars six hundred 
and four (§ 604) amounting in all to dollars fifty-two thousand 
eight hundred and eighty-eight (§ 52,888) can be held to be income 
derived from business and are not merely accretions of capital "? 


10. Question 1. — The Income-tax Officer found that large remittances had been 
sent from tbe petitioner’s Ipoh business to his Madras business daring the year of 
account, that the petitioner was Rawing large sums from his Madras business w 


Not printed . 
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his expenses at headquarters, that the profits in the Madras business were negligibly 
small, that the petitioner had himself instructed his agent at Ipoh to adjust a sum 
of $ 30,000 in his own account and § 30,000 in his nephew’s if the profits of the 
business for the year permitted the adjustment and that an adjustment had 
accordingly been made in the Ipoh accounts the efifect of which was to treat 
$ 60,000 out of the large sums remitted to the Madras business during the year as 
having been appropriated by the petitioner himself and his nephew. On these facts 
the Income-tax Officer found that tlie appropriation amounted to an appropriation 
made from profits and the petitioner failed to prove that the sum of S 30 000 
received by him was withdrawn from his capital. My opinion is that there was 
ample evidenoe before the Inoome-tax authorities to justify the finding. 

I might add that an identical adjustment had been made in the Ipoh accounts 
in the year previous to the year now in question ; the Income- ax Officer taxed the 
amount covered by that adjustment (to the extent to which profits' were available 
at Ipoh) and the petitioner acquiesced in the assessment. 


11. Question As I have observed in my order quoted above the petitioner’s 

argument seems to be that the rubber gardens constituted capital in his hands and 

tha any profit derived from their sale was an accretion to capital w“t 
happened was that the former owners of those gardens were indebted 

J?- were taken over in satisfaction of 

n«!wM' gardens thus represented value received in the courseofthebusi- 
ness of the firm. That value was subsequently turned into money by the sale of 

the gardens and the produce grown thereon and I think it is quite Jlear that fhi 
profit or loss resulting from these transactions was a profit or loss of tho f 
er's business. If the firm by the sale of tlie gardens 

on received anything over and above the sum originally advanced tfiere- 

(subjeot no doubt to certain expenses) a business nrofit Aq 

4 above the petitioner’s erm itself has treateTtresHransaotions i^elrv 

part and parcel of its money lending business. My opinion is that the ine^*** 
question was derived from business. opinion is that the income in 


CASE 

0. P. No, 169 of 1928 

sir --XSiw's s; 

business at Kaulalampur in the Federated Malay States. ^ which carries on 

4. In the course of its business at Kaulalamnur the netifiAncar'- « 
advances money to its debtors on the seourifcv nf ® generally 

gardens, in the Federated Malay States When it finAa rubber 

finanbially strong or that they are notln a ^sitln 1 

generally takes over the properties secured iiffull or partidl^mLhl* 0 ^®V®fK*^? 

off the diff " han debt" due ^it * 

on the difference as an irrecoverable loan ♦u i* ** wntes 
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business account and any receipts from the yield of 'the properties are taken as 
receipts of the business and brought to its “ Adhayam ” accounts. The capital 
employed in businesses like the one conducted by the petitioner’s firm often includes 
a large proportion of borrowed capital, and the interest, paid on such borrowed capital 
is. as has been done in this case, charged as an expenditure of the business irrespec- 
tive of whether the capital exists for the time being in the shape of properties taken 
over or of loans pending with debtors. When the properties taken over are finally 
resold the difference between the price as it stands in the books and that realised 
therefor is, if a surplus, taken over to the Adbayam account of the business as a 
profit and, if a deficiency, charged to the expenses account of the business as a loss. 
The profits and losses due to the resale of the properties are thus included in the 
results of the firm’s banking business, and for purposes of assessment to income-tax 
the profits of the business are computed on the basis of these accounts. 

6. During the year 1925—26 a sum of Rs. 1 lakh was remitted by the firm at 
Kaulalampur to the business at Kemmendine. The Income-tax Officer computed 
the profits of Kaulalampur business in that year to be § 50,528 and the petitioner’s 
share to be $ 45,755, or Rs. 70,747 and taxed this sum as profits of the Kaulalampur 
business received by the petitioner in British India. The petitioner contented before 
the Income-tax Officer that a sum of $ 14,963 being tbc profits derived from the sale 
of properties as described in paragraph 4 above which the Income-tax Officer bad 
included in his computation represented an accretion to capital and should not be 
treated as income ’’ of the business within the meaning of the Income-tax Act. Tbe 
Income-tax Officer held that the surplus from the sale of properties accrued or arose 
to the firm in tbe course of its business and was not covered by the exemption con- 
tained in section 4 (3) (vii) of the Income-tax Act. An extract of the order of the 
Income-tax Officer relative to this point is filed as Annexture A.’*’ 

6. Tbe petitioner appealed against this order to the Assistant Commissioner 
but without success. An extract of tbe order of tbe Assistant Commissioner is filed 
as Annexture B.* 


7. The petitionei thereupon required roe to state a case and refer for the 
decision of the High Court certain questions of law arising out of the order of the 
Assistant Commissioner and in my letter No. 491,27 dated 23 — 8 — 27 (0. P. 
No. 128 of 1928) I referred three questions. The question that I have now been 
directed to refer is one which I declined to refer on the ground that the issue 
whether or not the surplus received by the petitioner’s firm represented profits 
derived by it in the course of its business was a question of fact and the findings of 
tlio Income-tax Authorities on this issue concluded the matter. An extract of my 
order is tiled as annexture C.* 

8. The petitioner thereupon moved the High Court under section 66 (3) of tbe 
Income-tax Act and in its order dated 29 — 10 — 28 the High Court has 

to state fi case and refer the following question : Whether the sum of §14,9o3 

does not represent in law a casual accretion of capital.” 


9. As I have observed in my order quoted above the petitioner s a^ument 
seems to be that the rubber gardens constituted capital in his hands and that any 
profit derived from their sale was an accretion to capital. What happened was that 
the former owners of these gardens were indebted to the petitioner s nrm ana 
the gardens were taken over in satisfaction of the ^0^^- 
thus represent value received in the course of the business of the farm, iiiat 
value was subsequently turned into money by the sale of tbe gardens and I 
think it is quite clear that the profit or loss resulting from these transactions was a 
profit or loss of the petitioner's business. If the firm by the sale of the gardens 


* Not printed. 
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received anything over and above the sum originally advanced that was clearly 
(subject no doubt to certain expenses) a business profit. It cannot be called 
capital merely because it was at one stage represented by land and trees. It may 
be noted that the surplus or deficit has been treated by the firm itself in its accounts 
as a business profit or loss. My opinion is that the question should be answered in 
the negative. 

10, The word " casual " is used in the question and this word apparently con- 
tains a suggestion that the sum now in dispute is covered by cl. (vii) of sub-section 
(3) of section 4. In regard to this my opinion is that the receipt of this sum was 
not of a casual return but was a receipt arising from business. 

ir. S. Erishnaswamy Ayyangar and R. Kesava Ayyangar, for the Assessees. 

M, Patanjali Sastri, for the Crown. 


JUDGMENT 

0. P, Nos. 170 and 171 of 1028 


point referred to us for decision is whe- 
ther there was any evidence before the Commissioner of Income-tax on which he 
could find that the §30,000 remitted from Ipoh to Madras during the year of 
assessnnent was remitted not in discharge of.the debt owed by the Ipoh branch bo 

but as the latter’s share of the profits and (2) whether the sum of 
§48,460, §793, §1,225, §1,806 and § 604 amounting in all to $ 52,888 can be held 
to be income derived from business and are not merely accretions of capital ? 

The facts are shortly these. There was a firm in Madras and a firm in Ipoh 
carrying on money-lending business. The partners were the same. During the 
coume of the dealings, moneys were doe by the Ipoh firm to the Madras firm. The 
Ipoh firm was making profits m the accounting year 1925— 26. the year of assess, 
meat being 1926— 27 In the accounting year sums were remitted out of the looh 

Madras accounts were appropriated to wire 
oft the debt due to the Madras firm. The partner in the Madras firm who was alw 
a partner of the Ipoh firm wrote a letter to the agent of the Inoh firm 
March 26tb, 1926 the material portions of which run as follows • " As the d hfe rino 
by us (I^h) to Madras has urostly been discharged it wilDorbo coot n^ut o aeni 
moneys to Madras and debit it. You may subject to the exigencies of bus iu^s 

income for the year ending Panguni 30th KrodhaM 
aqnn^n agreeably thereto debit the headquarters in the sum of 

t*he°ewi“b". m $30,000 on. R.M’s account and to credit Madras 

• to this letter a credit entry was made in the Inoh acnnnnfo 

m the Madras accounts in the year of aacouniing. The as 9 ss<;ppi ban he. f 
this $30,000 on the ground that it comes und« section 4 oT ro^the Inn 

or brought, uotwith'stauding the fact that they^did not so aocr^'e or ariscTirat 

ITC4-13 
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year provided that they are so received or brought in within 3 years of the end of 

accrued or arose”. There is an explanation -which is not 

newBsary to consider for the purpose of this case. The effect of section 4 cl 2 

o^^tsirle British India is concerned even though there may 
be a partner in British India he is not liable to pay income-tax on profits except in 

w far as any portion of the profits are brought into British India within the year 
of accounting. ^ 


What happened in this case was that moneys were sent from Ipoh to Madras 
and these were credited in the Madras firm’s books. The net result was that the 
amount which Ipoh owed Madras was wiped out leaving a balance. There is no 
suggestion anywhere in the records that when these moneys were sent to the Madras 
firm they were credited in the Madras firm’s books as profits received by each 
partner individually. Prima facie the Ipoh firm owed the Madras firm large sums 
of money and receipts were credited in the Madras partnership account. The 
assess^ admits that the Madras firm will be taxable. In fact the assessee does not 
deny that this amount will be taxable as profits remitted to the firm and that it 
ought to be included in the next year’s accounts. The Madras firm will be taxable 
irrespective of any drawings of the partners and that will be the ordinary state of 
affairs in the case of firms which are assessable under the Act. 


Next as regards the applicant in the present case it is sought to make him liable 
for a portion of the money remitted to the Madras firm and the only ground on 
which he can be so taxed would be on the evidence of the letter referred to above. 
It is not suggested that any moneys actually came into Madras in pursuance of that 
letter during the year of taxation. The Income-tax Officer did not treat this letter 
as showing that any amount was received by the petitioner from Ipoh. It is used 
as evidence that the petitioner must hate received the profits earned outside British 
India and they were debited in the firm’s books. It is nobody’s case that the 
entries in the firm’s books were a mere blind for the purpose of enabling one partner 
to draw out the profits earned outside British India and thereby escape taxation. 
There is no question of any fraud suggested in any of the orders of the 
Income-tax Officers. What is said is that this letter evidences a receipt of $ 30,000 
by the assessee. We do not think that that letter shows anything of the sort. That 
letter was written asking the Ipoh agent to look into the accounts, ascertain the 
income for the year and debit the headquarters in the sum of $ 30|000 on Sena’s 
account and $ 30,000 in R.M’s account and to credit Madras therewith. This does 
not show that the entire profits for the year were ascertained and that the 
§ 30,000 represented the jirofits remitted to the partner during the year of account. 
Where a partner draws moneys in the course of his business that will be taken into 
consideration at the end of the year and if there are any overdrawings by one part- 
ner they will bo debited to the account of that partner or set off against his profits 
and because a partner draws some moneys du.^ing the year of aicount 
it cannot be said at onco that that represents his share of the pro- 
fits. Section 4(2) is for the purpose of ascertaining the profits of a partner got 
from business carried on outside British India and when such profits come into 
British India that will be taken into consideration in assessing him. • If a fire 
receives such profits from another firm it is the firm that should be taxed. 

Further there is no evidence in this case that this letter showed either by itself 
or coupled with the other facts that any moneys remitted to the Madras firm during 
the course of that year were really remittances made to the assessee, and that it was 
sent to the Madras firm for the purpose of making the assessee escape liability to 
taxation. The roforonco is “ Is there any evidence on which we can find -that the 
$ 30,000 remitted from Ipoh to Madras during the year of assessment was remitted 
not in discharge of the debt owed by the Ipoh branch to the assessee but as the latter s 
share of the profits When the remittances were made they were all credited and 
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debited io the firm's acoounts and were for the disobarge of the debt owed by tbe 
Ipoh firm and under these circnmstances we do not see any legal evidence to make 
tbe aseessee liable for any drawing which be has made and which has been put down 
as in discharge of the debt owed by the Ipoh firm. In these circumstanoes we 
answer tbe first question in tbe negative. 

Then as regards the 2Dd question moneys realised by tbe sale of certain immov- 
able properties, the finding of the Income-tax Officer is that these transactions took 
place as a matter of fact in the coarse of the business, that the properties were taken 
over with tbe intention of selling them and that the profit derived from tbe trans- 
actions as a whole including tbe sales was as much a profit of the firm's business as 
that derived from its other money lending transactions. Tbe firm got these proper- 
ties in discharge of debts due to it, resold the properties at a profit and the Income- 
tax Authorities consider this as a profit derived from its business. 

It is argued by Mr. E. S. Erisfanaswami Iyengar that tbe firm’s business was. 
only money lending and no profit realised by the sale of the properties got in satis- 
faction of the debts due to tbe firm can be said to be profit made in the course of tbe 
firm’s business and so it is not liable to be taxed. Beference is made to Hudson’s Bay 
Co. V. Stevens (!)• We do not think that any general rule can be laid down in these 
cases. One has to see what is the course of dealing and though the busioess is 
labelled as money lending business, if as a matter of fact the profits were generally 
got by taking lands in satisfaction of debts duo and selling them for profits later 
0 D| such profits must no doubt be considered as derived from such businesB and 
cannot escape taxation by saying that the profits have nothing to do with the busi- 
ness of the firm which was merely money lending. Tbh finding of the Income-tax 
Authorities is that the profits represented the profits of the business and kre not, as 
was contended, accretions of the capital. Further this case is analogouB to that of 
a pa.wp-broker who lends out moneys on articles received as pledges which he sells 
in satisfaction of the amount due to him and realises profits. It oannot be said 
that the profits realised from such sales do not amount to profits derived in the 
course of the business. 

In these circumstanoes we cannot say that tbe profits realised from fhe sale of 
the properties got by the firm in satisfaction of debts dtie to it were not got in the 
course of its business and that they were accretions of the capital. These wew 
really profits which accrued in the course of the business and are thus taxable. 

The petitioner is entitled to costs whiob we fix at Bs. 250 on each of the peti* 
tions. The advance paid by him of Bs. 100 will be refunded. 


0. K .Vo. 169 of 1928. 

Our order on point 2 in the above case holds good in this also and we dismiss it 
The assessee will pay Bs. 250 as costs of tbe Commissionrr. 




( 1 ) 6 * TaxCas. 424 . 



1 


L- SI. L. PALANIAPPA CHETTIAK V. 

1333) IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

llefore Justice Sir Kumaraswami Sastri Kt., Mr. Justice Ourgenven and 

Mr- Justice Pakenham Walah. 

(14th October, 1929). 

P. L. M. P. L. Palaniappa Chettiar . . Assessee* 

vs. 

The Commissioner of Income-tax, Madras . . Referring Officer. 

Indian Incon^e^tax Act {XI of 1922) Sec. 34 — Income escaping ossessmeni 
■^Proceedings to raise rate of tax — Income~tax Officer, if hound to re-assess 
income or re-open items not in question. 

An Income-tax Officer taking action under section 34 of the Income-tax 

Act for raxsing the rate of tax on the ground that the rate originally fixed was too 

low is only bound to confine himself to the particular item omitted and need not 

reassess the income, Vtat is, determine afresh the correct taxable income of the 
usscssee. 

Case (0. P. No. 168 of 1928) stated under Sec. 66 (3) of the Indian 
Income-tax Act (XI of 1922) by the Commissioner of Income-tax, Madras, in com- 
pliance with the order of the High Court. 

CASE. 

I have the honour to refer the following case for the decision of the 
Hou'ble the Judges of the High Court under section 66 (3) of the Indian 
Income-tax Act XI of 1922. 

2. The petitioner is a Nattukottai Chetti residing at Puduvayal in the 
Ramnad district within the jurisdiction of the Income-tax Officer, I circle, Karai- 
kudi. He owns house property in his village where he also carries on a business 
in money lending but the greater part of his income is derived from two firms in 
Burma in each of which he is a partner. 

3. For the assessment of the year, 1926-27, he made a return of income 
in wliich he stated that he was a partner in the two firms mentioned above and 
that he had no other inccme. When he appeared in response to a notice under 
section 23(2) of the Act he admitted to the Income-tax Officer that he had income 
from investments in Chetti firms in Burma and from moneys lent out at Pudu- 
vayal and that he had no accounts or other evidence to prove the amount of such 
income. The Income-tax Officer therefore acting to the best of his judgment 
estimated tlie petitioner’s income from money-lending at Rs. 10,000. The part- 
nerships were being assessed separately in Burma and the petitioner’s share of 
income from them had to be taken into account under section 16 for purposes of 
determining the rate at which tax had to be recovered on the income determined 
bj' the Income-tax Officer. The Income-tax Officer had at that time no infor- 
•nation before him as to the amount of such income and as is usual in such cases, 


•(193UJ 68 W.L.J. 23; 31 L.W. 91; A.I.K. (1930) Mad. 126. 
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he adopted an estimate in respect of that income “subject to communication 
from the Income-tax Officers concerned.’’ The income from property was 
determined to be Rs. 125 and assessment was finally made as follows: — 


Rs. 

(a) Property 

(b) Husinats ; — 

^i) Local iiiuiicy kiidiug ... 1U,U00 

(Z; Income from pailuci ships (csiunaicu). id,UO0 


Rs. 

125 


Tolal inc<-int- 

Deduct income fiom lai lucraiupa (uxtd cUv. 

wiitrcj. 

Taxable k^cu.cc 


» « • 


26M-0 

; 8,000 

10,125 


Tax at 1 anna in the rupee is Rs. 632-13-0. A copy of the order of the Income- 
tax Officer is filed marked Exhibit ‘ 


4- This assessment was made in June, 1926. The petitioner did not 
appeal against the assessment and the tax was paid on the 10th August 1926. 
In September, 1926, the Income-tax Officer was informed by the Income-tax 
Officer, Henzada, (Burma), that the petitioner’s income as a member of the 
partner^ip a^essed there was Rs. 16,453. In January, 1927, he was simUarly 
informed by the Income-tax Officer, Yamethin, that the petitioner’s share of the 
income of the partnership assessed at Pyabwe was Rs. 15,808. Substituting 
thwe figures for the estimate of Rs. 18,000 adopted in the original assessment 
the Income-tax Officer found that the appropriate rate of tax was 18 pies (and 
no.t 1 anna m the rupee as was assumed in the original assessment). He accord- 

tbinpr’tT.h * Income-tax Act requiring the peti- 

^ 18 pies in the rupee on the 

taxable income of Rs. 10,125. A copy of this notice is filed marked Exhibit B.® 

ing thc®foUo“wl^S^r^_“'’*“" ^hqw- 




(a) 

(b) 


Property 

(1) Shuc cf income from the Xf.R.P.L.P, 

Finn, Henzada, 

Share of income from the E.K.S.P.L. 
Firm, Pyawbe. 

(2) Business — L* cal iiivestmtnls 

Interest received 
Interest due 


o • a 


H 


125 


16,453 

1-S808 


Total 


• a • 

a • • 

a a a 

« a a 


32,261 

2,652 

158 

.'*5,196 
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and since the petitioner had accepted the Income-tax Officer’s figures in respect 
of this item the Income-tax Officer purporting to act under section 23 (1) read 
■with section 34 of the Income-tax Act at once made the assessment as proposed 
and levied additional tax. This was done on the 16th March, 1927 


7. The petitioner appealed to the Assistant Commissioner against the 
Income-tax Officer’s decision under section 34 but the appeal was unsuccessful 
A eopy of the order of the Assistant Commissioner is appended marked Exhi- 
bit C.* 


8. He thereupon put in a petition under section 66 (2), requiring me 
tc state a case to the High Court which was dismissed by my order dated 26th 
July, 1927 — a copy of which is filed marked Exhibit D.* 


9. On a petition preferred to the High Court under section 66 (3) the 
High Court has directed me by its order dated 13th December, 1928, to state a 
case and refer the following question: — “When an Income-tax Officer takes 
action under section 34 of the Income-tax Act for the purpose of raising tlie rate 
of tax on the ground that the rate originally fixed was too low, is not Ihe 
Income-tax Officer bound to re-assess the income, i.e., to determine afresh the 
correct taxable income of the assessee”* 

10. In order to realise the preci^ scope of the question it is necessary vo 
remember what the petitioner wants to secure. His income from sources other 
than partnerships, i.e., his taxable income had been fixed in June, 1926, and it 
included a sum oi Ks. iU,UUU at which his income from miscellaneous investments 
had been estimated, he himself having declared tnat he maintained no accounts 
in respect of this source of income. He did not appeal against chat figure but 
acquiesced in the assessment and paid the tax. He apparently thought later 
that the figure was too high and considered that the issue of a notice under 
section 34 furnished a suitable opportunity to him to agitate for a revision of 
tnat figure. He accordingly came forward at that time with an offer Lo prove 
the amount of such income by the production of his headquarters accounts — 
accounts the existence of which he had totally denied at the time of the assess- 
ment but which he now said he had not produced in past ‘ owing to sheei 
ignorance”. 


11* Section 34 of the Income-tax Act enacts: — “If for any reason in- 
come, profits or gains chargeable to income-tax has escaped assessment in any 
year or has been assessed at too low rate a rate, the Income-tax Officer 
proceed to assess or re-assess such income, profits or gains.’ 


The object of section 34 is to enable an Income-tax Officer to impose fur- 
ther tax in either, or both of the following ways, viz., (1) to make a charge cm 
income, profits and gains which being chargeable to income-^ have escaped 
charge, and (2) to make an additional charge cm income which having 
been charged to income-tax has been charged at too low a rate. The proceedmgs 
in this case were started for the purpose of the latter. The petitioner s income 
determined by the Income-tax Officer in June, 1926. consisted, as shown m 
paragraph 3 above, of (a) a sum of Ks. 10,125 On which tax recoverable 

direct from the petitioner and (b) a sum of Rs. 18,000 on whi^ j^ome was 

covered elsewhere, (i.e., in the hands of the firms from which 

received) and which came into account merely for purposes “f Income. 

rate at which income-tax \yas to be deducted on the first sum. ^ , v 

tax Officer purported to do under the provisions of s®«tion^ w^. C l 

enhance the assessment o£ the petitioner’s income to^re-assei 

ii- from Rs. 18,000 to Rs. 3^,261, in order that he might be able (b) to re-assess 
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the taxable income of Rs. 10,125 at a higher rate, viz., at 18 pies per rupee, as 
against the rate of 12 pies per rupee originally adopted. He did not purport 
to do anything more. The petitioner does not object to the Income-tax Officer’s 
action in enhancing the income from partnerships. Nor apparently does he 
dispute the Income-tax Officer’s right to recover tax at the higher rate on the 
taxable income. What he does object to is to the Income-tax Officer’s declining 
to determine afresh the amount of the taxable income (i-e., the income of 
Rs. 10,125) in such a manner as to reduce it to a lower figure. In my opinion 
section 34 does not authorise the Income-tax Officer to modify it in this manner. 

12. I would therefore ans^ver the question propounded above in the 
negative. 

R. Kesawi Ayyangar, for the Assessee. 

M. Patmjali Sastri, for the Crown. 


JUDGhlENT. 

The question we are asked to answer is, when an Income-tax Officer takes 
action under section 34 of the Income-tax Act for the purpose of raising the rate 
of tax on the ground that the rate originally fixed was too low, is not the Income- 
tax Officer bound to re-assess the income, that is, to determine afresh the correct 
taxable income of the p,ssessec? Section 34 refers to income escaping assessment 
and it provides that in such cases— it may either be that the income has escaped 
assessment, or has been assessed at too low a rate — the Income-tax Officer may 
serve on the person liable to pay tax on such income, profits or gains, or, in the 
case of a company, on the nrincipal officer thereof, a notice containing all or 
any of the requirements which may be included under sub-section (2) of sec- 
tion 22 and may proceed to assess or re-assess such income, profits or gains and 
that the provisions of this Act. shall, as far as po.ssible. apply accordingly as if 
“were a notice issued under that sub-seetion. Then there is a pro^^so 
that the tax shall be charged at the rate at which it would have been charged had 
the income, profits or gains not escaped assessment or full assessment, as the 

C8S6 nifty D©* 


'I ar^ied for the petitioner that under section 34, where the rate at 
which the tax IS levied is sought to be raised, the Income-tax Officer is bound to 
begin proceedings again as regards assessment and in fact proceed as if there is 

of alJthe other Items also ; and reference i.s made to sections 14 and 16 It is 
argued that, when there are various heads under which a person returns his 

HAnT’ if owing to an omission or under-estima- 

taxed at a certain rate which is subsequently found to be in- 
correct and notice is given to him under section 34, the Income-tax Offinp^* » 

not to coi^e himself to that portion which has escaped assessment biufe is to 
h^n agam as if the notice sent was a first notice s®t to theTs^^seelo return 

section 34 requires any such thing to be done 

to income-tax has escaped assessment or has been assessed at too low a rafe It 
may e^ape ^essment leaving the rate unchanged, in which case it is 
amount of thh aase^ment that will have to be raised Twlng " 4e^n he 
taxable income, or it may escape assessment in such a wav that if reetifle. 1 ^'! 

would LATVIA It ^ . AaT, II lectinCu it 
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tne facts on which the raising of the rate depends. When the assessee is eiven 
notice to show cause why the tax should not he raised because of an item havine 
e scaped assessment he is entitled to show that, as a matter of fact, there has been 
no omission and that the original rate is correct. Wc do not think that section 
o4 requires the whole thing to be re-opened and every item under which income- 
tax is charged to be considered afresh and a fresh assessment levied. In one 
sense, of course, he must fix the taxable income to enable him to fix the rate 
hut he is not bound to re-open the items which are not in question or which 
have become final and start proceedings again. We think he is only bound to 
confine himself to the particular item which has been omitted. 

Our answer will therefore be that, in a case where the rate is sought to be 
raised under section 34 of the Income-tax Act, an Income-tax Officer is not 
bound to determine afresh the correct taxable income of the assessee. The peti- 
tioner will pay Rs- 250 the costs allowable. 


(334) IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Before Justice Sir Kunvaraswami Sastri, Kt., Mr. Justice Curgenven and 

Mr. Justice Pakenham Walsh. 

(15th October, 1929.) 

0. R. M. O. M. S. P. Lakshmanan Chettiar . . Assesses.* 

V, 

The Commissioner of Income-tax, Madras . . Referring Officer. 

Indian Income-tax Act {XI of 1922), Sec. 10 — Moneydending husiness — 
I)ehtor*s estate taken over in discharge of debt — Profits tm re-sale^ if assessable 
as business profits. 

The assesses carrying on money-lending business took over in discharge 
of a debt due to him some simple money debts, mortgage debts and rubber 
plantations belonging to his debtor. The items taken over were entered m an 
account called Thundu Kanaku forming a separate ledger page in his business 
accounts, monies realised therefrom being credited in the general business 
accounts. In respect of the simple and mortgage debts, the assessee having 
recovered s^nallcr sums than the anumnts for which they were transferred tvas 
allowed to claim the deficiency as a business loss in his income-tax assessment for 
the year when he ivrote it off in his accounts. 

On an assessment of the profits from the sale of the imbber estate 

HELD, that cm the facts of the cose the profits though derived from an 
isolated tra/nsaction were aJisessable as part of Imsiness profits. 

Case fO. P. No. 179 of 1928] stated under Sec. 66.(3) of the Indian 
Ineome-tax Act (XI of 1922) by the Commissioner of Income-tax, Madras in 
compliance with an order of the High Court- 

CASE. 

I have the honour to refer the following case for the decision of the 
Hon’ble the Judges of the High Court under section 66 (3) of the Indian 
Income-tax Act, 1922. 

2. The petitioner is a Nattukottai Chetti, residing at Devako^i in 
the Ramnad District within the jurisdiction of the Income-tax Officer, Karai- 
kudi (I) Circle. 

”• (1930) Mlkl.L.J. 68 ; 31 L. W. 223 ; A.I.R. (1930) Mad. 121. 
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3. He is the proprietor of a banking business with branches situate in 
and outside British India one of which is at Jladras. 

4. In the course of his business at JIadras he advanced various sums of 
money to one P. L. N. K- Subramaniam Che+tiar. In or about October, 1922, 
the amount due by Subramaniam Chettiar amounted to about Rs. 53,000. At 
that time the petitioner pressed this debtor for the re-payment of the loan and as 
the latter was not in a position to discharge his liability in cash he assigned in 
favour of the petitioner cash outstandings, mortgages and rubber gardens at 
Penang of the face value of $50,000 for a consideration of $26,000 or Rs. 46,280. 
The petitioner gave credit to the debtor for this sum in his ]\Iadras accounts. 
The balance due from the debtor with interest thereon up to 1st Chithrai, Rak- 
thakshi, (13th April, 1924), amounted to Rs. 11,733. About the end of Decem- 
ber, 1924, the petitioner got an assignment of the debtor s interest in a decree in 
Penang for a consideratkm of Rs. 3,500 and a further sum of Rs. 2,500 in cash. 
After giving credit for the several sums received from the debtor a sum of 
Rs. 5,733 was still found to be outstanding and the petitioner wrote off this sum 
in his Madras accounts and claimed it as a deduction on account of bad debt 
in arriving at the profits of the Madras business taxable in the year, 1925-26. 
The Income-tax Officer allowed the petitioner’s claim. 

5. The outstandings, etc., which were assigned to the petitioner by P. L. 
N. K. Subrahmaniam Chettiar and referred to in paragraph 2 above were as 
under : — 

$ 

Cash outstandings . . 32,450 

Debt due from K. U. 0. on mortgage of land 4,050 
Rubber gardens 13,500 

50,400 

Tn giving credit to the debtor for the sum of Rs. 46,280 or $ 26,000. the oonside- 
mtion agreed upon, the petitioner debited K. U. 0. in his IVIadras accounts with 
a sum of Rs. 7,087 or $4,050 and debited the balance of $21,950 to an account 
styled ‘^Penang Thundu Account”. Therc-after the petitioner instructed a 
money-lending firm at Penang in which he is a partner to realise the outstandings 
taken over from the debtor. A sum of Rs. 3,778 was collected from K. U. 0- 
and during the year of account, the petitioner wrote off the balance due in the 
accoimf, viz., Rs. 3,309 as irrecoverable and claimed it as a deduction in comput- 
ing the profits of hi.s Madras busines.s. This claim was also allowed by the 
Income-tax Officer. The other assets valued in the books at $21,950 actually 
fetched a profit of Rs. 70,000 on re-sale. Out of this a sum of Rs. 64.009 was 
received In Madras and credited to the ** Penang Thundu Account”. In the 
Profit and toss statement filed by the petitioner before tiie Income-tax Officer 
in support of his retum for the assc.^sment of the vear. 1926-27 (based on the 
profits of the period 13th April, 1925, to the 12th'Anril. 1926) the petitioner 
showed this sum of Rs. 64,009 as the profit of his JFadras business but elaimed 
to deduct therefrom (1) Rs. 48 739 which he alleged represented the sale pro- 
ceeds of rubber garden in the Malav States and (2) Rs. 7,247 taxed already 
in previous years as the profits of the Madras business. The Income-tax: 
Officer allowed the second claim but as regards the income from the sale of 
nibber gardens he held that the petitioner took over the irardens in lieu of debts 
with the ob.iect of again converting them into cash at a favourable opportunity 
and that the profits which he had realised arose in the course of his busipess in 
moneydending and were part of the profits of that business. A copy of the 
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7. The petitioner appealed agamst this order to the Assistant Commis- 
sioner, Southern Range, who agreed with the findings of the Income-tax Officer 
and dismissed the appeal. An extract from the order of the Assistant Com- 
missioner relating to this point is appended marked Exhibit B.* 

8. He then required me by an application under section 66 (2) of the 
Jncome-taiX Act to state a case and refer for the decision of the High Court 
certain questions of law arising out of the order of the Assistant Commissioner 
which I declined to do for the reasons contained in my order dated the 17th 
January, 1928, a copy of which is appended marked Exhibit C.* 

9. Thereupon the petitioner moved the High Court under section 
66 (3) of the Income-tax Act and in its order dated the 12th March, 1929, ilr 
High Court has directed me to refer the following questions; — 

(a) Whether the Assistant Commissioner is right in holding that the 
present case is outside the principle of the decision in Secretary Board of 
Revenue v. Rm. Ar. Rm. Aj'unachaJam Chettiar{l) and 

Cb) Whether on the facts of this case the assessment of the sum of 
Rs. 48,739 is legal. 

10. My opinion on question (al as propounded above is that the Assist- 
ant Commissioner having found that the petitioner took over the gardens with 
the hope of realising a profit on re-sale was right in holding that the profit in 
Question was liable to be taxed and that there is nothing against this view in the 
decision of the Madras High Court in Secretary, Board of Revenue v. Rm. Ar. 
Ar. Rm. Arunachalam Chetty.(l) 

As regards qxiestion (b) the petitioner’s argument seems to be that the 
I’ubbetr gardens constituted capital in his hands and that any profit derived 
from their sale was an accretion to capital. What happened in this case was 
that the former owner of these gardens was indebted to the petitioner and the 
gardens were taken over in part satisfaction of the debt. The gardens thus re- 
presented value received in the course of business* The value^ was subsequently 
turned into money by the sale of the gardens and. I think it is ouite clear that 
the profit, or loss resrulting from these transactions was a profit or loss of the 
petitioner’s business. If the firm, by the sale of the gardens, received anything 
over and above that part of the sum originally advanced in satisfaction Of which 
the gardens were taken over, the excess so received was clearly (sub 3 ect no 
doubt to certain expenses) a business profit. It cannot be called capital i^ejely 
because it was at one stage represented by land and tre^s. It may be noted that 
the surplus was treated bv the petitioner himself in his Madras n^ecounts as 
business nrofit. I am therefore of opinion that the assessment of 
Rs. 48.739 was legal and that the question must be answered in the affirma 

V. V. Srhidvasa Ayyangar and R. Kemva Ayyangar, for the .\ssessee. 

M. Pafanjali Sasfri, for the Crown. 


JUDGMENT.t 

In this ease the facts are shortly these ; The 
in money-lending in IVIadras. In the course nf such ^ Photti failed 

Suhramaniam Chetti owed him about Rs. 50.000. petitioner for 

and to discharge his debt he transferred certain money 

26-000 dollars. The items transferred w ’ig^tations. As regards 

debts, monies due on mortgage items and also ^ smaller sum than 

monies due on simple money debts ^^etitioner re ^ d ^ 
the amount for which they were transferred^^ he wrote ^ ^ 


f Delivered by Kuno-^raawami S*astrl, T. 
II) 1 I.T.C.I28R 
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iiccoujits and claimed that this was a biismess loss and got a reduction of income- 
tax. As regards the mortgage items, while a certain portion of the mortgaged 
property was recovered, he w'as not able to recover the amount for which they 
wi re assigned and he also claimed it as a business loss and got a deduction. As 
regards the rubber estate it was sold at a profit and the question is whether that 
profit is taxable as part of the profits made by him in the business. 

The contention of the petitioner is that this was an isolated transaction, 
tliat it cannot be said to form part of’ his business, that any profits on resale 
»vas not profit made in the course of business and that therefore it is not taxable, 
liie income-tax Commissioner’s view tvas that having regard to all the facts 
of the case, it should be treated as a profit made in the course of business. 

i'iie questions referred to us are ; “(a) whether the Assistant Commis- 
sioner is right in holding that the present case is outside the principle of the 
decision in Secretary, Board of Revenue v. Rm. Ar. Rm. Aruna- 
clutiam Chettiar{l), and (b) »whether .on the facts of the case the 
assessment of the sum of Rs. 48,739 is legal.” The decision in 
Secretary, Board of Revenue v. Rm. Ar. Rm. Ar%cnachalam Chettiar{l), 
was that it is a question of fact in each case whether certain stray transactions 
of a merchant are really part of his business so that the profits arising therefrom 
can be taxed as profits arising from his business. It was held there on the 
facts that profits that accrued to a banker and money-lender from certain stray 
speculative purchases aud sales of dollars in the Straits Settlements were taxable 
as profits arising from his business and were not exempt from taxation as arising 
from occupation of a casual nature within the meaning of section 3 (2) (viii) of 
the Income-tax Act of 1918. ’ 

The facts which we have set out show that these rubber plantations were 
got by the petitioner in order to liquidate a loan made by him in the course of 
his money-lending business. So far as the items which went to liquidate this 
debt are concerned, they consisted, as already stated, of some simple money 
debts, mortgage items and this item of property and they were all clubbed 
together in an account called **Tk\mdu k^nakku”. This account was part of 
the business account and only formed a separate ledger heading there. In 
dealing with this transaction of the re-sale of the rubber plantations we must 
take into consideration what he did in respect of all the three items which were 
taken together to discharge the debt. It does not appear that there was any 
separate treatment as regards this item. They were all brought into Thyrndu 
Ketnakku; as monies were realised they were credited to the general account as 
monies realised in the course of the liquidation of the debt; and they were 
brought in the businep account. When there was a loss in two of the transac- 
tions the loss was claimed to be a deduction out of the business accounts. So 
that, as regards the other t^vo items, it is clear that they were treated as loss 
arising from the business and as a business transaction. There was nothing, 
so far as we can. see, in the accounts which distinguished this item from the 
other two items which were got by the petitioner. On the contrary we find that 
the expenses of the rubber estate were debited in the business accounts, the 
meome therefrom was also credited in the business accounts and the profits, the 

excess of income over the expense, was shown as business profit made outside 
British India in the retiam. 

So far as the contention that this was an isolated transaction is concerned, 
there is. nothing, in the authorities to show that the profits of such a single tran- 
saetmn cannot be treated as part of the business profits. On the contrary th^e 
are eases where pr ofits of a single transaction have been treated as part of the 

(1) ll.T.C.a98. 
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busiuesy prottly. Wc may refer lo the case iu T. Baiyon & Co., Ltd v OtratW 
where, the priucipiey gu-renimg such eases have been euunciated. in that c^se 
a company which was doing bunmess as selling agents for Colliery Companies 
ami also as commission agents lor purchase or trucics, purchased certain trucks 
lor ihemsen-es ana made a prolit out ol it. The question arose whether this 
\\as a i>rohl made iii tile course of the business. JSaiikey, J., deals with the 
question raised and he puts the matter clearly as foUows; ••fn my view there 
IS no quest ion of law really in issue here- The law seems to me to be perfectly 
well settled, and the only question one has lo determine is which side of the 
line this transaction fails on. Is it, as xtii'. Latter contends, in the nature of 
eaxhtal prolit on the sale of an iiiveslmeiit / Ur is it, as the Attorney-General 
cuiilends, a proiit made in the operation of the appellant compi^ys business? 
i\ow that is very largely, as 1 think, a question of fact again.” Then, die 
learned Judge refers to eertaiu circumstances and gives reasons for holding 
that it is part of the business. The learned Judge observes: “1 do not think it 
is possible to say that the mere fact that it was an isolated transaction at once 
takes it out of the category of chargeable ijroperly. f think in most cases an 
isolated transaction does not fall to bo chargeable, but I think you have to 
consider the transaction and you cannot lay it down as a matter of law without 
regard to the circumstances that in this ease the £2,500 is not chargeable." 

This is also the eJi'cct of the decision in Martin v. Lowry{2), where also it 
was an isolated transaction, and this is also the principle laid down in Commis- 
mo/icr of IncoiHC-tax, Bomhay v. tur^ikoitamdu^ ThakordaaC'i), where a eotloii 
merchant happened to liquidate the affairs of another cotton merchant who 
failed and made a large firofit as commission and it was held that it was profit 
made iii the course of business. The question is not in this case whether ihe 
petitioner intended to sell it at a profit but, whether, having regard to all the 
facts and the way in which he treated this property and the other two items 
which wore got by him in discharge of the debt and having regard to all ihe 
attendant facts, it can be said that this was part of the business. 

We cannot say in this case there was no evidence before the Commis- 
sioner of Income-tax, having regard to all the facts set out, for coining to the 
coiiciusioii that tliis must be treated as part of the business profits and, as there 
was e\idence to justify his conclusion, it is difficult for us to hold that he was 
wrong in maklug the assessment. Wc therefore answer the reference by stating 
that the Commissioner was right in assessing the petitioner in the manner he 
had done. The petitioner will pay Rs- 250 the costs of the Commissioner. 


(335j IN THE HIGH COURT OF JUDICATURE AT hlADRAS. 
Before Justice ISir Kxwiara^wami iSasiri, Kt., Mr. Justice C'urgenven fi'/id 

Mr. Justice Fakenluim Wulsh. 

(15th October, 1929). 

It, ]\I. V. R. M. Virappa Chettiar • • Assessee.* 

V. 

The Commissioner of Income-tax, Madras • • Ueferring Officer. 

Indian Income-tax Act {XI of 1922), Sec. lO^MoneyJcnding business^ 
Purchase and sale of lands — Profits therefrom, when business profits Practice 
of Nattukottai Chettics. 

The assessce, a Nattukottai Chcttij carrying on money-lending feiisiness tn 
Singapore, purchased one item of property in 1919 and another in 192-1 and sold 




( 1 ) 7 'lax Cas. 126. (2) 11 Tax Cas- 297. 

(1930) 68ML.L96; 31. LAV 173; A.l.R (1930) Mad. 133. 


(8) 2 I T.C. 8. 
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thoii in 1926-27. The Income-tax Officer proceeding merely on the general 
preiiumptwn of Aaltukottai ijhcitits purchasing and selling lands as part of 
iHbir money-lending business assessed the difference in prices as a. business profit. 

HELD, that in the abstnee of evidence showing that the land income and 
expenses were brought into the business accounts, there was no legal evidence to 
justify the assessment. 

Caae [0. T. No. 262 of 1928], stated under See. 66 (3) of the Indian 
Income-tax. Act (XI of 1922j, by the Commissiorier of Income-lax, 
idadras in compliance with the order oi the High Court. 

CASE. 

I have the honour to refer the following case for the decision of ihe 
Ilou’ble the Judges of the High Court under section 66 (3) of the Indian 
iucome-Ux Act (XI — 22). 

petitioner, a Nattukoltai Chetti, is the managing member of a 
Hindu undi\ided family residing at Xaraikudi in the Kamnad district within 
the jurisdiction of the Income-tax Ofiicer, First Circle, Karaikudi. 

3. ihe ptitioiier s family carries on banking business in various places 
of winch Singapore is one. ’ 

* D pelitiouer received remittances araouut- 

mg to Rs ^4,023 from Ins Singapore business. These remittances included two 
sums of $6,124 and $14,19o. Tlie petitioner contended before the Income-tax 
Oflieer that tliese sums r -presented profits on sale of laud, that they were of a 

t YT"" from any business and 

^ t^eii into account in working out the taxable profits 

Income-tax Officer rejected the petitioner exclaim 
business of the petitioner m Singapore included the making of 
piofits bj the purchase and sale of properties and that the profits earned by these 
transactions were therefore profits from business and consequently taxable An 

SiTbtt A.*^^ Income-tax Officer’s order relevant to this point is filed marked as 
o. The petitioner appealed to the Assistant Commissioner but without 

S Conuni^siouer’. orderTmed maiCas 

E^bit C » ^ “y “der is filed marked 

of the Lome^^]f Irind 66 (3) 

part of any business which tlmLe''ssee was ca^^yi^nn”" 
that the pedtroner ^atT^t M 

One explanation, if exnCat Z i t I f, T Pttrehased the land. 

PJtrehas^was^.^ a matter of a^iUonlf Tr:pl^^!nZi; Z 

•Not printtd. ^ 
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(3SJ>i#duj‘d.^oi* what purpose it was thought necessary to acquire, property so lar 
av^'ay JU^iU;, where the family resides and wh 3 ’ again the property thus acquired 
shmu4 be. sold later on. Another explanation was attempted before the Assist- 
ant Commissionea*, viz., that the land was purchased in the belief that the peti- 
nouer’s status and position in life would be enhanced if he owned a large extent 
o'l rear dr immoveable property. This explanation was rejected by the Assistant 
Commissioner and, in my opinion, rightly so, for not only had this explanation 
qph'b^tn .mentioned before the Income-tax Officer but the properties were nei- 
thor.sp.;Vast nor so valuable when they were purchased as to raise the status of 
the purchaser in any one's estimation. Besides tlie subsequent sale of the pro-. 
perties indicated clearly that this explanation could not possibly be the correct 
one. The petitioner thus failed satisfactorily to explain the object of the pur- 
(ihase. On the other hand there was the fact that the object of the business 
carribd on at Singapore was to make fluid profits. It is well known that in the 
course of their business abroad and as a part of it Nattukottai Chettis purchase 
land aAd other properties when they are cheap, hold them until such time as 
liuejtiard able to sell them at a good price. During the period these properties 
are in their possession the income derived, if any, on the one. hand and the 
exKmases of inaintenance, if any, on the other are included In their business 
accounts. P'urther, the capital employed in businesses like the petitioners often 
includes a lajge proportion of borrowed capital and the interest paid on such 
bbnrotved capital is charged as m expenditure of the business irrespective of 
whether ■ the capital exists for the time being in the shap^of property or loans 
to . debtors. Thus foi* all practical purposes businessmen of the petitioner’s 
ij^pe regard speculation in the purchase and sale of lands as a part of their 
proiit-eariiiug activities in the Malay States. The petitioner in this case had not 
proved that he purchased these properties for any purpose other than that of 
profits by resale. The properties in question were .purchased in auction 
at a time when the market was low and sold when (with a revival in the rubber 
tratl6) the market rose. The petitioner and his familj' reside in the Ramnad 
district and it was not shown how thej" were interested in immoveable property 
m tne irederated Malaj' States except as a means of deriving profits by resale, 
‘in view of all these circumstances, I am of opinion that the Income-tax Officer 
fttid anqile materials to justifj' his finding that the profits frpm the sale of land 
114' this oas& were part of the profits of a business which the petitioner was carry- 
ing on at Singapore. 

K. BajaJi Ayyar and V, liamaawami Ayyar, for the Assessee. 

M. Patanjali Sastri, for the Crown. 

JL'DGMENT. 

The question referred to us is, whether there is any evidence to justify 
tfhe fltiding thdt the purchase and sale of lands formed part of any business 
which the assessee was carrying on. 

The Income-tax Officer in this case proceeds on what he saj^s is a well- 
knowm fact that in the course of their business abroad and as a part of it Nattu- 
koiiai Ghetties purchase land and other properties when the.v aro cheap and 
hold them until such time as they are able to sell them at a good price and that 
during the period these properties ai’C in their possession the ineonic derive , i 
any, on the one hand and the expense of maintenance, if any, on the o ^ 
included in their business accounts. la the present case there is no evi e 
horded by the books that the income, derived and the expenses inci rr 
mcludod and made part of the. firm’s business accounts. All ® 

that these Chettis purchased one item of property in 1919 and an ot her i 

• Delivered by Kumara^wami Sislri, J. 
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property in 1924 and that these were sold in 1926-27. On this fact and dA 
general presumption which the Income-tax Oificer thinks fit to draw'^in 
cases he has treated the difference in prices as a business profit. 
evidence about what was done with the income. The books are not befdro thC 
Income-tax Officer and there is nothing to. show that the ineoirie and ‘"felxpeABe^ 
were, as a matter, of fact, brought into the partnership accounts. 
nothing to show that the profits were made by the operation of the petitioner tg 
money-lending business and were not in the nature of capital profits oh the 
of an investment. As pointed out by Sankey, J., in T. Reymond & Co.,- 
Ogg (1) ordinarily profit arising Oiit of an isolated transaction outside the sefe^ 
of the business does not fall to be chargeable as a bu.siness profit. 

On these facts we are not prepared to say that there is legal efidence 
on which the assessee can be assessed on the ground that it is part of th^^ ‘profi^k 
of the business carried cn. The petitioner will be entitled to his costs Rs:^250; 


(336) IN THE HIGH COURT OF JUDICATURE AT MADRAS, 

Before Justice Sir KuTnaraswami Sastri, Kt., Mr. Justice Ourgertvmiuidfbn 

Mr. Justice Pakenh>am W\alsh. 

(17th October, 1929). 

Rm. PI. S. Sivas^vami Chettiar Assmac.* 

The Commissioner of Income-tax, Madras .. Referring Officer. 

Indian Income-tax Act {XI of 1922), Secs. 22 (4) & 23 {^)-^omhi>ncd 
notice for appearmce and production of accounts — Validity — Non-production of 
<iccounts — AMC5.swie»if \mder Sec. 23 (4). 

.1 combined notice under Secs. 23 (2) and 22 (4) of the Income-tax Act 

reqmring the prodtiction of specified accounts and the personal appea,r(snce of pit 

assessee is valid. Where after sibbmission of return an assessee served tviih such 

a notice appears hut faUs to produce the accounts called for, an assessment can 
be made under Sec. 23 (4). r . 

Case [0. P. No. 121 of 1929T, stated under Sec. 66 (2) of the Indian 
Income-tax Act (XI of 1922) by the Commissioner of Income-tax, Madras for 
the opinion of the High Court. 


CASE. 

XT honour to refer the following case for the decision of the 

Hon ble the Judges of the High Court under section 66 (2) of the Indian 
Income-tax Act, XI of 1922. 

2. The petitioner — Rm. PI. S. Sivaswami Chettiar— a banker, who is a 
resident of Pudukotta State carries on business in British India, his principal 
place of business being Coimbatore within the jurisdiction of the Income-tax 
Officer, Coimbatore Circle. 

For the assessment of the year 1927-28 the Income-tax Officer. Coim- 
batore, sent him a not ice under section 22 (2) of the Income-tax Act requiring 

(1) 7 Tax Cas. 126. - 

• (1930’) 07 M,L. J. 861 ; A. I. R. (1930) Mnd. 127, 
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furnish a return of his income during the year ending the 31st March 
1927. A return signed by one “Rm. P. L. S. Tirupathi Mudaliar” showine a 
n^ income of Rs. 6,771-11-9 from business was filed before the Income-tax 
Officer, ho evidence accompanied the return to show that Tirupathi Mudaliar 
had authority to submit the return on the petitioner’s behalf. The Income-tax 
Officer accordingly returned the form to the petitioner directing him to resubmit 
it after affixing his signature to the verification in the return. The return was 
not re-submitted and the Income-tax Officer made the assessment under section 
23 (4) of the Income-tax Act on the ground that the petitioner had failed to 
make a return. About three weeks later the petitioner filed again the return 
signed by Tirupathi Mudaliar and at the same time applied to the Income-tax 
Officer under section 27 for a rtsopening of the assessment, but without success, 
lie then appealed to the Assistant Commissioner and contended that the return 
submitted by his representative was a legal and valid return. The Assistant 
Commissioner set aside the assessment and directed the Income-tax Officer to 
make a fresh assessment on the basis of the return made by the representative. 

4. On receipt of the Assistant Commissioner’s order the Income-tax 
Officer called on the petitioner under section 23 (2) of the Income-tax Act to 
adduce evidence in support of his return. One Rm. PI. S. Sitarama Ayyar 
(whom the petitioner acknowledged at a subsequent .enquiry as his authorized 
representative) applied for a week’s time as he had written to his principal in 
the Pudukkotta State for some of the accounts of the business which were then 
with him. This was granted. On the adjourned date one Rm. PI. S. Chocka- 
lingam Chettiar (whom also the petitioner acknowledged at the enquiry referred 
to above as his authorized representative) produced some of the accounts and 
nut in a “revised written statement” showing a net income of Rs. 25.272. The 
Income-tax Officer found that certain old accounts relating to one of the busi- 
nesses carried on by the petitioner, viz., the business at Sulur had not been pro- 
duced. He accordingly directed the representative to produce those accounts 
and adjourned the case to the 29th November, 1927. klr. Sitarama Ayyar 
referred to above appeared on that date with the ^old accounts' called for and 
submitted another “revised written statement” asking that a certain amount of 
loss said to have been incurred in the old accounts of the Rulur business shouH 
be deducted from the amount shown in the first “rertsed written statement” 
submitted by the other representative Choekalingam Chettiar. The Income-tax 
Officer examined the accounts and found that the old account disclosed a profit 
of Rs. 11,709. 

5. In the coxirsc of the further enquiries made by him the Income-tax 
Officer had reason to believe that the petitioner maintained a set of accounts in 
which a portion of the profits derived bv him was shown and the production of 
which he had been evading. He therefore i.ssncd to the petitioner a notice m 
form No. 86 fa combined notice under sections 22 (4) and 23 (2) of the 
Income-tax Act) directing him to appear before him and produce certain speci- 
fied accounts, viz., the accounts in which certain money-lending and 
aactions detailed bv the Income-tax Officer in the notice were recorded. .An 
attempt was made to serve this notice on the petitioner in person but a.s the peti- 
tioner could not be found the notice was affixed to the door of the business P^- 
mise.s. From bis previous experience of the petitioner’s attitude however t e 
TncoTn''-tax Officer was of opinion that it was desirable to effect a clearer r.^- 
vicc of the notice and he accordingly sent another notice in the same terms y 
registered post. This wan acknowledged hv Mr. Sitarama 
above. In response to this notice the petitioner appeared through his Va u 
but did not produce the particular accounts in which the transactions reierrc 

to by the Income-tax Officer were recorded. When questioned about them the 
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VaJril stated that he could not explain anything as Sitarama Ayyar, the peti- 
tioner’s agent, (the agent who had acknowledged the notice) was away. The 
Income-tax Officer did not believe the statement about the agent's absence. And 
in any case it was clear that the petitioner had failed to comply with the terms of • 
the notice issued to him under sections 23 (2) and 22 (4). The Income-tax 
Officer accordingly assessed him under section 23 (4). 


6. The petitioner applied to the Income-tax Officer under section 27 of 
the Income-tax Act to re-open the assessment and contended that he did not 
maintain any accounts recording the transactions referred to by the Income-tax 
Officer in his notice under section 22 (4), and that there was therefore no 
failure on his part to comply with the terms of that notice. The Income-tax 
Officer refused to believe in the petitioner’s statement and dismissed the appli- 
cation. A copy of his order is enclosed marked Exhibit A.* (Though it is not 
perhaps strictly relevant it may be mentioned here that the petitioner produced 
in the course of the assessment for the subsequent year, viz., the year 1928-29, 
the very accounts the existence of which he had denied in his application to 
the Income-tax Officer referred to abovt^). 


7. Against the order of the Income-tax Officer under section 27 ;hc 
petitioner appealed to the Assistant Commissioner but without success. A copy 
of the Assistant Commissioner’s order is filed marked Exhibit B*. 


1 • : petitioner now requires me to state a case and refer for the 

of the High Court the following questions: 

ri) Whether a combined notice under sections 23 (2) and 22 (4) is a 
valid notice, and whether on a non-compliance of the terms of such a notice 
an atse^ment under section 23 (4) could be justified? and 

hi. Whether in reject of an assessee who has submitted a return of 

aftJ, section 22 (2), a notice issued under section 22 (4) is valid so 

of theTerm^s rfth”? "“"-“"'P'iane ■ 


9. My opinion thereon is as follows 

Q^ustion (7) The petitioner’s argument is that the notice is ''nvalid 
bemuse it J^U^'d on him to appear before the Income-tax Officer on a certain fiat- 

23 toi ^ while a rt L under 

thL is nothing in'\“t* p^^CTeSg an l!i“ 

dorameuls ^ aoeounts or 


J:,£ S 

23 (2) ano 22 (4). I am of oninion'thlf tw sections 

andTet:,sT;“?d" t^tTn’ thT tme 


Not Printed* 
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““ opportunity of producing any further evidence upon which 
relies. I can see no objection at all to this procedure and I observe that in 
!)f*^tl,f^ cited to us from the Allahabad High Court decided on the 4th January 
of this year (Chandra Sen Jaim) a Division Bench of that Court was of the 
^me opinion.^ In my judgment there is no difficulty upon the answer to the 

fiist -luest'on . I would respectfuUy adopt this reasoning and answer the 

question propounded in the affirmative. 

Que^ion {IT). A similar question was answered in the affirmative in tli'' 

Chettiar vs. Comnvissioner of Income-tax, 
MadraH^), by a Full Bench of the Madras Hi)?h Court consisting of the Chief 
Justice, Mr. Justice Beasley and Mr. Justice Reilly. 

For the reasons contained in their Lordships’ judgment I would amswer 
tills question also in the ^affirmative. 


Aris/jnitMi'unii Aiyer and F. Rdjagopala Aiyer, for the Asse.*see. 
3f. I^aianjali Sastri, for the Crown. 


JUDGMENT 

KUMAR ASW AMT SASTRI, J. : — The points referred to us for decision 
are (1) whether a combined notice under sections 23 (2) and 22 (4) is a valid 
notice, and whether on a non-compliance of the terms of such a notice an 
assessment under section 23 (4) could be justified? and (2) whether in respect 
of an assess^e who has submitted a return of his income under section 22 (2), t 
notice issued under section 22 (4) is valid so as to justify an assessment under 
section 23 (4) in the event of non-compliance of the terms of the notice? 

As regards the first point we think it is covered by authority. That a 
combined notice may be sent has been held in Harmukhrai D'ulichand v. Corn- 
missianer of Income-tax, Ben^al{l), Chamdra Sen Javni v. Thjt Commissioner of 
Income-tax, U. P.{2), R. M. P. Chettyar firm, v. Commissioner of Inoome-tax, 
Burma{Z), Ram Kissendas Bagri v. The Comrrvissioner of Income-tax, Bem.gnl{^). 

The second question has, we think, been practically answered in 
Ramaswami Chettiar v. Commissioner of Income-tax, Madras (5). If a mmbi- 
ned notice can be issued, there is nothing to prevent the Income-tax Officer 
from sending a notice, as -he has done, in Form B, requiring the production cf 
accounts which he wants to be produced and are specified on the back of his 
notice and also requiring the person to appear personally. Now, in cases where 
a person appears but does not produce the accounts he is asked to produce, 
we think the penalty under section 23 (4) can be applied. It is not necessary 
that another notice should be sent under section 23 (2) because under section 
23 (4) any one of the defaults is sufficient to attract the provision that the 
Income-tax Officer can assess on the best of his information. The argument of 
Mr. Krishnaswami Ayyar, as we take it is, where a return has been submitted 
and even in cases where the Income-tax Officer acts under swtion 22 (4) and 
wants the production vQf accounts, he must still issue a notice under ^wtion 
23 (2) and act after issuing that notice. That io reading into section 23 (4) 
what is not there. An Income-tax Officer is not bound to make up his mind 
the moment he receives a return as to whether he accepts it or not: it is open 
to him before he deals with the question to cal l for the production of accounts 

CD 3 I. T. c. 198. 

cai 3 I. T. c. 17. 

(3) 8 I. T. C. 385. 

fO 2 I. T. C. .324. 

(6) 3 I. T. n. 290. 
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And, as the accounts have to be proved by somebody, to call the assessee to appear 
in person,. If the assessee appears in person but does not produce the accounts 
ther^ is no reason to say that the penalty under section 23 (4) is not attracted 
simply because anpther notice has not been sent under section 23 (2) asking him to 
attend office and produce or cause to be prodtre^any records which he may rely 
on in support of his return. This would presuppose that the Income-tax Officer 
must work his mind at once one way or the other and then act and that be 
cannot suspend judgment until he calls for the person assessed to substantiate 
Uis return, oi .calls for the accounts to substantiate his evidence. 

*1 ^ think both these questions have to be answered against the petitioner: 
that a combmed notice is valid and that an assessee can be assessed under section 

a; ^ non-comphance with the terms of the notice requiring 

the production of accounts which the officer in law is entitled to call upon him 
to produce. The petitioner will pay the costs of the reference, Rs 250 
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the profits of that business to the extent to which they were available (viz,, 
Rs. 2'jS) and the balance against the profits of their other businesses. The In- 
come-tax Officer allowed only the sum of Rs. 253 and disallowed the balance, 
liolding that as there were no profits and gains in tho motor business against 
which the balance of the depreciation could be allowed it should be added to 
the amount of the depreciation due for the following year under proviso (b) 
to section 10 (2) (vi). After disallowing other inadmissable expenses Ine 
income-tax Officer determined their total income at Rs. 97,822 and levied income- 
tax and super-tax on this basis. 


3. Against the disallowance of their claim on account of depreciation 
the firm appealed to the Assistant Commissioner but without success. A copy 
of the Assistant Commissioner’s order is appended as Exhibit A*. 

4. I’lie firm now require me to state a case and refer for the decision 
of the High Court the question of law arising in the case. I refer the following 
question: — “Whether where an assessee owns a number of businesses A, B, C 
and D and the profits and gains of business A are insufficient to cover the full 
dei>reciation admissible (under section 10 (2) (vi) of the Act) on the macliiuer:/ 
plant, etc., used for the purposes of that business, the excess depreciation can be 
set off against the profits and gains of other businesses B, C and DT" 

5. The firm’s contention in their written application to me for the re- 
ference was that the allowance of the claim for depreciation had the effect of re- 
ducing the profits and gains of the motor business to a loss of Rs. 10,289 and ihat 
tiicy shouuld have been permitted to set off this loss against their income from 
the other businesses that they carried on. During the argument of the case be- 
fore me however they adopted a different ground and claimed that the various 
activities of the firm constituted one business and that the depreciation due in 
respect of the motor service (which according to them was only one d<ipnrt- 
ineni of their business) should be set off against the profits and gains of all their 
activities put together. I accordingly sent back the case to the Income-tax 
Officer and directed him to examine the conditions and circumstances under 
which the firm’s affairs ai*e carried on and report on the question whether tlie 
various concerns of Suppan Chetty &- Co. aro departments of the business as 
contended by the firm or are distinct businesses. The following facts are reported 
by the Income-tax Officer: — 

"The assessees’ business activities cover the following branches: — • 
(1) Grocery and Rice, (2) Money Lending, (3) Soda Factory, (4) Rice 
Mill, (5) Foreign liquor shops and (6) Pankajam Motor Service. I first deal sdth 
the procedure followed by the assessees in regarding their business transactions 
from various concerns and then refer to the question of establishment, business 
premises, etc. The jtlace of business for items Nos. 1 to 5 is Bodinayakanur and 
tiiero are no branches in resi>ect of these business activities outside Bodinayaka- 
nur, barring two foreign liquor shops on the Travancore hills. (The income 
from thc.se shops is also incorporated in the head office accounts at Bodinayaka- 
nur }. As regards Motor service, there are 4 branch offices, viz., at Periyakulam, 
Kodaikanal Road, Kodaikanal Hills and Uthamapalayam, the head office being 
III Bodinayakanur, The daily business transactions relating to all sourcv*s arc 
passed through a parent daj book kept at Bodinayakanur, e.g., details of col- 
lections and exi)enditurc for every bus received dail}' from the various branch 
agents are posted in tho day-book then and therev as found in the remittance 


• Not Printed, 
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meiiiorandum sent by the branch agent (I deal in a separate ^ragrapii with 
tile conditions and circumstances under which the motor ser\dce is conducted), 
.'jiniilarly, all business transactions connected with grocery, rice, money lending, 
ai'L first passed through the parent daybook. From the daybook, postings arc 
made into different ledgers, e.g. items relating to grocery and rice, ajid liquor 
shops are posted into a ledger called tho “A^' ledger. Transactions connected 
wjiii the soda factory and rice mill are carried to the “E ledger. Transactioui 
rdaling to money lending are posted into the ‘'C ' ledger. A separate ledger 
caiJcd the ‘'M” ledger is maintained for noting collections and evcpenditure tor 
inoror service. The receipts and expenditure are picked out from the parent 
day-book and arc merely debited or credited as the case may be into the “M” 
ledger. This ledger is subsequent!}’’ journalised for convenience of posting 
into separate personal and impersonal accounts. 

Motor service. As mentioned above, there are four branches with head- 
quarters at Bodinayakanur. In these branches, no other business except that 
of motor business is being carried on. The employees in these branch offices 
attend to no work other than the motor business. The system followed in record- 
ing the transactions is as follows : From the various branches daily remittance 
luernoranda accompanying advices of collection iov each bus and the expendi- 
lure incurred on that date are received by the head office. These daily remii- 
tauees are passed through the parent daybook. In addition to 'the daily memo- 
randa of collections and expenditure, there is a monthly chittai prepared by ’ihe 
branch agents by the help of the duplicates which they keep with them and the 
daybook is verified at the end of the month, with the help of this chittai. No other 
accounts except these duplicates of the daily remittance and expenditure 
memoranda are maintained at the branch offices. I have already stated that 
from the parent day book, the receipts and collections are picked out and 
entered in the M ’ ledger. These receipts and collections are subsequently 
journalised, according to the nature of the transactions and postings effected in 
tilt various personal and impersonal accounts. Considering the question from 

the view point of accounts, it cannot be said that separate and distinct accounts 
are being maintained for separate businesses. 


Salary to estmMvien^t, etc. . . The “ A ■ ’ ledger which is the most important 

hr®n«mr«^ m which ali final adjustments and rosults are incorporated contains 
the names of the employees who attend to the actual maintenanra of accounts 
and supervision of the business as a whole, e.g., tho name of Mr. Chammana 
Ayyar a has VeiAateswara Ayyar, the Head Clerk, who supervises the busT^a 
as a whole* is to be found m this ledger. The ledeer foHn fnr tiio eoUm* 
contains debits and credits in respect of four The 

mpeet of the« persons agpgate to about Ks. 460. ' The salary^^ite '^paid to 
f “‘"i is fo be found in Ihr'-E ® 

.vieMiXr I? tT 

rsixs ss:," 

and drivers, repairs, oil and uclro/ business. Advances to fitters 
employees and expenditure connoted \wth thf mnt “l\owaucoe paa^ to 
uayakaimr, are all found in this ledl* So - h Bodi- 
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which is the book of original entry. The Head Clerk also supervisee the general 
working of the service 

Pre»iw€i\ — No separate business premises are maintained for separate 
businesses. Barring the four branch offices for the motor service ^nz at 
Periyakulam, Kodaikanal Road, Kodaikanal Hills and Uthamapalayam, there 
is only one office at Bodinayakanur where all businesses are carried on. ' 

The motor seiwice is being conducted from the year 1914 onwards. The 
workshop was at first situated at Kodaikanal Road for some years. The assessees 
tell me that a journal and a ledger relating to the transactions of the motor 
service were being maintained at those places, till the date on which the work- 
shop was transferred from Kodaikanal Road to Bodinayakanur. Even at that 
time, the assessees tell me, the receipts and ooUeetions were being passed through 
the day-book at Bodinayakanur just as it is now being done”. 

7. The firm’s case is that the various activities in which it is engaged 
constitute one business. These activities have been treated by the Income-tas 
authorities below as distinct businesses and the question to be decided is whether 
the facts set out above justify that conclusion. This question is one of fact. 
Air. Justice Rowlatt in the case of Scales v. George Thompson & Co., £»t<i.(l), 
in discussing the question whether the businesses carried on by a Company 
are to be regarded as distinct businesses or one business has remarked that the 
real question for decision in such cases is whether there is any 
inter-connection, any inter-lacing, any inter-dependence, any unity at 
aU embracing the businesses in question and that if there is none 
they are distinct businesses. Looked at from this stand-point it seems 
to be that in the present case the various businesses carried on 
by the firm have no kind of connection. The firm could discontinue any one of 
Us activities without detriment to the rest. There is no unity embracing all 
these activities except the fact that they are the actirities of a single firm. It 
would be difficult to imagine a case in which it could be said with greater 
certainty that one person was carrying on several businesses. I therefore find 
as a fact that the business known as the Pankajam Motor service is one of 
several distinct and separate businesses carried on by the petitioner firm. 

8. Aly opinion on the question of law set out in paragraph 6 above is 
as follows: Section 10 of the Indian Income-tax Act, XT of 22 enacts that “tax 
shall be payable by an assessoe under the head “business” in r^peot of the 
profits and gains of any business carried on by him”, and under sub-section (2) 
to that section ^*such profits and gains shall be computed after TTiftlg ifig the 
allowances” provided therein. One of such allowances is in respect of insurance 
against risk of damage or destruction of buildings, machinery, plant, etc., used 
for the purposes of the business— Section 10 (2) (iv). “The business” referred 
to means “any particular business of which the profits and gains are being com^ 
puted”. Lower down comes another allowance, viz., “in respect of deprecia- 
tion of such buildings, machinery, plant or furniture being the property of the 
lessee.” Section 10 (2) (vi) and proviso (b) to that clause enacts ihAt 
“where full effect cannot be given to any such allowance in any year owing to 
their being no profits or gains chargeable for that year or owing to the profits 
or gains chargeable being less than the allowance, the allowance or part of 
the allowance to which effect has not been given as the case may be, shall be 

added to the amount of the allowance for the following year ” '‘Such 

buildings, machinery, etc.” in the above clause clearly means “buildings, machi- 


(1) 13 Tax Cas. 88 at p. 68. 
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neiy, ete., used for the purposes of the particular business of which the profits 
and gains are being computed; and “no profits and gains” in the proviso simi- 
larly means “no profits or gains of the particular business of which the finan- 
cial results are being computed.” 

Reading these various provisions it seems to me that tax is payable in 
respect of the profits or gains of each separate busing and that under sub- 
clause 2 of that section such profits and gains, i.e., the profits and gains of 
each separate business, have to be computed separately. In computing the 
profits of each business the allowance for depreciation provided for by section 
10 (2) (vi) should be allowed to the extent to which there are profits available 

in that business and the balance should be carried forward to the next year 

Proviso (b) to section 10 (2) (vi). As the motor business carried on by the 
firm, which I have found to be a distinct business, made only a profit of Ito. 253 
the firm was entitled under proviso (b) to section 10 (2) (vi) to carry forward 
to the next year the depreciation claimed by them in respect of that business 
in exccK of this profit ; but they are not entitled to have the excess set off against 
the prtmts of their other businesses. The special provision in the Act to the 
epct that such excess depreciation should be carried forward to the next year 

^ the . principle of 
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mhius balance or loss on the business is shown. Then, if he has more than one 
business, or even more than one head of income as described in section 6, he is 
entitled under section 24 to set off the loss in the business against any profits 
or gains received under another head. In other words, if the charge is any 
one of those named in section 10 other than depreciation, the question which 
the Commissioner refers to us must, upon the plain terms of the Act, be 
answered in the affirmative. 

It is said however that allowance for depreciation stands upon a diffe- 
rent footing from the other allowances, and, as an indication of this, our 
attention is directed to proviso (b) under clause (vi) of section 
10 (2). It lays down that “'Where fuU effect cannot be given to any guch 
allowance in any year owing to there being no profits or gains chargeable for 
that year, or owing to the profits or gains chargeable being less than the 
allowance, the allowance or part of the allowance to which effect has not been 
given, as the case may be, shall be added to the amount of the allowance for 
depreciation for the following year and deemed to be part of that allowance, 
or if there is no such allowance for that year, be deemed to be the allowance 
for that year, and so on for succeeding-yearsr-^-^ — Takmg-the words “Profits 
or gains chargeable for that year’' to refer only to the profits or gains of the 
business in which the depreciation occurs, it is contended that this proviso 
allows only one way of treating the charge; that so much of it as cannot be neu- 
tralised by profits must not figure as an actual loss, but must be carried forward 
into the next year’s account. B\it neither from the language used, nor from 
any general considerations arising from the nature of the charge are we satis- 
fied that this construction is correct. But for the proviso, depreciation stands 
upon the same footing, and should, so far as any intention to the contrary 
appears, be dealt with in the same way, as the other charges enumerated in the 
section; and it is a well-known principle of construction (see West Derby Vnion 
y. Metropolitan Life Asmranc^ Society{l), that a proviso should not by mere 
implication withdraw any part of what the main provision has given. *We do 
not think therefore that upon the terms of the section an assessee is precluded 
from adding the whole charge for depreciation to his other business charges, 
oven though the result is to show a loss, and then claiming under section 24 
to set off the loss a<>ainst profit from other sources. Nor have we been Rho>vn 
that there is anything in the nature of this allowance for depreciation to render 
such a course inadmissible. 

The learned advocate for the Crown argues that it is not a business 
..ptpense or loss, but rather a sum set apart to make good a loss of capital. There 
is an observation in In re. The Spanish Prospecting Co., Ltd.{2) that deprecia- 
tion is a business loss. That however was not an income-tax case, and no doubt 
there may bo a business loss of capital as well as of profits. We do not propose 
to pursue this line of inquiry further, as we have heard nothing in any sense 
conclusive upon that point. But it may be observed that a close analogy exi.sts 
between money spent upon repairs to buildings, machinery, etc., and money 
set apart in respect of depreciation of such things, and that so far as wc can 
discover there is no reason to treat differently the allowances in respect of these 
two classes of e.xpenditure. 

We have dealt with the question on the footing that the words “business” 
and “any business” occurring in section 10 (1) relate only to the business 
in which the depreciation occurred — in this case the motor service. If howevf r 

CD flS97) A. c. «47. 

f2) (1911) 1 Ch. 92. 
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we construe “any business” as meaning all the businesses put together, which 
was the construction put upon it in Commissioner of Income-tax, Madrus v. 
M. Ar. Ar. Arunachalam Chettiar{l), then in proviso (b) “profits or gains” 
will mean the aggregate profits or gains of all the businesses together, and we 
need look no further for an answer to the question proposed to us. This con- 
struction has been adopted in a case recently decided by the Lahore High Court 
in Karam Ildki Muhammad v. Commissioner of Income-tax, Ilellw(2), where 
the same question arose in a slightly more extreme form and was decided in 
the same manner. 

Our answer to the question referred to us is in the affirmative. The res- 
pondent will receive the costs of this application, Vakil’s fee Rs. 250. Deposit 

to be returned. 0. P. 16 is not pressed and is dismissed with costs. Vakil ’.‘i 
fee Rfl. 100. 


(S38) IN THE HIGH COURT OP JUDICATURE AT ^LADRAS. 
Before Justice Sir Kurmraswami Sastri, Kt., Mr. Justice Curgenven and 

Mr. Justice Pahenham Walsh. 

(23rd October, 1929). 


S. M. Perianna Pillai 

u. 

The Commissioner of Income-tax, Madras 
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and 22 (4) of the Act calling upon him to produce on the 4th October 1928 
certain accounts and the e\ndence that he had in support of his return On th^ 
3rd October 1928, the petitioner sent the followin/tel^ram to th^neom^^^^^ 

w^S’ ’ ThTiZTZ f ■ adjournment two 

weeks . The Income-tax Officer granted time tiU the 12th October, 1928 and 

adjournment by ordinary post to the usual addr^s of 
the petitioner. The petitioner did not appear on the 12th October and the 

mentTnIer So" ^^4^ 

3. The petitioner thereupon submitted a petition to the Income-tax 
Officer under section 27 of the Act stating that he left his village on the 3rd 
October ^vlth all the members of his family and returned only on the 16th 
October, and that on opening the outer door of his house he found inside the 
^use the postcard communicating to him the grant of time till the 12th October. 
He therefore claimed that he had been prevented by sufficient cause from com- 
plying with the terms of the postcard and asked for the cancellation of the assess- 
ment. In the course of the enquiry which the Income-tax Officer made on this 
petition It was admitted tEat the petitioner had not left his address at the office 
or made any arrangements to acquaint himself with what orders might have been 
passed on his request-. The postcard sent by the Income-tax Officer was sent 
to the petitioner’s usual address and it admittedly reached him at that address. 
The Income-tax Officer considered that as the petitioner had taken no steps to 
inform himself of the orders that might have been passed on his request for an 
adjournment and had placed himself out of communication by his own default 
he could not claim to have been prevented by sufficient cause from complying 
on the date to which the enquiry had been adjourned with the notice served on 
him under sections 23 ( 2 ) and (22) 4. He accordingly declined to re-open the 
assessment. A copy of his order is appended marked Exhibit A.® 


4. The petitioner appealed to the Assistant Commissioner against this 
decision but wthout success. A copy of the Assistant Commissioner’s order is 
appended marked Exhibit B.* 

5. The petitioner has now asked me to refer to the High Court under 
section 66 (2) the question of law as to whether the assessment made by the 
Income-tax Officer is illegal and void. The petitioner points out that the default 
on account of which assessment had been made under section 23 (4) was the 
failure to appear and produce accounts on the adjourned date, viz., the 12th 
October, 1928. His arguments are (1) that the postcard communicating the 
grant of this adjournment should itself be tajeen to be the notice under section 
23 (2) (the fact that the original notice was under section 22 (4) as well as 
under section 23 (2) may for the moment be ignored as default in compliance 
with notice under either entails assessment under section 23 (4), (2) that it 
should therefore have been served on the petitioner by registered post and (3) 
that as the postcard was not sent by registered post there was no valid service of 
the notice to justify an assessment under section 23 (4). I accordingly ‘refer 
the following question for the decision of their Lordships: — ''Where an asse^e 
applies for adjumment by post or by telegram of an enquiry in respect of which 
he has been required by a notice under section 23 (2) to produce evidence and 
the Income-tax Officer grants an adjournment, is the letter (or the telegram 
where it is a telegram) intimating the fact of the adjournment to the assessee 
either a notice under section 23 (2), or a requisition within the meaning of 
section 63 of the Act”. 
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6. Section 63 of the Act says that a notice or requisition under this Act 
may be served on the person therein-named either by post or, as if it were a 
summons issued by a Court, under the Code of Civil Procedure, 1908. Assessees 
usually apply for adjournment either in person or by representative or by 
written communications (including telegrams). In the first two classes of cases 
when the Income-tax Officer grants an adjournment he merely .informs the 
party of the fact. He serves no fresh’notice under section 23 (2) and the notice 
continues in operation. Where the application is from an assessee who is not 
present in person or by representative and made by letter or telegram the 
Income-tax Officer is not, strictly speaking, bound to take any notice of it. The 
application being no compliance with the notice under section 23 (2) the party 
must be held to have committed default ; and, in fact, in cases where the Income- 
tax Officer decides not to grant any adjournment the assessment is sometimes 
made at once under section 23 (4). But in order to minimise inconvenience the 
custom has grown up, unlike in Civil Courts, of taking such requests from 
absentees into consideration and, where an adjournment is granted, of replying 
to the assessees to that effect. The reply is treated just like ordinary corres- 
pondence and is not sent by re^stered post. Such a letter is, in my opinion, 
in no sense a notice or a requisition such as is required under section 63 to be 
served on the party by registered post, or as if it were a summons issued under 
the Code of Civil Procedure, 1908. I consider that in these cases the duty 
rests on the assessee of taking steps to inform himself of the result of his 
application. The mere despatch of an application for time does not amount to 
a compliance with the notice under section 23 (2) and cannot throw upon the 
officer the duty of serving a fresh notice on the assessee. That this is so is 
cl^r from the fact that when the adjournment is not granted the Income-tax 
Officer can proceed (as he sometimes does) to make an assessment straight away 
under section 23 (4) ; and that when an application is made in person and orders 
are pas^d orally, the oral order does not obviously amount to a fresh notice 
or requisition capable of being served as prescribed in section 63. 

My opinion therefore is that the question should be answered in the 
negative. 

T. R. VenkataraiTUL Roitri, U. Suhharaya Aiyer and M, S. Vaidymathu 

Aiyer, for the Assesseet 

U. Patmiali Sastri, for the Crown. 
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11 this had Deen gi-aiited in full it would have entailed a postponement of the hear- 
ing until Ibtn October. Tiie Income-tax Ofticr did not grant it in fuU but he did 
adjourn the case until the 12th. This he intimated to the assesse© by means of a 
postcard despaichcd on the 4tii. The assessee did not appear or cause the nro- 
duction oi his accounts on the i2th, and since he had thereby failed to comDly 
with the terms oi the notice the Income-tax Officer under section 23 (4) made 
the assessment to the best of his judgment. 


Tile argument addressed to us upon these facts by Mr. T. R. Venkatarama 

Sastri may be set forth as it stands in the Commissioner's letter of reference: 

U) that the postcard communicating the grant of the adjournment should itself 
be taken to be the notice under section 23 (2), (the fact that the original notice 
was under section 22 (4; as well as under section 23 (2) may for the moment be 
Ignored as default in compliance with notice under either entails assessment 
under section 23 (4 ) ), { 2 ) that it should therefore have been served on the peti- 
tioner by registered post, and (3j that as the postcard was not sent by registered 
post there was no valid service of notice to justify* an assessment under section 
(4). 


It migiii reasonably iiave been inferred, from the language of the ques- 
tion, that the power of the Income-tax Officer to grant an adjournment was 
to be presumed ; but in fact this line of reasoning is founded upon a denial that 
he Jias, at ieast in circumstances such as the present, any sujch power. Not 
having it, it is said that his only course, when he desires to intimate to an 
assessec a change of date of hearing, is to issue a second notice in terms of the 
first tsave as regards date) in accordance with the tlTeory that the first notice 
becomes null and. void so soon as the original date of hearing is past. Accord- 
ingly unless tile postcard in the present case can be regarded as a notice under 
section 23 (2) — which it clearly is not — the assessee received no such notice as 
he was obliged to comply with. It is sought to qualify the rigidity of this 
doctrine by the application of the theory of waiver. If the assessee allows his 
case to be adjourned to an agreed date, he cannot aftenvards be heard to con- 
tend that he received no valid notice for that date. 

I can discover no sufficient ground for denying to an Income-tax Officer 
the power of adjournment, indeijendcntly of the doctrine of waiver. Section 
23 (3) appears to contemplate it when it says “On the day specified in the 
notice issued under sub-section (2), or as soon afterw'ards as may be” and I can 
find no justification for restricting the latter words to any particular stage of 
the inquiry. It may be that the mode of expression used in section 23 (3) is 
not so fully proof against criticism as the language, for instance, of section 
31 (1) relating to appeals, where it is said that the Assistant Commissioner 
“may from time to time adjourn the hearing”. But if the Income-tax Officer, 
as is suggested, has no option but to hear the case “on the day specified in the 
notice”, failure to do so rendering the notice inoperative, the words **as soon 
after as may be” arc irreeoncileable with the intention of the Act. 

Apart f' om the presence of these words, I think that the power^ of an 
Officer entriis.ed with an inquiiy to adjourn his proceedings, as occasion 
requires, is so necessary, convenient and universally conceded that unless it is 
expressly withheld by statute or rule having the force of law it must be taken 
to vest in him. It is not possible to regard a question of this kind apart 
considerations of practical expediency in its relation to the tran^ction of public 
business; and it seems scarcely credible that the legislature which ^p- 

j)osed to have kept such considcratiors in view, would have intended to place 
this constraint upon an executive officer in the disposal of his work. 
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Accepting then tliat a hearing under section 23 (3) may bo adjourned, 
it follows that no second notice under section 23 (2) for the adjourned date 
was required by law; and this in effect answers the first part of the question. 
Mr. Venkatarama Sastri based his ease entirely upon this position, but the 
question put to us also enquires whether the letter or telegram replying to the 
application for adjournment is a requisition within the meaning of section 63 of 
the Act. Under section 63 tlj '“A notice or requisition under this Act may be 
served on the person therein-named eitlier by post or, as if it were a summons 
issued by a Court, under the Code of Civil Fro ted are, 1908 Under section 27 
of the (icuerai Clauses Act, if such document is sent by post, it must be regis- 
tered. The question is whether, in the circumstances stated, an unregistered 
communication will suffice. 


So far as the express terms of tlie income-tax Act go, there is no provi- 
sion cither for the manner in which an application for an adjournment should 
be made or for the manner in which it should be replied to. It cannot therefore 
be said that any reply sent is a "notice or requisition under the Act” in the 
sense that the notice prescribed by section 23 (2; is “a notice under the Act”, 
i.e., such as the Act requires to be served upon an assessec. Accordingly, no 
statutory obligation lay upon the Income-tax Officer to issue any reply. He 
could have proceeded — it is not denied — to dispose of the case on the 4th October 
under section 23 (4). If he decided to put off disposing of it until the 12th 
It was open to him to do so. But, even so, I cannot discover that the assessee 
had any legal i igjit to a communication appraising him of the fact. It is not the 
piactice, much less a rule of procedure, eveu in a court of justice that an adjourn- 
ment date IS so intimated to an absent party. No doubt if a party chooses to 
apply, in person or by representative, at the court or office he can learn what 
orders ha\e been passed. But he cannot insist upon a telegram or a'letter by 

xhigly TfhiTtha^The^^ f messenger. Accord- 

Iw fL\ ^ sent to the assessee in this case was not dictated 

PAtinn nierely an act of consideration and superero- 

gation the omission of which would have entailed no legal consequences ^Unon 

th.s V..W .t cannot be held that it amounted to a ' • requfakion uX t^ Ac^ ' 

I leach tins conclusion with the less hesitation because I cannot avoid 

‘‘“Id Hiat the reply to a postal 
application for an adjournment must be by registered post a quite natural conse- 

S'ar a rcfiual on the part of Income-tax Officers to entertain ciiy 

Zm, thin^TJT f dotriment rather of the assessee than of the officer 

loisiifs prZXXs'Xch ri 

h“ So;: ztXestXi'XiS 

and methods of judicial procedure X very lil-elt'’hc^^ I T® '^5’® 

methods may find especial favour Cm laX ;'dl.“«d>'vyer.liko 

presume to impose its own methods on administraX'ind should 

a usurpation. And the assumption that the oxicuttve officers is 

ticcessifiifc those of Courts of Justice is whoUy uiioXd"® ' 
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th. ah executive officer, or a department of Government supplement.. 

Afford a T'" Statute, the principles formulated in this^otation 

branches of the question put to us in the neeative 
he petitioner will pay the Commissioners costs. Advocate’s fee Rs. IsO. 

, P PAKEXHAJI AiSH, J, This is a question referred by the Income 
19 following circumstances: The assessee submitted on 

“'f 22 (4) of the Act calling upon him 
to produce on 4th October, 1928, certain accounts and the evidence he wished to 

rely on in support of his return. On 8-10-1928 the assessersenrthT&Uow 

ing telegram to the Income-tax Officer. “Tomorrow my family Puia at Palni 

meS' tm ‘"r ’• Officer ^ave 'al “nl 

aia not appear on 12—10—1928, and the Income-tax Officer made the assess 
ment to the best of his judgment under section 23 (4). The assessee then 
moved the Income-tax Officer under section 27 of the Act to aancel ^ assess- 

to^^rO-^1928 Tn f h r “timating the adjournment 

1 ^ course of the enquu-y it was admitted that the assessee 

himsrtf wifh address at the office, nor made any arrangements to acquaint 
himself w ith any orders that the Income-tax Officer might pass on his telwam 

for adjournment. The postcard had been admittedly delivered at the ass^ ’a 
usual addrea and in good time to acquaint him with the adjournment The 
Income-tax Officer held that the assessee had placed himself out of communi- 
cation by his oira default and declined to reopen the assessment. An appeal 
against this decision to the Assistant Commissioner prov«i unsueeessful The 

fntThT the postcard communicat- 

i therefore be sen-ed on the assessee by registered post, 

iem Jp of ta postcard was not sent by registered post there was no valid 
serMce of the notice to justify an assessment under section 23 (4) The Com- 
missioner has accordingly referred the foUowing question to the High 
Court: Where an asse^ee applies for adjournment by post or by telegram of 
9 ? m respect of which he has been required by a notice under section 

23 (2) to produce evidence, and the Income-tax Officer grants an adjournment, 

IS the letter (or the telegram where it is a telegram) intimating the fact of the 
adjournment to the assessee either a notice under section 23 (2) or a requisition 
within the meaning of the Act?” 


Section 63 (1) reads ‘*A notice or requisition under the Act may be 
sei*^ed on the pei*son therein named either by post or as if-it'were a suinmons 
issued by a Court under the Code of the Civil Procedure 1908”. It is not denied 
that if this was a notice or a requisition under the Act it must be sent by 
registered post and if it were at the same time a- notice under section 23 (2) and 
not so sent the Income-tax Officer. could not in default of the assessee 's appear- 
ance proceed to make an assessment to the best of his judgment under section 
23 (4). The second question as propounded becomes xmnecessary if the first 
is answered in the negative. It is clear that a notice under section 23 (2) 
is necessarily also a requisition since the party is either required to attend in 
person or to produce his books or, as the notice form shows, to do both. 

(IJ (1916; A. C.SIO. ' 
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If a notice or requisition is issued under any other section, then though 
it may be necessary under the terms of section 63 to send it by registered post, 
the failure to do so would not affect the power of the Income-tax Officer to 
act under -section 23 (4). I take it therefore, specially reading it with the argu- 
ments of the assessee set out by the Commissioner as the basis of his question, 
that the question before us really is this : Where an assessee applies for adjourn- 
ment by post or by telegram of an enquiry in respect of which he has been 
required by a notice under section 23 (2) to produce evidence and the Income- 
tax Officer grants an adjournment, is the letter (or the telegram where it is a 
telegram) intimating the fact of the adjournment to the assessee either a notice 
or a requisition under 23 (2) If it is held to be so, it will of course attract 
the terms of section 63 (1) and if it is not so, while it might still. attract the 
terms of section 63 (1), it would be no ground for objecting to an assessment 
under section 23 (4) in default of the assessee’s appearance on the adjourned 
date, that the terms of section 63 had not been complied with. 

The argjiment of the learned pleader is briefly this: If on the day 
appointed for the enquiry the assessee is absent or fails to comply with ell the 
terms of the notice issued under section 23 (2) the Income-tax Officer must at 
once proceed to assess him under section 23 (4) or if he does not do so, but 
intimates to him a fresh date of hearing, he must issue to him a fresh notice under 
secHon 23 (2). In fact he would go so far as to deny the Income-tax Officer 
any inherent power of adjournment in cases where the assessee fails to appear 
oven tliough the assessee should have asked for such adjournment himself (unless 
he complies with the date asked for by the assessee) and would read that part of 
^ction 23 which runs *‘On the day specified in the notice issued under sub- 
notion 2 or as soon afterwards as may he, the Income-tax Officer, after hearing 

such evidence as such person may produce shall bv an order in writing 

assess the total income of the assessee”, as if the words ran ‘^On the day speci- 

issued under sub-section (2) or, provided tJvdi ya^&sse^ has 
tn complumce with the terms of the notice as soon afterwards as may 


iiL-« require very strong reasons to read into a section words 

ke these which are not there and which deny to the Income-tax Officer a very 

necessary power of granting adjournment even though the assessee 
may not have appeared or complied with the notice issued under section 22 Tn 
support this contention he argues that in section 23 (4) t“s no XsLTo 

^ ground to reSo 

k which not there, it has been pointed out for the Crown 
mat section 23 (4) read with section 23 (2) shows clearlv that £ 

in his return furnishes a return or a reused rX™ omission or error 

Ume lefore the assessment is made, any retimn so made ’’i f r 

return made in dne time under this section 1 deemed to he a 

not mention any adjourned date seeto 22 

penitenMae right up to the time when the actual nwa ^ a locus 

jnent therefore can be drawn from tTe word W of 

^ptroduction of such words under section 23 nf ac ^ support the 

Officer of the power of grantingin adiouillntT^ Income-tax 

complied with the terms of the order under Sn 2? 
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The argument in the circumstances of the present case implies a further 
fallacy. The Income-tax Officer having granted an adjournment there was no 
default by the assessee on 4 — 10 — 1928 wlien he did not appear. The Income- 
tax Officer could not therefore on any fair or judicial principles ,>f procedure 
have visited him with the penalty of an assessment under section 23 (4) for 
his non-appearance on that date. If that is so, where was the point at which the 
Income-tax Officer had to start proceedings all over again under section 23 (2) ? 
Obviously this occasion could not. on the argument, have arisen till the assessee 
absented himself on 12 — 10 — 1928 but the basis of the learned Advocate’s argu- 
ment is that the notice intimating the adjournment to the 18th October, was 
the fresh notice under section 23 (2) which required registration. It may be 
thought that to deny the Income-tax Officer a power of adjournment in cases 
where the assessee is absent, and even though the latter asks for it, is going 
further than is necessary to prove the assessee ’s contention in this reference, but 
I think the learned Advocate is quite correct in arguing for this extreme posi- 
tion and that it is really essential to his plea; for, otherwise, the obvious answer 
that there is no necessity at all for the Income-tax Officer to send any reply to 
a letter or telegram asking for adjournment is almost fatal to his case. It has 
not, and cannot be, contended that any such duty of reply is cast on the Income- 
tax Officer, nor can it be denied that if he has a power of adjournment he may 
whether, to suit his own convenience or that of the assessee, simply Wite on 
the file ‘adjourned to such and such a date’, or post it on the board (if such 
a board is kept). Such an endorsement on the file or notice on the board he Is 
not bound to communicate to the assessee if the latter is absent. It is for the 
assessee to bestir himself and make enquiries, or to look on the notice board or 
elsewhere. If this is so — and it cannot, I consider, be controverted — then the 
Income-tax Officer is neither boiuid to proceed under section 23 (4) on the 
original date of hearing, nor to begin matters all over again by fresh notice 
under section 23 T2) so that really the two arguments that he has no power of 
adjournment if the assessee does not appear and the corollary that he must either 
act at once under section 23 (4) or begin with a fresh notice under section 23 (2) 
are absolutely e.ssential to establish the contention that a notice of adjournment 
is a notice under section 23 (2). I consider that the assessee has failed to make 
out either of these preliminary^ contentions. 


In my view and for the determination of the case it is not material to 
decide whether a notice or a requisition, if it is not one under section 23 (2), 
has to be registered. By the terms of section 63 if the notice is one under the 
Act it clearly must be registered, but if it is not a notice under section 23 (2) 
the failure to do so will not make an assessment under section 23 (4) 
invalid. That is why that part of the reference question which asks whether 
the letter in this case is a requisition under section 63 has no. bearing on the 
matter before us if the answer to the first question be in the negative. It raises 
a question with v.hicH we are not concerned. H I had to decide it I should say 
that it is not a notice under the Act at all. Again on the absTract and academic 
question whether a notice of adjournment made on the request of the asses^e is 
a mere notice or is also a requisition (which question really does not arise in 
this case) I do not feel bound to give an answer, once it is found that it is not 
a notice or requisition under section 23 (2). If I had to expre^ an opinion I 
should say that it must necessarily be a notice (by which, I take it, is meant an 
intimation which brings something to somebody’s notice). I doubt that it is a 
requisition because a party is supposed by the original summons or notice to go 
on appearing till his case is finished, whether this is explicitly so stated in Ihe 
original summons or not. Any other construction would mean that the assessee 
would have complied with the original summons in this case if be had merely 
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gone t6 the office on the day in question, flung his books down betfote the 
Income-tax Officer and walked off. The words “attend at my off ice ’’.must 
surely mean more than this and must mean “attend for as long as I shall require 
you on that day and also attend in the same way on subsequent dates to which 
the case may be adjourned.” But in fact nothing turns here on whether the, 
post card was a notice or a requisition or a notice plw a requisition. If it was 
any of the^ things and was issued under section 23 (2), then the assessee.’g 
contention is correct. If it was not issued under section 23 (2), it does not 

affect the question of the right of the Officer in case of default to proceed under 
section 23 (4). 

Again I do not feel myself bound to deal with a case where an assesses 
attends on the due date and flnds that the Incomei-tax Officer is not sitting, and 
has fixed no date of adjournment. Such conduct by the Income-tax Officer 
would, unless unavoidable, be a clear dereliction of his duties. I am rather 
inclined to think that if there were such a dereliction, or if by force majeurCf 
say a sudden accident to the Income-tax Officer which incapacitated him from 
giving directions, or his sudden death, the enquiry were left in the air on the 
day fixed for it, it might very well be that proceedings would have to begin all 
over again. The Act does not expressly provide for any such break in the 

enquiry. A question of this sort may be decided when and if it arises It is 
not before us to decide. 


Although the contention in the present case is purely one of law, it is 
qmte clear that if the assessee’s argument is accepted that every notice of an 
adjourned date even if made at the petitioner’s request (if it is not the date 
u petitioner) necessitates a fresh registered notice under section 
(2), the result will simply be in practice that all such adjournments will be 
refused and the assessment will be decided under section 23 (4) forthwith, 
lhat will work as a great hardship to assessees. The grant of an adjournment 
IS a concession. It was argued that it is no concession if the date asked for by 
the assessee is not panted. I dissent entirely from this view. The reque^ 
for an adjournment in these cases implies prima facie a request that the right to 
make an asse^ent under section 23 (4) .shall not be exercised. The mere 
panting of tbs is a great concession. Then the petitioner’s wishes as regards 
the adjouraed date are met partly though not in full. Let us Suppose a tele- 
^am or letter for adjournment received as in this case either on the day before 

hearing. The Income-tax Officer is not able to 
adjourn the enquiry fp as long as the assessee wishes. He can grant an ad. 

flt day after, but a registered letter, even if posted 

reach the assessee in time. In such eases on the contention raised 

Pit the shorter adjournment which he was prepared to grant or 

else start proceedings all over again. ^ ^ 

It is also quite clear if the petitioner’s contention is correct, the registered 

f the adjourned date but an LS 

fresh list of the other documents or evidence required (admittedly ioint nntippo 

mder sections 22 (4) and 23 (2) are legal and the notice in tlds cL is su^f 
If the Income-tax Officer does not go to all this trouble it will «Af k ^ ® 
notice. The facts in the present cafe make tht cC The 

does contend that even if he had got and read the post card in time to attend ISa 
hearing on the 12(h, he would not have been bound to attend it as the nIfU? 
not registered. So that even knowledge gained from a notice +n 
Court Itself would not make the notice a valid one It follows 
mere reference in a fresh registered notice to 

— 4"»lS 
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equally impugned as not constituting a valid notice of 
freS assessee IS required to produce. Ex-hypothesi an entirely 

2^ under section 23 (2) has been started and the terms of Sn 

?nd„ complied with fully and literally. This will certainly not be an 

^ to the Income-tax Officers to spend trouble, time and money 

adjournments which they are admittedly 
not bound to notica or answer at all ^ aic uuiuiueaiy 


y. ^ 'a matter of Lachhman Das Bahv. Bam{l) , has been 

fV a^essee. I do not think it has any 

bearing on this ease. It was held there that if the Income-tax Officer during 

an enquiry under ^ction 23 (3) required more evidence he can call for it, and 
It might ^ advisable to do so by a fresh notice under section 23 (2). Now it 
IS clear that such notice would be only one supplementary to the one alreadv 
^nt and It need not contain the particulars already given in the previous notice. 
10 now that a supplementary notice can be sent under section 23 (2) when the 
Income-tax Officer requires fresh evidence is a very different proposition from 
holding that a notice, which the Income-tax Officer need not send at all, inti- 
mating an adjournment made on a letter or telegram by the assessee asking for 
ft, IS a fresh notice or even a supplementary notice under section 23 (2). 


I would answer the question (in the form in which I understand it is 
really intended to be put) thus : That where an assessee applies for adjournment 
by post or by telegram of an enquiry in respect of which he has been required 
by a notice under section 23 (2) to produce evidence and the Income-tax Officer 
grants an adjournment, the letter (or the telegram where it is a telegram) inti- 
mating the fact of the adjournment to the assessee is neither a notice nor a 
requisition under section 23 (2) and does not affect the power of the Income-tax 
Officer to assess under section 23 (4) if the assessee fails to appear on the date 
of adjournment or commits any of the other defaults rendering him liable to be 
assessed under that section. 


If an answer has to be given to the second part of the question referred 
to us I would answer it also in the negative. 


KUMARASWAMI SASTRI, J. : — I have had the advantage of read- 
ing the judgments of my learned brothers. I agree with them that the answer 
should be in the negative and have nothing useful to add. The petitioner will 
pay Rs, 250, Vakil’s fee to Commissioner. 


(339) IN THE HIGH COURT OP JUDICATURE AT MADRAS. 

Before Justice Sir K'amaraswami Sastri, Kt, Mr. Jusince C'urgenven and 

Mr. Justice Pdkenham Walsh. 

(23rd October, 1929). 

T, M. M. Sankaralinga Nadar and Brothers ...1 

T. M. P. Sankaralinga Nadar and Brothers • 

T. M. S. Madalai Nadar and Brothers •••] 

The Commissioner of Income-tax, Madras . . Referring Officer. 

Indiam Income-tax Act {XI of 1922), Secs. 22 (4) and 37 — Income-tax 
authorities, if Courts — Res judicata, applicability of the doctrine of — Principles 

(1) 2 i.T.c. 1. 

• (1930) I. L. B. 63 M*d. 4?0; 68 M. L. J. 260 ; 31 L. W. 739 ; 1. R. (1930) Mnd. 300 
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governing engines by Inoonuo-tax rnttkorities-^Decision of Income-tax Officials, 

when cam he re~op&n^ by ^cceeding officer — Power to odU for accounts tnore 

tlyin 3 years oldr— Adverse inference on non-production — Indian Evidence Aci. 
Sec. 114. 

An Income-tax Officer proceeding to assess the income of an assessee after 
making an enquiry as contemplated by the Income-tax Act is not a court govern- 
ed by the do<^me of res judicata applicable to the decisioTis of Civil Courts, In 
conducting tU enquiry he his to act judicially and to exercise his discretion not 
capriciously but on recognised judicial principles. 

Where iTUiorne-tax Officials after enquiry allowed the assessee to claim « 
deduction ^ for interest paid on ^ums of money alleged to be the stridhacmu 
mcnnes of his female relations lent to him, a succeeding Offioi&r. is entitled to 
re-open the question of the alleged loan, if fresh facts come to light whyk on an 
vnvestigaUon will entitle the Officer to come to a different conclusion. 

The promso to Sec. 22 (4) limits the power of the Income-tax Officer to 
<m for accounts for m^e than three years prior to the previous year iMen the 

^sessmmt to the best of his judgment under Sea, 
23 (4). /^l^ew rwthvng to prevent the Income-tax Officer making am enquiry 
asngardsthe truth or otherwise of the allegations of the assessee in his return 
from requiring the assessee to produce any evidence including accounts mare 

than three years old and on non-production, from drawinq am adverse 
under section 114 of the Evident Act, ^ ^nf0renee 

ftfi 253 of 1928], stated under See. 

66 (3) of the todian Income-tax Act (XI of 1922) by the Commissioner of 
Income-tax, Madras, in compliance with the orders of the High Court. 

CASE. 

[0. P. hTos. 177 & 178 o/ 1928]. 

u honour to refer the following case for the decision of the 

aS^(^ of\^ 2 r* Income-tax 

17 - ^he petittows are a Hindu undivided family doing busllieBa In 

(i) a 0^.^' 22,239 said .to be interest on the moneys alleged to have been 
borrow^; (n) a sum of Ks. 12,809 as bad debts, and (m) a lum of^ 
being the amounts coUected and paid on accouS of Mahimai. ^ 

4. The facts with regard to these claims are as follows! 


Xi) The petitioner’s boo^ showed their own capital as about Ks. Si 
j ^ almost equal sum as having been borrowed for the purposes of tha 
Wess frfni^ertam ^ their female relatives. Interest amounting to ^22 ^ 
on alleged borrowings was claimed as a deduction. The Income-t^ 

to^satisfy himself that these large sums of <^pital had ^^eea W 
.rowfidjwd were not moneys belonging to the family as such. He called on 

ikopehtioners’ andttw.to jlodute.eyidenee from the earlier accottSs i^poW 
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of their claim that the so-called borrowed capital amoxmting to over Ks. 2 
was actually Stridhanam property of the ladies concerned. The auditor replied 
that he had examined the books of the past 4 or 5 years and found that these 
moneys had been brought forward from years prior to that. He also alluded 
,to the fact that these items of borrowed capital had been accepted as such by 
previous Income-tax Officers. The Officer was not satisfied with this. He held 
.that the evidence on which previous Income-tax Officers had acted was not 
sufficient to establish the fact claimed. He thereupon issued a summons under 
section 37 calling for the production of the accounts of the years from 1917 to 
1920. In reply to this the petitioners stated that the acoounfs called for “have 
been mislaid and are not forthcoming'*. The Income-tax Officer did not con- 
sider it likely that these accounts had been destroyed, or that they could not 
have been produced if the petitionei*s had been minded to do so; and it may be 
■mentioned here that one of the petitioners, T, M. M. Sankaralinga Nadar, ad- 
mitted in the course of a subsequent enquiry that it was not their custom to 
destroy old ledgers and day-books. The petitioners had now been given several 
opportunities of satisfying the Income-tax Officer on the point in dispute and 
the Officer was still not satisfied. From the petitioners’ failure to produce the 
old accounts specifically called for he drew the inference that the evidence of the 
accounts would have been unfavourable to the petitioners. The Income-tax Offi- 
cer therefore disallowed the deduction claimed. 

(ii) The sums claimed as bad debts consisted of two items, one Rs. 1,329 
and the other Rs. 11,480. The Income-tax Officer wished to satiny himself on 
the two essential, points which have to be examined in such cases, viz., that the 
debts had arisen in the course of business, and that they were irrecoverable. He 
■therefore called on the petitioners to prove the origin of these debts. The peti- 
tioners pleaded their inability to prove the origin of these debts but claimed that 
if a debt be entered in the accounts and subsequently written off it should 
be allowed without further question. The Income-tax Officer was not prepared 
to allow the deduction without satisfactory proof. His finding was (1) that the 
petitioners had not proved that these debts arose in the ordinary course of 
business and (2) that the sum of Rs. 11,480 at any rate had not become irre- 
rcoverablo (the petitioners themselves having admitted that they had obtained 
an acknowledgment from the debtor in the year preceding the year of account 
and that they were demanding payment from him). He therefore disallowed 
these claims with the exception of a sum of Rs. 2,592 included in the debt of 
Rs. 11,480 which he allowed as representing interest due from the debtor which 
had been included in the assessments in previous j'ears. 

(iii) The Income-tax Officer found that sums credited in the Mahimai 
account represented eitlier recoveries made by the petitioners from customers 
as part of the sale price of goods sold by them, or amounts which though debited 
in the purchase aecoiuits as part of the purchase price of articles had not really 
been spent on the purchase- of goods or on any other purpose connected with the 
business. He therefore considered that the recoveries from the customers must 
be regarded as part of the petitioners* business receipts and that the amounts 
deliited to the petitioners’ purchase accounts could not be regarded ^ expends 
turo incurred for the juirpose of earning their profits. He accordingly included 
the collections in the assessment and declined to allow as deductable expendi- 
ture the amoiuits debited to “Purchases” on this account. A copy ot the 
Income-tax. Officer’s order is filed marked Exhibit A.* 

5. The i)ctitioners appealed to the Assistant Commissioner against the 
disallowance of these sums. The Assistant Commissioner gave another opportU- 
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nity to the petitioners to prove in regard to item (I) that the sums in question 
were Stridlianam moneys, and in regard to item (II) that the debts w'ere trade 
debts and had really become bad. The petitioners again failed to take advant- 
age of the opportunity given to substantiate their claims, by production of the 
old accounts. In regard to the claim to deduct interest paid on the alleged 
Sridhanam monej's the Assistant Commissioner also observed that the capital 
which was admitted by the petitioners to be their own was shown under 13 diffe- 
rent ledger heads, a fact which indicated that it was the practice of the peti- 
tioners to show their capital in the names of the various members of their family. 
The Assistant Commissioner therefore confirmed the Income-tax Officer ’s orders 
on these points. He also agreed with tlie Income-tax Officer’s decision regarding 
item (iii). In regard to item (ii) — Bad debts — the Assistant Commissioner 
further considered that the Income-tax Officer was wrong in having allowed the 
sum of Rs. 2,592 referred to in paragraph 3 (ii). He accordingly enhanced the 
petitioner’s assessment by this amount. A copy of his order is filed marked 
Exhibit B.* 

6. The petitioners appealed to me apinst the enhancement made by the 
Assistant Commissioner and at the same time put in a petition asking me to 
refer certain questions of law to the High Court. I rejected both the appeal 
and the application for a reference to the High Court for the reasons set out in 
my order marked Exhibits C® and D*. 

7. The petitioners thereupon moved the High Court under section 66 

p) of the Income-tax Act and the High Court has by its order dated 12th 
i^liarchj 1929, directed me to state a case oa the following questions: 

(a) Whether when in a previous year of assessment a decision was 
arrived at after investigation and enquiry that certain amounts 
standing in the name of certain ladies in the petitioners’ accounts, 
were the Stridhanam amounts belonging to them and as such the 
mterest paid in respect of the said amounts was held to a valid 
deduction, it is open to the Income-tax authorities to re-open, the 
question of the o\\-nership of the amounts in a subsequent year of 
assessment and whether the authorities are not barred by principle 
of Res Judicata or othenvise from reopening the said question. 

(b) Whether when amounts are showm in the account books as the 
amounts belonging to certain ladies of the family and the Income- 
tax authorities have treated the said amount for several years as 
such and when they have assessed the ladies separately in respect 
of the said amount on that basis, it is competent for the authorities 
to levy assessment in respect of the very same amount on the peti- 
tioners, the assessment on the ladies having become final not having 
been set aside by appropriate proceedings. 

(c) Wh^her in the absence of any affirmative evidence on the part of 

the Croym it is open to the authorities to presume that the amount 

standing pnnm facie in the name of the ladies belonged to beti- 
tioners. ^ 

(d) Whether there was liny legal evidence before the IneOme-tax Offi- 
cer and Assistant Commissioner in support of their findings as to 
the ownership of the said amounts. 

(e) Whether there is any jurisdiction for the Inoomc-tax authorltie «4 
purporting to act under Section 37 of the Act to call upon an 
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assessee to produce accounts relating to a period prior to three 

years of assessment and whether any inference can be drawn 

against the assessee by reason of non-production thereof of such 
accounts. ■ 

(f) "Whether when goods are sent to an assessee for the purpose of 

sale on commission and a certain small amount is charged on the 

consignor for each bag sent as and for Mahimai which is paid over 

by the assessee either immediately or subsequently to the trustees 

of the Mahimai fund intact, the said amount is liable to be assessed 
for income-tax. 

(g) Whether when debts are actually written off hythe assessee as an 
irrecoverable bad debt it is open to the authorities to disallow a 
deduction in. respect of the same on the ground that the origin of 
the debt has not been proved. 

8. My opinion on the above questions is as below:— 

Question (a). This question contains an initial mis-statement of fact. 
It ^ not correct to say that in a previous year of assessment a decision was 
arrived at, after investigation and enquiry, that certain amounts standing in 
the name of certain ladies were Sridhanam amounts belonging to them. I have 
gone through the records of the case carefully and I do not find any material to 
warrant this statement. What the Income-tax Officer did in that year, was 
merely to accept a statement made by the petitioners supported by affidavits 
that these were Stridhanam amounts and make the assessment on that basis. 
The contention of the petitioners that the Income-tax Officer was bound to follow 
the decisions come to in previous assessments proceeds on the mistaken assump- 
tion that there was an investigation or a decision. Even assuming that there 
had been a decision arrived at (which as I have shown above there had not) I 
am imable to agree with the petitioners’ argument that the question could not be 
examined again. It was the Income-tax Officer’s duty to set at rest his doubts 
concerning the genuineness of any claim made before him. If the evidence on 
record relating to previous assessments had been sufficient to clear those doubts 
he would doubtless have acted upon it. This was evidently not the case and in 
such circumstances I am of opinion that there was nothing to prohibit him from 
calling upon the petitioners to produce evidence of facts that they desired to 
establish. 

Question (6). It is true that at the time when the assessment was made 
on the petitioners the sum alleged to have been paid as interest had already 
been assessed in the hands of the alleged recipients but as I find that the assess- 
ments made on the ladies have since been cancelled and the tax refunded, the 
question propoimded does not arise on the facts of the case. 

Quesiioji (o). It is obviously impossible to expect an asse^ing officer 
to produce affirmative evidence on such a point. When any fact m especially 
within the knowledge of any person, the burden' of proving that fact is upon 
him. In this case the fact claimed, viz., that the moneys were borrowed, was 
within the knowledge of the petitioners and the burden of proving that tact 
therefore lay upon them. They did not produce any satisfac^ry evidence w 
discharge this burden. Xhe evidence which the Income-tax Offiwr co^dered 
would have been clear on the point and which it was even indicated 
they would have done well to produce, viz., the accounts of the yeare lyl7-iy^ » 
they failed to produce. The Income-tax Officer was entitled m these ciTCUm- 
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stances to presume that this evidence, if produced, would have been adverse to 
their claim. He found from the books that the petitioners were in the habit of 
showing their own capital in the, names of various members of the family. In 
my opinion therefore it was Open to the Income-tax Officer to arrive at the con- 
clusion that he did regarding the ownership of the moneys. 

Question {d). This question was not raised before me, and appears 
to be merely a paraphrase of the preceding question. As I have stated in the 
course of my opinion on that question the petitioners made some claim which 
they were required to substantiate and if they failed to substantiate it, the 
a^essmg officer was entitled to draw his own conclusions. It is impossible for 
the assessing officer to have “legal evidence” in such cases and in my opinion it 
IS not necessary for him to have it. ^ 


Quesiwn (c). The issue of a summons under section 37 in this case 
was quite unn«essary. Under section 23 (3) the Income-tax Officer had bower 

it ‘o the peti- 

alS evidence on the question of the ownership of the rams 

k nd of as to specify the 

prelred to >'«l«»-ed, but he also sufficiently indicated that he was 

to product H sifcfTJ T petitioners were willing 

th»? wild * satisfaetopr evidence had been forthcoming I am quite certain 

that ht ‘ disallowed the deduction claimed ilrely on the ground 

the credit of the seleraf meZers of 

Sio^”. The ground for the LeUions come tZthZS botVto "''“t' 

them and that they ^-failed to prZe thZ ThTd"^ 

ground even if the petitioners wer^ nVlit <Jecision would stand on this 

Officer had no authority to draw anv adver<y» the Income-tax 

of the accounts in question" But I am nf n * ®on-production 

correct. The right to draw an contention is not 

based upon ordinary human conduct and th^ accounts is 

spent on the PuSsTs of grads ol for 

petitioner’s business. The Question T am wnnected with the 

do only with the Seettons ?elemd to in item m f^decision has to 

Cortmiissioner’s finding and consider that the Assistant 

of the business. They undoubtedly form narf nf as receipts 

are so treated by the^persoZ tothoHhrgtl’a;^!^^^^^ 

‘h/ aum of 

aUowance of the other sum having been the finding that the d®d not^Z^ 


m 


SANKAEALINGA NADAR BROS. nt. 


i^ecoverable. I consider the Income-tax Officer was justified in reouirinff 

staXT It rep^e^trade „S! 

lanaings. It is a well known principle of Income-tax practice that in nnm 

flhl 7 ^^ profits of a business a bad debt which has been written off is an allow 
able deduction only when it is sho.m that the debt had its^l^^i^ t^e 

CASE. 


[0. P. Nos. 176 (tnd 229 of 1928]. 

TT »i-i have the honour to state the following case for the decision of the 
Act^XI on922*^^^^ section 66 (3) of the Income-tax 


2. The petitioners are a Hindu undivided family doing business in Viru- 
dhunagar in the Ramnad district wthin the jurisdiction of the Income-tax 
Officer, Sattur (now Virudhunagar). 

3. In the course of the assessment proceedings for 1926-27 the petitioners 
claimed to deduct the following sums in computing their income from business; 
(i) a sum of of Rs. 26,202 said to be interest paid on moneys alleged to have 
been borrowed for the business, and (ii) Rs. 3,141 alleged to be interest paid 
on moneys borrowed from Annadhanam Charity Fund”. 

Item (i). The petitioners’ books showed their own capital as about 
Rs. 51,951 and a sum of Rs. 2,72,225 as having been borrowed for the purposes 
of the business from certain of their female relatives. Interest amounting to 
Rs. 26,202 on these alleged borrowings was claimed as a deduction. The Income- 
tax Officer wished to satisfy himself that these large sums of capital had really 
been borrowed and were not moneys belonging to the family as such. He called 
on the petitioners’ auditor to produce evidence in support of their claim that 
the so-called borrowed capital amounting to over Rs. 2^ lakhs was actually the 
Sridhanam property of the ladies concerned. The auditor replied that “the 
deposits made by the assessees’ female members are the Sridhanam amounts of 
the several female members. Proofs in support of the above were given during 
the assessment proceedings of the assessees in 1923-24.” The Officer was not 
satisfied with this. He was of opinion that the evidence on which the previous 
Income-tax Officers had acted was not sufficient to establish the fact claimed. 
He therefore called on the petitioners under section 23 (2) to produce evidence 
in support of their return and at a subsequent stage issued a summons under 
section 37 specifically reyjuiring the production of their accounts for the years 
Pingala, Kalajmkthi and Sidharthi, roughly the period from 1917 to 1920. In 
reply to this summons one of the petitioners stated that the “accounts called for 
pertains to a period for more than three years prior to the accounting year and 
it is not quite probable to be retained by a man of our type of business”. At 
the same time the petitioners offered to produce affidavits to the effect that the 
moneys standing to the credit of the ladies in the petitioners’ books belonged to 
them. The Income-tax Officer did not consider such affidavits as sufficient evi- 
dence in the absence of corroborative evidence to support them. In view oi 
the failure of the petitioners to produce their old accounts which would show 
the origin of these moneys he drew the inference that the evid^ce of those 
accounts would have been unfavourable to them. He therefore disallowed the 
deduction claimed. 

Jteni {ii). It was found by the Income-tax authorities in previous years 
that the amount standing to the credit of the Annadharmam CHiarity Fund was 
the petitioners’ own money and that no trust had been constituted in reject of 
that fund. In the course of the assessment for the year 1926-27 the petitioners 
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claimed that ihe fund was trust property and in support of their allegation pro- 
duced a trust deed executed on 1st July, 1925. Tho Income-tax Officer found 
that the fund was constituted into a trust on and after the 1st July, i.e,, about 
10 months after the petitioners’ year of account commenced and that prior to 
tliat date there was no trust in existence in respect of the fund. He therefore 
disallowed the interest relating to the period prior to July 1st, i.e., a sum of 
I?s. 2,762. 

4. The petitioners appealed unsuccessfully against these disallowances 
to the Assistant Commissioner. A copy of the Assistant Commissioner’s order 
is filed marked Exhibit A.* 

5. The petitioners thcre\ipon put in an application under section 66 (2) 
of the Income-tax Act requiring the Commissioner to refer certain questions-^ 
law to the High Court and my predecessor rejected the application for-the rea- 
sons stated in his order filed marked Exhibit B.® 

6. The petitioners then moved the High Court under section 66 (3) of 
the Income-tax Act and the High Court has by its order dated 24th April, 1929, 
directed me to state a case on the following questions: — 

(1) When once it has been decided after due enquiry that amounts of 
a oerlain character are not liable to the tax payable by a particular individual 
and that view has been acted upon i<ft several years, whether the same question 
can be re-opened for a subsequent year. 

(2) Whether an Income-tax authority can call for accounts for a 
period earlier than three years prior to the year of account. 

(3) Whether on the admitted facts of the case the whole of the interest 
payable to the Amiadhanam fund for the year of account is not an admissible 
deduction under section 10. 

Question (1). This question contains an initial mis-statement of fact. 
It is not correct to say that “it has been decided after due enquiry'* that these 
funds were the fUridhanam property of the female members of the petitioners' 
family, or that the interest said to have been paid thereon was a proper deduc- 
tion in computing the business profits of the petitioners. I have gone through 
the records of the case carefully and I do not find any material to warrant this 
statement. What the Income-tax Officer did in the year in which the enquiry ig 
said to have been made, viz., tho year 1923-24 was to accept certain affidavits 
filed by those persons that the moneys were their Stridhanam property and 
nialfc the assessment on that basis. The contention of the petitioners that the 
Income-tax Officer was bound to follow the decision come to in previous a^ess- 
ments proceeds on the mistaken assumption that there was an investigation or a 
decision. Even assuming that there had been a decision arrived at (which as T 
have shown above there had not) I am unable to agree with the petitioners’ 
argument that the question could not be examined again. It was the IncbiUe-tax 
Officer’s duty to set at rest his doubts concerning tho genuineness of any claim 
made before him. If the evidence on record relating to previous assessments 
had been sufficient to clear tl\ose doubts he would doubtless have .<cted upon it. 
Tins was evidently not the case and in such circumstance*- . am of opinion that 
there was nothing to prohibit him from calling upon the petitioners to prodiieo 
evidence of the facts that they desired to establish. 

Question (2). Apparently the petitioners' conten oii is that in view of 
the proviso to section 22 (4) the Income-tax Officer had no power by 'he isstje of 
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a SHtamons under section 37 to call for the accounts of a year earlier than three 
years prior to the year of account. The issue of a summons under section 37 in 
this case was quite unnecessary and when the summons was disobeyed the 
Income-tax Officer made no attempt to enforce it. Under section 23 (3) the 
Income-tax Officer had power to call for evidence on specified points and in this 
case he made it very clear to the petitioners that he wanted evidence oh the 
question of the ownership of the sums alleged to be Stridhanam moneys. He 
even went so far as to specify the kind of evidence that would be best. The 
burden of proof in this matter rested on the petitioners and their failure to dis- 
charge that burden by the production of the best evidence resulted in the deci- 
sion going against them. The question whether or not the Income-tax Officer 
had power to compel the production of any old accounts had nothing whatsoever 
to do with the correctness of his decision in this matter. 

Question (3). The finding in this case is that prior to July 1st, 1925, the 
amount standing to the credit of the Annadhanam Charity Fund was the peti- 
tioners’ own money and that there was no valid trust before that date. There 
is no provision of Ifiw that permits a deduction from the profits of the interest 
liaid by the proprietor of a business to himself on capital invested by him in the 
business. On the finding mentioned above therefore the disallowance made by 
the Income-tax Officer was quite correct. 

CASE. 

[0. P. Nos. 175 and 253 of 1928] 

I have the honour to refer the follomng case for the decision of the 
Hcn’ble the Judges of the High Court under section 66 (3) of the Income-tax 
Act (XI of 1922). 

2. The petitioners are a Hindu undivided family doing business in 
Virudhunagar in the Ramnad district within the jurisdiction of the Income-tax 
Officer, Sattur (now Virudhunagar). 

8. In the course of the assessment proceedings for the year 1926-27, they 
claimed and were allowed to deduct from their profit a sum of Rs. 23,279 being 
the interest paid on certain sums alleged to have been borrowed for the purposes 
of their business credited in the accounts in the names of their female relatives. 
Later on the Income-tax Officer received information that the sums credited in 
the accounts in the names of the ladies were the property of the joint family 
and that the petitioners had escaped assessment in respect of the said sum of 
Rs. 23,279. He therefore proposed to levy additional tax and issued the notice 
required by section 34 of the Income-tax Act. The petitioners replied that the 
amounts appearing in the account books to the credit of the ladies of the family 
^Yere the separate funds of those ladies and that this fact *‘had been accepted 
by successive Commissioners of Income-tax after due enquiry ever since the 
accounting year, 1920-21”. The Officer was not satisfied with this. He consi- 
dered that the evidence on which the Income-tax authorities had acted, viz., the 
statement of the managing member of the family was not sufficient to establish 
the fact claimed. He therefore issued a summons under section 37 and required 
the petitioners to produce their accounts of the years, Nala, Pingala and Kal^ 
yukthi (roughly the period from 1916 to 1919), these being the accounts which 
he had reason to believe would throw light on the character of the moneys cre- 
dited in the names of the ladies. The petitioners’ Vakil however replied to say 
that “the assessee objects that he is not liable to be required to produce any 
accounts relating to a period more than three years prior to the previous year . 
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The Income-tax Officer thereupon required them under section 23 (3) of the 
Income-tax Act to produce evidence in support of their allegation that the sums 
to the credit of the ladies were their separate property and also required them 
specifically to produce the ledgers of their business containing the folios of the 
ladies for the three years ending with Adi Kalayukthi (July, 1919). The peti- 
tioners did not produce the evidence of the ledgers required by the Income-tax 
Officer but examined some witnesses on their behalf. The Income-tax Officer 
lefused to place any reliance on the statement of the witnesses which was in- 
terested and vague and was not supported by any contemiwraneous record. In 
view of the failure of the petitioners to produce their old accounts which would 
show the origin of these moneys he drew the inference that the evidence of those 
accounts would have been unfavourable to them. He therefore made the addi- 
tional assessment as proposed. A copy of the Income-tax Officer’s order is 
filed markked Exhibit A.* 


4. Against this assessment the petitioners appealed unsuccessfully -H the 
Assistant Commissioner, A copy of the order of the Assistant Commissioner is 
filed marked Exhibit B.* 


5. The petitioners thereupon submitted an application asking the Com- 
missioner to refer certain questions of law to the High Court. My predecessor 
rejected the application for the reason stated in his order filed marked Exlii- 
bit 0.« 


6. The petitioners thereupon moved the High Court under section 
(3) of the Ineome-tax Act and the High Court has by its order quoted above 
directed me to state a case on the following questions: — 

(1) Whether the decision of the Board of Revenue in I. T. A. No, 
^0|20-21, dated 11th June, 1921, as to the ownership of separate property bj 
(1) The applicant’s mother, (2) The applicant’s wife, (3) The applicant’s 
brother Muthu Nadan’s wife and (4) The applicant’s brother Dhkiiakoti 
Nadan’s wife, does not. constitute the question of such separate ownership res 
judicaia and estop the income-tax authorities from . re-opening that question in 
a subsequent year. 

(2) Does not the decision of the Commissioner of Income-tax in I.T.R. 
No. 155|24-25, dated the 27th May, 1925, that the capital amount standing in 
the name of Ponnammal the. applicant’s mother does not belong to the appli- 
^nt’s firm constitute the matter res judicata and estop the income-tax authori- 
ties from re-opening the same question in the subsequent year? 


(3) Is there anything in the language of section 37' of the Act whkh 
empowers the Inoome-tax Officer to require the production of accounts for a 
period anterior to three years prior to the previous year notwithstanding the 
restriction in his powers imposed by the proviso to section 22 (4) of the Act? 


(4) Is it competent to an Income-tax Officer to draw an inference 
adverse to an assessee because the latter does not produce accounts which by 
the proviso to 8ectiair22 (4) of the Act the Income-tax Officer is precluded from 
requiring the production of?” 


7. My opinion on the above questions is as below : 

^ (1) ond (2). These two questions may eonvenientlv be 

answered to gether. The deoirion referred to in the question are ffled mLw 
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Kxliibit D.* Res Judicata presupposes that there are two opposing parties that 
Ihcre IS a definite issue between them, that there is a tribunal competent to 
decide the issue and that within its competence the tribunal had done so In a 
proceeding before an Income-tax authority none of tiiesc various elements which 
are necessary for the application of the principle of m judicata are to be found 
and in my opinion the doctrine cannot be applied to income-tax iirocecdings 1 
am supported in this view by a decision of the Full Bench of the l^Iadras High 
Court in Massey & Co., Ltd., v. The Commissioner of Income-tax, Madrasi\) 
wherein a similar question has been answered in the negative. ’ 

I may add that it was the duty of the Income-tax Officer in this case to 
set freest his doubts concerning the genuineness of tlie entries in the books pro- 
duced, and of the claim made before him that the sums credited in the accounts 
in the names of ladies represented capital borrowed by them for the pur])oses of 
their business. If the evidence on record relating to the previous assessments 
had been sufficient to clear those doubts he would doubtless have acted on it. 
This was evidently not tlie case and in such circumstances I am of opinion that 
tliere was nothing to prohibit him from calling upon the petitioners to jiroducc 
cvidence-of the facts that they desired to establish. 


Questions (3) and (4). These two questions may also be taken up 
together. The issue of a summons in this case under section 37 was quite un- 
necessary. The Income-tax Officer himself evidently realised it, for when his 
summons was not complied with he took no steps to enforce it. Under section 
23' (3) however the Income-tax Officer had power to call for evidence on specified 
l>oints and he made it clear to the petitioners in the notice which he issued to 
tlicm that ho wanted evidence on the question of the ownership of the sums 
alleged to have been borrowed for the pur])oscs of the business. He went so far 
no doubt as to specify the kind of evidence that he required, but he also gave 
the petitioners to understand that he would consider any evidence that they 
chose to produce on that point. He heard the evidence jiroduccd and for the 
I'casons stated by him he declined to place any reliance on it. But the evidence 
of the old accounts wliicli to the knowU'dge of the petitioners the Officer regarded 
as specially important was not produced; and from this the Officer drew the 
inference that that evidence if produced would have been unfavourable to them. 


The ground for the decision arrived at in this case was that the petitioners had 
been given repeated opportunities of proving certain facts the onus of proving 
vvhich lay upon them and that they had failed to prove them. This decision 
would stand on this ground even if the petitioners were right in their contention 
that the Income-tax Officer had no authority to draw any adverse inference froni 
the non-production of the accounts in question. But I am of opinion that their 
contention is not correct. I am not aware of anything in section 22 (4) or 
any other provision of law which could jirevent the Officer from forming his 
own conclusions on matters of fact from the evidence laid before him. He was 
not bound to believe that evidence if he considered that it was false and that 
belter evidence could have been jn-oduced. The right to draw an inference from 
Die non-])roduction of accounts is based on ordinary human conduct and the 
common course of natural events and has nothing whatever to do wnh the 
existence or non-existence of a power to compel their i>roduction. 

K. H. Krishnn.swamu Ayyanyur and S. Naiaraja 

O. P. Nos. 177 and 178 of rJZii. 


V. V. Srinivasa Ayyanyar and P. K. 


Not printed. 


(1) 3 i T. C. 302. 
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3/. Patanjali Sastri, for the Crown. 

JUDGMENT. 

(0. P. Nos. 177 and 178 of 1928]. 

The a&scssecs are a Hindu joint family and were sought to bo assessed 
for the year 1926-27 as members of a joint family. They claimed an allowance 
for interest which they said was paid on sums of money standing in the books as 
boiTowiiigs from the wives of male members. These sums according to the 
nssessces have boon standing for several years in their books as moneys which 
belonged to the ladies and which they lent to the firm and on which interest has 
boon paid to them. So far as the female members are concerned, it is not 
disputed that they were being taxed separately as if the interest paid to them 
was income which they derived from moneys which they lent to the firm. This 
uas going on till 1923 when the Income-tax Officer instituted enquiry as to whe- 
tjier these sums were really loans to the trade made by the female members. 
Notice was given, enquiiy was held, affidavits were filed and the Income-tax 
Officer came to the conclusion that these were loans and the allowance was made 
for interest which was paid to the female members of the family. This went on 
according to the petitioners till the accoimting year 1925-26. In 1926-27 en- 
quiry was again opened on this question. The Income-tax Officer wanted to re- 
open the question and he asked the assessees to produce the accounts from 
1917-20. A combined notice was issued under sections 22 (4) and 23 (2). The 
accounts from 1917-20 were not j)roduced, it being alleged that the books were 
not available as they were lost. Upon that the Income-tax Officer of Sattur 
disallowed the claim made for reduction on account of interest paid to the 
female members and his note is “Interest payments to the assessees’ femalfe rela- 
tions have been disallowed as the assessees have withheld the production of 
earlier books which alone will show whether the amounts standing to their credit 
are their own Sridhanam amounts or not”. He evidently acted on the mere 
fact of non-production of the account books. 

An appeal was made to the Assistant Commissioner of Income-tax who 
after setting out all the facts in paragraph 2 of his order held that the Income- 
tax Officer was not precluded from rc-opening the question. He made further 
enquiries, examined the pareaits and relations of the ladies and came to the 
conclusion for the reasons given by him that these amounts were not proved to 
be the Sridhanam moneys of the ladies lent to the firm. He upheld the Income- 
tax Officer’s decision. Then there was an appeal to the Commissioner and he 
upheld the order of the Assistant Commissioner and refused^ to refer the ques- 
tions asked on the ground that no questions of law arose. On a petition to the 
High Court he \.as ordered to refer the following questions: — 

(a) Whether when in a previous year of assessment a decision was 
arrived at after investigation and enquiry that certain amounts standing in the 
name of certain ladies in the petitioners’ accounts were the Sridhanam^ amounts 
belonging to them and as such the interest paid in respect of the said amounts 
was held to be a valid deduction, it is open to the Income-tax authorities to reopen 
Uie question of the ownership of the amounts in a subsequent year of assessment 
and whether the authorities are not barred by principles of res jitdicata or 
otherwise from nvoijening the said question. 

(b) Whether when amounts are shown in the assessees’ account books 
as the amounts belonging to certain ladies of the family and the tnconid>taz 
authorities have treated the said amounts for several years as such and when 
they have aascased the ladies separately in resp^t of ^e said amount on that 
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bisis. It 16 competent for the authorities to levy assessment in rennet tt. 

^ime amount on the petitioners, the assessSenT^X 

final not having been set aside by appropriate proceeding ^ 

cer and the A^nt rnmmi the Income-tax Offi- 
ship of tt sL^l^ounr ' “ t“ the owner- 

(e) Whether there is any jurisdiction for the Income-tax authoritie 
purporting to act under section 37 of the Act to caU upon an aaei^ ffprX” 

account relating to a period prior to three years of assessml^nd whSL; 
the’^eof of such^ccoiLts':"'™ non-production 


(f) Whether when goods are sent to an assessee for the purpose of 
sale on commission and a certain smaU amount is charged on the coLg^r fur 
each bag sent as and for Mahimai which is paid over by the assessee eithw imme- 
dmtely or subsequently to the trustees of the Mahimai fund intact, the said 
amount is liable to be assessed for income-tax. 


Vg) Whether when debts are actually written off by the assessees as 
an irrecoverable bad debt it is open to the authorities to disaUow a deduction 

in respect of the same on the ground that the origin of the debt has not been 
proved. 


It is argued before us that where an Income-tax Officer holds an enquiry 
and comes to a decision, that decision has the force of res judicata and precludes 
Ihe question being re-opened subsequently and that even if not ree^judioaUi it 
operates as an estoppel ; secondly that the Income-tax Officer was not entitled 
to Call for accounts relating to a period more than three years prior to the 
previous year as he is prohibited from doing so by the proviso to section 22 (4), 
that the requisition for the production of the account books for the year's 
1917-20 was therefore illegal and consequently no adverse inference Aftn he 
drawn from the non-production of the account books, nor can the non-produc- 
tion be made the basis of an assessment and that in the present case the Income- 
tax Officer having proceeded mainly on that ground alone, the assessment levied 
by him on that footing is illegal. 

As regards the question of res judicata we do not think the contention can 
be accepted. The argument for the petitioners is that where an authority is 
oohstituted by a statute for determining judicially the legal rights and obliga- 
tions of parties whether inter se or between themselves and the Crown and where 
that authority has to determine not only whether an obligation exists but also 
the measure of that obligation, that authority is a Court and the decisions of 
that authority are final and ^ conclusive subject to such remedies by way of 
appeal er otherwise as are conferred by law. For this broad proposition there 
is *0 authority. 

So far as the Income-tax Act is concerned, there is nothing in the Act 
which states that an Income-tax Officer proceeding to assess the income of an 
assessee and to determine the amount of such assessment is a Court On the 
contrary the provisions of section 37 suggest that exeept for certain purposes 
the Income-tax Officer is not ,a Court. 
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Section 37 states that the Income-tax Officers speeiffed therein shall for 
the purposes of Chapter IV have the same powers as are vested in a Court 
under the Civil Procedure Code when trying a suit in respect of the following 
matters, namely: (a) enforcing the attendance of any person and examining 
him on oath or affirmation; (b) compelling the production of accounts and (c) 
issuing commissions for the examination of witnesses; and that any proceeding 
before an Income-tax Officer, Assistant Commissioner or Commissioner under 
tliis chapter shall be deemed to be a ‘judicial proceeding* within the meaning 
of SMtions 193 and 228 of the Indian Penal Code. If an Income-tax Officer in 
making an investigation was a Court, there is no necessity for the provisions of 
section 37. It is only for the purposes stated in that section that he is to 
deemed a Court. 


In Lai Mohan Po^ar v. Einperor(l), it was held that a proceeding 
before an Income-tax Officer on the production of account books pursuant to a 
notice under section 23 (2) of the Income-tax Act is a judicial proceeding onlv 
for the purposes of sections 193 and 228 but not of section 196 of the Penal 
Code and that a conviction under section 196 for the production of false accounts 
IS bad in law. The learned Judges (C, C. Ghose and Cammiade, JJ.) observed* 
As we read section 37, it seems to us to be clear that the Legislature has for the 
purpose of punishing offences under sections 193 and 228 of the Penal Code (and 
under no others) converted proceedings before the officers mentioned therein 
which are not judicial proceedings ordinarily, into judicial proceedings’* 


in JTarmukh Pai DulicJumd V. Commissumer of Income-tax BenQal(2) 

the question arose whether an Income-tax Officer is Court. Rankin C J 
observed: “It has been said that the Income-tax Officer must proceed in a ludi^ 
ciai manner ^d section 37 has been mentioned in this connection. Fundamen- 
tally, no doubt, the Income-tax Officer must proceed in a judicial spirit and come 
to a judicial conclusion upon properly ascertained facts; though I would noint 

Court, and he is to some extent a party or Judge in his own case** 


«. Gxnesk v. Secretary of State for IndiaiZ) the Question 

Customs Act, 187^ and adjuSta” 

and it W, T ® ®®''‘“" property was to be confiscated was 1 Court 

and It was held that he was not a Court. Sir Norman Macleod, C J observed • 

and^nlLu" t**® Collector, who is not bound to adjudge on confiscation 

d penalty as if the matter was proceedings in a Court of law accorHiTicF 

pro\^sions of the Civil or Criminal Procedure Code, dealt with the variom stntf* 
ments before him in a careful and judicial manner”. state- 


question again arose, for decision on a reference in 

of Inconw-tax,Madras v.Meissrs, Massey & Co., Ltd. Mad7vs(4) wh^r^ 

tlie question referred was whether the decision of an ® 

previous enquiry constituted the matter res yudtcate Td “e bS Rel? 
angered the question in the negative. Though ftere is no disel^ 

it'c^'ot^be^sSd tTTh°" “ evidently thought it was not arguable* 

t cannot be said that because no reasons are given in the Jnd^PTit ^ 

.n^ binding on im. It was an ansiver to a^estL^r: wTSd tVCrely 


(1) 2 r. T. 0. 428. 

(2) 3 I. T. O. 198. 

(3) I. h. R. 48 Bo.tj. 762. 
(0 8 I, T, 0. 302. 
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Reference lias been made to In re Naiaraja Ayyar{l)t where the question 
was as regards the power of the High Court to issue a writ of certiorari against 
an Income-tax Officer who instituted criminal proceedings under section 476 
of the Criminal Procedure Code. Sundara Ayyar, J., was of opinion that tluj 
High Court had no jurisdiction. Sadasiva Ayyar, J., was of opinion that the 
High Court had jurisdiction. There are «)me observations in the judgment of 
both the learned Judges which it is argued support the contention of the peti- 
tioners that the Income-tax Officer is a Court. The facts were that the Income- 
tax Officer issued a notice under section 476 of the Criminal Procedure Code to 
show' cause why the petitioner should not be prosecuted for making a false state 
mcnt. Section 37 of the Income-tax Act states that the proceedings under 
Chapter IV which refer to assessment should be deemed to be judicial proceed- 
ings within the meaning of sections 193 and 228 of the Indian Penal Code. So 
that where proceedings are sought to be taken for perjury it may well be con- 
tended that so far as the proceedings are ooncemed, the Income-tax Officer should 
be deemed to be a Court attracting the provisions of the Code as regards revi- 
sion and appeal to the High Court. So far as w'c can see, the question was 
not raised, nor was it necessary to be raised as to whether an Income-tax Officer 
was a Court when he assessed parties to income-tax. The contention of ihc 
petitioner was that the Income-tax Officer in determining the appeal did not 
net as a Court, that he had no jurisdiction to pass an order under section 476 of 
the Criminal Procedure Code and that even if he was a Court, he had "O 
diction to pass the order long after the proceedings terminated. The Public 
Prosecutor stated that there was no power in the High Court to issue a writ of 
certiorari for various reasons. It was unnecessary for the purpose of that case 
to decide whether an Income-tax Officer proceeding to assess an as^ssec was a 
Court And if the observations of the learned Judges can be said to lay down 
any such broad proposition we would respectfully dissent from it. 

In this connection we may state that the Income-tax T^eP/rtment has 
been held in England to be only a department of the Executive and not to be . 

Court of justice. 

In Local Government Board v. A7nd.g.e(2). Viscount Haldane obsoijed: 
“'Mv Lords when tlie duty of deciding an appeal is imposed, those whose duty 
it is^to decide it must act judicially. They must deal with the question 
t'o them^withont bias, and they must give to each of the parties the “PP®’’ 
o - ademia cir presenting the case made. The decision must be eome to in th- 

But what that iiroccdiirc is to be in detail must '’®P^ . j, ;,jj ^uaieial 

iribuiial • • * *. Wheri, therefore^Parliament en^^ 

duties. Parliament must be taken tn the -T ? it " „ and U 

trarv, to have intended it to follow the proecdiirc ."''‘'ih, « 
necessary if it is to be capable of doing its work efEieientb • 

Lord fill aw observed: “The words ■natural justice’ ‘a 

and sometimes in judicial pronouncements in such ^...horitv it mnst 

central administrative board deals with an appeal from a local it mm 

do its best to act justly, and to reach f-f^-\jrwiIout expreL 

cribos the means it must employ them. If it is loft withou t exp g 
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m\^ still act honestly and by honest means. In regard to these certain ways 
and methods of judicial procedure may very likely be imitated ; and la^er-like 
methods may find e^ecial favour from lawyers. But that the judiciary. should 
presume to impose its own methods on administrative or executive officers is a 
usurpation. And the assumption that the methods of natural justice are ex 
n^xessituU those of Courts of justice is wholly unfounded. This is expresslv 
applicable to^ steps of procedure or forms of pleading. In so far as the term 
‘natural justice’ means that a result or proc^ should be just, it is a harmles< 
though it may be a high-sounding expression”. 


Th^e can be little doubt that Income-tax Officers in eondncting enqui- 
ries have, to act^ judicially and to exercise their discretion not capriciously bui 

on recognised judicial principles but that would not constitute the Officei 
making the enquiry a Court. 


Reference has been made to nUl v. Clifford{l), In this case, the General 
Medical Council, acting under the powers of the Dentists Act, 1878, made an 
order directing that the name of one Clifford should be struck off the Register oi 
Dentists on the ground that he had been guilty of professional miseonduot. 
Ihereupon his partner gave notice determining the partnership. Suits were 
Med to detemine the validity of the notice and the order of the Medical Conneil 

in evidence Warrington, J., rejects it and decreed the action of 

IrL? ^ Cozens-Hardy, M. R. and Buckley, L. J., that the 

order was admissible as jjrmn facie evidence of the fact that Clifford was guilty 

ot acts infamous or disgraceful in a professional sense. The President Sir Coretl 
arness was of opinion that the order was admissible as evidence and Conclusive 
ndence of the fact that the defendant’s name had been erased from the register 

Irafh^nT defendant for some purposes other than the 

thaf mJTJl to show the grounds upon which it was made. 

mddinpi A ^ Uedieal Council is relevant 

CMdencc. It does not support the contention that the Council was a Court. 

thiic statutory bodies exercising judicial function, the law ts 

Tftus stated in Halsbury, Laws of England, Vol. XIIII, page 362: “The doctrih- 

nals whi’ch '■xtfnded by analogy to the decisions of all tribn- 

en. t f ^ J jurisdiction, whether by the law of this country, or by the 

iaw ^^ose tribunals the parties 

-nve, or may be presumed from their conduct to have, submitted themsSves ” 

ennried®^®^ - ^ i.a observed: “The principle of conelusiveness has b^ti 
applied to decisions not of record in numerous cases, of which the following- 

rnllc^oT* V ^ of expulsion passed by a college ; of deprivation by a 

dismissing a school-master; an order of the GenCTal 
Sew rs arbitrator. So orders of Commissioherof 

‘IKI parties litigant) have been held admissibk 
^ reputation, w the express ground that they were adjudications of 
Court of competent jurisdiction over the subject matter.” 

a*’® of opinion that an Income-tax Officer proceeding to assess an 
TfW a“ enquiry as contemplated by the Income-tax Aot^ not 

a Court and that it cannot be said that the doctrine of res judicata applicable to 
the decisions of Civil Court applies. In this connection we may S to two 

SeS.® ““ petitioners and the other on behalf If t^ res 


as 

a 


0) C10O7) 8 C\ S'lO. 
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Reference has been made by Mr. Krishnaswami Ayyangar for the peti 
tioners to H&xjstead v. Commw^oner of Taxaiion{l). The question there fras 
whether the beneficiaries wore joint owmers. The High Court in a previous 
assessment proceeding had held that six deductions of £o000 should be made on 
that footing. In the subsequent year the Cotnmissioner allowed only one deduc- 
tion contending that the beneficiaries were not joint owners within the meaning 
of the Act. Upon a case stated the Court in Australia upheld the contention 
that only one deduction of £5000 ought to be made. But their Lordships of 
the Frivy Council reversed the decision on the ground that the previous pro- 
ceeding estopped the Commissioner from contending that only one and not six 
deductions should be made. Reliance was placed on the following passage in 
the judgment of Lord Shaw: “Very numerous authorities were referred to. 
In the opinion of their Lordships it is settled, first, that the admission of a fact 
fundamental to the decision arrived at cannot be withdrawn and a fresh liti- 
gation started, with a view of obtaining another Judgment upon a different 
assumption of fact ; secondly, the same principle applies not only to an erroneous 
admission of a fundamental fact, but to an erroneous assumption as to the legal 
quality of that fact. Parties arc not permitted to begin fresh litigations because 
f.f new views they may entertain of the law of the case, or new versions which 
they present as to what should be a proper apprehension By the Court of the 
legal result either of the construction of the documents or the weight of certain 
circumstances • • • •. Thirdly, the same principle — namely, that of 

setting to rest rights of litigants, applied to the case where a point, fundamental 
to the decision, taken or assumed by the plaintiff and traversable by the defen- 
dant, has not been traversed. In that case also a defendant is bound by the 
judgment, although it may be true enough that subsequent light or ingenuity 
might suggest some traverse which had not been taken’’. 


For the Commissioner of Income-tax, reference has been made to Broken 
JJill Proprietary Co. v. Broken Hill Municipal Council{2) : the question related 
to the valuation under the Local Government Act, 1919, of New South Wales. 
There was an adjudication as to valuation for a previous year and the question 
arose as to the valuation for the subsequent year. The point of res-judiceita was 
raised on the ground that the adjudication by the Court for the previous year 
would be conclusive as regards the subsequent years. Lord Carson in rejecting 
this contention stated: “It was also contended before this Board on behalf of 
the respondents that having regard to the said decision of the High Court of 
Australia the question raised by this appeal is res jiulicata as between the appel- 
lants and the respondents, and the appellants are estopped from contending that 
such decision of the High Court of Australia is wrong It has been pointed out 
Ihit no such question was raised or pleaded either before the District Court or 
Il.e Supreme Court in New South Wales, nor has there been any adjud.cat.on 
or finding upon it. There is, however, no substance m this contention The 
e'ecision of the High Court related to a valuation and a liability to a tax m a 
previous vear, and no doubt as regards that year the decision could not be div 
puted The present case relates to a new question— namely, the valuation for 
a different ye^ar and the liability for that year. It is not eadem quesUo, and 
therefore the principle of res judicata cannot apply . 

on the nature of the property ^ pertain property is trust property 

o"r not Uht'nothinT.o ^ith’the flu^at^ i^he 


(U il«86) A. C. 156. 


(1926) A. C. 
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if decided by a Court on a reference made to it would be res judicata in ttat the 
same question cannot be subsequently agitated. But if the question is decided 
by a Court on a reference which depeni upon considerations which may vary 
from year to year, e.g., the case in which the average valuation had to be taken, 
there could be no question of res judicata. 

The next question is whether even assuming that tlie matter is hot res 
judicata, it would not create an estoppel by record against the Income-tAx Offi- 
cials. 


In this connection the argument of Mr. Krishnaswami Ayyangar is that 
even treating the Income-tax Officials as a quasi judicial body and a Court, the 
principles of natural justice and expediency ought to prevent Income-tax Offi- 
cers from going back on their previous decisions. Reference has been made to 
the passage in Halsbury’s Laws of England I have already quoted. 

It seems to us that where Income-tax Officials have after enquiry pro- 
eluded to assess the assessee on a certain basis, though they may be entitled to 
re-open the enquiry they cannot arbitrarily change the assessment simply on 
the ground that the sueeeding Officer docs not agree with the preceding Officer’s 
finding. The position is just like the position of any two parties who have pro- 
ceeded on a certain basis in their relations. It may be open to one party to 
jeopen the matter. But if he wants to do so, there should be facts wjiich would 
entitle him to do it. If fresh facts come to light which on an investigation 
v/ould entitle the Income-tax Officer to come to a different conclusion from that 
of his predecessor we think he is entitled to reopen the question. But if then 
are no fresh facts, it is difficult to see how he can arbitrarily go behind the 
finding of his predecessor. The same principles of natural justice or judicial 
dealing which courts impose upon Income-tax Officers would prevent them capri- 
ciously setting aside the orders of their predecessors based on enquiry. In the 
present case if there were no fresh facts, we do not think the Income-tax Officer 
can simply say that he would not be bound by the order of his predecessor affect- 
ing a question like the present, namely, whether a certain sum is the capital of 
the ffnth or a loan. But if on investigation any additional facts come to his 
notice which he considers sufficient, he would be entitled to act upon that addi- 
tional information and we do not think the Courts of justice can interfere. If 
there is evidence on which he could have acted it is not for the Court to constitute 
itself into a Court of appeal and see whether that evidence is sufficient or in- 
sufficient. 

As regards the question as to the power of the Income-tax Officer to 
demand the production of accounts beyond three preceding years the provisions 
of sections 22, 23, and 37 have to be considered. The contention for the peti- 
tioners is that in no case can accounts for over three years be called for whatever 
may be the nature of the enquiry. For the Commissioner of Income-tax it is 
contended tliat the limitation as to three years applies to a case where the Officer 
proceeds to assess under section 23 (4) and that in other eases the Income-tax 
Officer is not precluded from calling for evidence. 

Sections 22 and 2'3 deal with the return of the income furnished by the 
assessee for the purpose of being assessed. Sub-section (2) empowers the 
Income-tax Officer to serve a notice upon the assessee requiring him to furnish 
within the period specified therein a return in the prescribed form of his total 
income during the previous year. Sub-section (4) enables the Officer to remire 
the assessee to produce such accounts or documents as the Officer may re^ro. 
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accounts are concerned, the proviso says that the Income-tax Offi- 

f'n-^rf ^ require the production of any accounts relating to a period more 
Inan three yars prior to the previous year. 


Ejection 23, sub-section (4) deals with cases where the Income-tax Officer 

assessra^t to the best of his judgment and it says 
d at he can do so if the ^sessee fails to make his return under sub-section (1) 
si^-seetion (2) of section 22 as the case may be, or fails to comply with all 
the terms of the notice issued under sub-section {4) of the same section, (.r 
Jiaving made a return fails to comply with all the terms of the notice issued 
under sub-section (2) of section 23 which refers to the appearance of the per- 
scm submitting the return at the office of the Income-tax Officer and the iiro- 
duction of any evidence on which such person may rely. Under sub-section (2) 
of ^etion 23 it is the evidence which the assessee has lo rely on that is required 
to DC produced* Section 37 refers to the power to tskc evidence and empowers 
thp Officer to enforce the attendance of any person, and to examine him on 
oath or affirmation, to compel the production of documents and to issue commis- 
sions for the examination of witnesses. 


Reading these sections together we think that the proviso to sub-section 
\4) of section 22 when read with section 23, sub-section (4) only limits the 
power to call for accounts for more than three years prior to the previous year 
when the Income-tax Officer has to make the assessment to the best of his judg 
ment; whore the conditions mentioned in sub-section (4) of section 23 exist. 
’Where however during the course of an enquiry the Income-tax Officer is not 
going to make the assessment to the best of his judgment owing to want of 
materials but proceeds to make an enquiry as regards the truth or otherwise 
of the allegations made by the assessee in his return in order to determine whc 
iher the assessee has made out his allegations, there is nothing to prevent the 
Income-tax Officer from requiring the assessee to produce any evidence including 
accounts. It will be unreasonable to suppose that where, for example, an assessiM; 
•claims certain deductions and the Income-tax Officer wants to make an enquiry 
into the truth or othenvise of the allegations it is open to the assessee to retee 
to produce any accounts beyond the three years fixed in the proviso to sub-section 
^4) of section 22, and require the Income-tax Officer to come to a decision on the 
hiat^ials afforded by the three years accounts. 


As regards the presumption to be drawn from the non-producti^ of the 
account books, we think the case will be governed by section 114 of the Evidene.; 
.Act. Illustrations (g) and (h) refer to cases of non-production of accounts 
and documents and refusal to ans\ver questions. 


Where an a.s‘^ossment is made under section 23 (4) it 
how an income-tax Officer can call for the production of books 
buocific^a in the proviso to section 22 and then draw an adverse i^erence 
pur^sc of penal assessment. It will really be defeating the protectaon ^yen by 
seetioii 22 (4) But where the accounts are called for otherwise than for tha 
purpoL the'; is no rein why the presumption should not be drawn as in any 

ordinary case. 

In this case the accounts were called for during the course of the enquiiy 
es to whether the deduction claimed by the assessee should be granted “ “ot, ^d 
we thrnk 1 Income-tax Officen was entitled to draw an adver^ ^ei^cP 

rwmg to !ne nomproduetion of the account books. It is 

ther the books were available or not. The assessee says they were lost or des- 
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troyed but the Income-tax Officer does not believe it. It is not for us te eay 
whether the Income-tax Officer was justified or not in his conclusion. 

This disposes of all the points argued before us. The petitioners will pay 
the Respondent Rs. 250 for costs. 


JUDGMENT. 

[0. P. Nos, 176 and 229 of 1928]. 

These petitions are governed by our decision in O. P. Nos. 177 and 178 
of 1928 as only the points argued in 0. P. Nos. 177 and 178 of 1928 have been 
pressed before us in these two petitions. 

The petitioners will pay the Respondent Rs. 250 for costs. 


JUDGMENT. 

[O. P. Nos, 175 and 253 of 1928]. 


In these two petitions the same two questions namely, the question of res 
judicata and the i^erence to be drawn from the non-production of account books 
we^ argued, and for the reasons given in 0. P. Nos. 177 and 178 of 1928 the same 

^ in these two petitions as was given in 0. P. Nos. 177 and 

178. The petitioners wiU pay the Respondent Rs. 250 for costs. 


[310] PRIVY COUNCIL. 

ON APPEAL FROM THE HIGH COURT OP JUDICATURE AT.BOMBAr. 

Pbesent: 

Lord Buckomter, Viscount I>unedin, Lord Tomlin, Sir George Loumdes and 

Sir Binod Hitter, 


(4th November, 1929]* 
The Commissioner of Income-tax, Bombay 

V, 

The Ahmedabad New Cotton Mill s Co., Ltd. 


Appellant* 

Respondents. 


Indian Inaome-tax Act {XI of 1922), Secs. 3 md l^Uvdervaluation of 
'^pemy ^ closing stock of a gear^Jnconie~tax Officer revaluing clo^ stoJc 
at true Value-Refusal of assessee^s cZatm for revaluation of opem^iock— 
Opening and closing stock to be given true value. * ^ ^ 

. Pi® \iheir- of income put in. a profit and loss account 

end a baZoTice sheet wherem Uieir opening and closing stock for the year were 

umtt^down at <m un^rvaluation. The Inoome-tdTofficer revaluing the T't 
Wff at its true value made an assessment, declining to^rdue 

oplnwg stock at its true value os clafimed by the assessees. 

HELD, the real profits of the assessees could not be asoertainrii h 4 i 
merely rainng the valuation of the closing stock, not takina ^ 

t he similar undcrvd l mtion of fte opmi ng ItLk ' ^ ° c<»»s«i«rot.o» 
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Judgment of the High Court affirmed. 

Appeal (Privy Council Appeal No. 43 of 1929), preferred aadinst the 
Judgment of the High Court at Bombay, (Marten, C.J., and Kemp, J.), reported 
JQ 3 I. T. 0. 91. 

A. M. Dunne, K. C. and Reginald Hills, for Appellant. 

A. M. Latter, K. C. and C. J. Colomhos, for Respondent. 


JUDGMENT. 

LORD BUCKMASTER: The question submitted for the opinion of the 
High Court is in the following term: “When the opening and closing stocks” 
their Lordships think that there ought to be introduced “of a business” “are 
both undervalued, whether the real profits of the company of a particular year 
can be ascertained by merely raising the valuation of the closing stock, not 
taking into consideration the similar undervaluation of the opening stock”; 
and the answer is that in the opinion of the Board, they cannot. 

The method of introducing stock into each side of a profit and loss 
account for the purpose of determining the annual profits is a method well 
understood in commercial circles, and does not necessarily depend upon exact 
trade valuations being given to each article.- of stock that is so introduced. 
The one thing that is e&*sential is that there should be a definite method of 
valuation adopted which should be carried through from year to year, so that 
in case of any deviation from strict market values in the entry of the stock at 
the close of one year it will be rectified by the accounts in the next year. It 
may of course, be that in so adjusting the figures of stock there may be special 
cases in which the valuation is so treated as justly to cause it to be open to dis- 
pute. But their Lordships have nothing whatever to do with that in tMs parti- 
cular case. They are asked to answer a perfectly simple question which, upon 
the face of it, in the opinion of the Board, would answer itself. If the method 
of altering both valuations is not adopted it is perfectly plain that the profit 
which is brought forward is not the real one. It may be more or it may be 1^, 
but it has no relation to the true profit if the stock is valued on one basis vijen 
it goes out without considering the value of the stock whfen it comes m. When, 
therefore there is undervaluation at one end, the effect is to cause both a 
smaller debit in respect of the stock introduced into the next account ^d a 
larger sum for profits realised by the sale, change in market values bemg 
diately reflected in the price obtained for the goock that are sold; Jhe^ cir- 
cumstmices to contend that there should be undervaluation at one end and not at 
the other is to raise an argument which their Lordships cannot accept. 

Further, section 13 of the Indian Income-tax ^^22, says : “Income 
nrofits and gains shall be computed for the purposes of seetioM 10 H and 12 in 
iccordaiice with the method of accounting regularly employed by the ' 

Of course That must be the method regularly and properly employed by the 
lise sc e and it has never been suggested here that this has not been the method 
regularly employed, nor, in their Lordships’ opinion, was it improper. 

Their Lordships have merely to consider the point ^ 
sioner, and it is siiiLnt to say that for the above reasons the judgment of the 

High Court is, in their . opinion, right. 
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Their Lordships will therefore humbly advise His Majesty that the appeal 
be dismissed with costs. 

Solicitor, India Office, Solicitors for Appellant. 

Barrmv, Rogers and Nevill, Solicitors for Respondents. 


1341] IN THE HIGH COURT OF JUDICATURE AT ALLAHABAD. 

Before Mr. Justice Mukerji and Mr. Justice Nianmtullah 

(21st November, 1929). 

Ram Prasad, Principal Agent of Tehri State . . Assessec. 

V. 

The Commissioner of Income-tax, United Provinces . . Ref erring Officer. 

Indian Income-tax Act {XI of 1922), and Government Trading Taxation 
.‘ict {III of 1926 ) — Applicability of the Acts to Tehri State — Government 
Trading Taxation Act, if ultra vires of Indian Legislature — Sale of State timber 
in British India — Assessmefit on estimated profits from timber sale — Trading in 
British India. 

The Government Trading Taxation Act, III of 1926 is not ultra vires of 
the powers of the Indian Legislatwre, and this Act, and the Indian Income-tax 
Act, XI of 1922, are applicable to the Tehri State which is part of His Majesty*s 
Pominions, being a territory under His M\ajesty*s protection. 

The assessee, the Tehri State, sold timber grown in the State by acceptance 
at the State capital of the offetrs received at the annual auction held at Dehra 
Dun in British India, the monies due to the State thereunder being deposited by 
the purchasers in the Dehra Dun branch of the Imperial Bank of India. The 
State had also a trading department in charge of a State official with head-quar- 
ters at Hardwar which arranged for sales im British India. 

On an assessment for the year 1926-1927 m respect of profits arising 
from the timber business in 1925-1926, worked out at 35 per cent, of the gross 
receipts, the State contended inter alia that the Government Trading Taxation 
Act of 1926, did not apply in respect of transactions prior to the 1st of April 
1926, that the. sale proceeds were capital receipts and that there was no tradina 
in British India. 

HELD, that the acts of the State constituted *Hrading in British hxdia** 
and in view of Sec. 3 of the Government Trading Taxation Act, tax for the year 
1926-1927 was to be paid on the profits earned in the year 1925-1926, md 

(2) Jhat the assessed amount represented not capital buf CstinUited 
profits from the business of growing and felling timber. 

Case [Miscellaneous Case No. 671 of 1929], stated under Sec 66 (2) of 
the Indian Income-tax Act (XI of 1922) by the Commissioner of Tncome-tax 
Uiiited Provinces, for the opinion of the High Court. 
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CASE. 

This ease was originaUy referred for the decision of the High Court at 
the request of the assessee while the case was still pending before me in appeal 
The reference was thus premature and was accordingly returned by the order of 
the High Court dated March 4, 1929, with the direction that it should be re- 
stated after the final order has been .passed. Now that the assessment has been 
finally disposed off, the case is stated for the decision of the High Court, under 
section 66 (2) of the Indian Income-tax Act. 


2. The Tehri State was assessed by the Assistant Commissioner of 
Income-tax on February 11, 1928 in respect of its income arising from business 

carried on in the year 1925-26, under the Government Trading Taxation Act 
read with the Indian Income-tax Act. 

3. The State carried on its business in the following two ways: — 

(i) It sold its trees to contractors, holding a preliminary auction at 
Dehra Dun and the final auction at the State Capital, while th6 money due to 
tlie State was deposited in a number of cases in the Imperial Bank of India, 
Dehra Dun. As these receipts obviously included the profits arising to the 
State from these payments made by contractors, in the Imperial Bank of India, 
such profits were included in the assessment. 


Note. — The sentence in the appellate order reading; “The State sold Its trees to 
contractors who are resident In British India holding a preliminary auction at the 
State capital ... Is manifestly an error by elision. It was clearly intended to read: 
“holding a preliminary auction in Dehra Dun followed by a final auction at the State 
capital/' because It is no one's case that the preliminary auction was at the State capital. 
This is clearly a stenographic error. 

(ii) The State had also a trading department which has now ceased to 
exist and to which trees were sold as if it were an ordinary contractor. The 
department, after cutting down the timber, floated it down across the ^eat river 
to Hardwar in the United Provinces and Abdullaliphur in the Punjab. This 
department known as the “Departmental Timber Operations” with its head- 
quarters at Hardwar, came into existence at a time when the State found itself 
in a difficulty in selling the forest produce to contractors as the latter had 
formed themselves into a ring. The State, therefore, availed itself of the assist- 
ance of one of its biggest contractors — Rai Bahadur Pandit Ghananand — who 
offered to effect the sale of forest produce in a particular manner, in order to 
break the ring. He ran the business for some time and then fell ill and died. As 
he was seriously ill, he made a request to the State that some one else should be 
deputed to take charge of the work from him. It is not clear from informations 
furnished by the State at what precise date Rai Bahadur P^dit Ghananand died 
and his connection with the business terminated. As his brother refused to 
carry on the contract or be responsible for anything as from the date of the 
original contractor’s death, the State appointed one Pandit Sadanand Naithani, 
one of its own officials, in order, to carry on the work on the same conditions 
on which the original contractor had been appointed. It was urged that the 
business carried on by the Departmental Timber Operation 
with the State and that the income arising therefrom should not be included m 
the assessment of the State. The State, however, adduced no 
this and the assessing officer held that all the operations earned on by this 

department were those of the State. 
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4. The assessment was accordingly made on the profits of the Depart- 
mental Timber Operations as also on the profits contained in the sums credited 
by the contractors to the State account in the Imperial Bank at Dehra Dun. 

5. It would perhaps be useful to mention how the profits were arrived 
at. The State had worked out an income of Rs. 867 as the profit of the Depart- 
mental Timber Operations in the following manner: — 


Gross receipts 
Deduct— 

(<3) Working and establishment ex- 
penses and other charges . a 
( ft) Royalty paid to the State fores' 
department 



Rb. 

... 8,70,800 

Rs. 


8,69,933 

4,73.49o) 

867 


The State showed this very small profit of Rs. 867 because a very large 
pim was debited to the account as royalty as if it was an expenditure incurred 
in earning the profits. The profits, on adding the amount debited as royalty, 
'came to Rs. 4,74,357. The contention of the State is that the royalty represents 
the price of the raw forest produce, i.e., the cost of growing the forest to the 
State and as such is not assessable. The manner in which it is calculated is des- 
cribed to be in the following manner. The cost of cutting and transporting the 
timber to the place of .sale is calculated and an amount varying from 10 per cent, 
on the expenditure is allowed to the contractor as profit. The balance of the 
value of the tree is taken by the State as royalty. For instance, if a tree were 
sold for Rs. 100, and it cost Rs. 50 to cut and transport it, the profit allowed to 
the contractor would be some sum between Rs. 5 and Rs. 10 and the balance, i.e., 
Rs. 40 to Rs, 45, would be royalty. The State, however, adduced no evidence to 
support this contention. It was further represented that the business carried 
on by the Departmental Timber Operations had actually resulted in a loss to 
the State and that the expenditure incurred by the State in producing its trees, 
whatever it may be, was also to be set off against the receipt. The State, how- 
ever, did: not adduce any evidence to show what this expenditure was. It was, 
therefore, difficult to find out a sound basis for calculation. And for this 
purpose the financial accounts of the Forest Department of the United Provinces, 
which have been published in the annual reports, were examined for several 
years and it was found that they yielded a profit of 44 per cent, after allowing all 
expenditure ^‘direct’' and '‘indirect’’ from the gross receipts. The “direct 
expenditure” includes mainly the cost of marking trees, checking export and 
■generally expenditure incidental to the realization of the revenue of the year as 
also the cost actually incurred in converting forest produce into marketable 
timber and exporting it to market, while “indirect expenditure” is that incurred 
oh tiding woods, building and repairing roads and bouses and generally im- 
proving and maintaining the estate. The rate of profit disclosed by the figures 
contemed in the annual reports of the Forest Department was considered to he 
a reasonable gruide in Climating the profit of the Tehri State forests and in 
view, of the representations made by the State, a wide margin was allowed and 
a rate, of 40 per cent, was applied to the amount of Rs. 4,74,357, i.e., the gross 
reedpts minus working and establishment and other charges. The assessment 
.was accordingly made on an income of Rs. 1,89,742. 

As regards the profits on the payments made by the contractors in the 
toperial Bank of India, Dehra Dun, the State supplied the assessing officer 
with the infomation that Rs. 5,06,652 had been received in the Imperial Bank 
of India and the assessing officer estimated the profit to be Rs.. 2,02.660 at a 

V 
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a. 


as agairet 
as agalnft 


Ra. 
36,717 11 
21,400 2 


P- 

0 

0 


late of 40 per cent, of these receipts. It was, however, represented in appeal 
that the figures furnished by the State at the time of the original assessment 
were not correct and that the actual receipt amounted to only Rs. 3,74,464 and 
not Rs. 5,06,652. The Commissioner accepted the revised figures and took the 
jirofits to be Rs. 1,49,785 instead of Rs. 2,02,660. The total income was accord- 
ingly reduced from Rs. 3,92,402 to Rs. 3,39,527 and the income-tax and super-tax 
demand was reduced to the following figures: — 

Rs. a. p. 

Income-tax ... 31,830 11 0 

Super-tax ... 10,095 7 0 

The rate of profit applied was, however, challenged in appeal and the 
Commissioner of Income-tax decided to give the State a further opportunity to 
prove that the rate of profit in the State was less than 40 per cent, and, therefore, 
remanded the case to the Assistant Commissioner of Income-tax for further 
detailed enquiries and for the examination of such evidence as might be produced 
before him on behalf of the State. The Assistant Commissioner made a detailed 
enquiry and gathered some valuable information from the records of the Forest 
Department which are embodied in his report, dated September 13, 1928 (appen- 
dix E).® He came to the conclusion that the rate applied by him was quite fair 
and that there was no reason for him to vary the original estimate. In order, 
however, to be on the safe side, I made a further reduction in appeal (appendix 
p’)® and applied a rate of 35 per cent, as against 4*0 per cent, applied by the 
Assistant Commissioner of Income-tax and took the profits to be Rs. 2,97,087 and 
reduced the original demand to : — 

Rs. a. p. 

. . 27,851 15 0 
. . 18,567 15 0 


Income-tax 

Super-tax 

6. The State has not accepted the assessment and has demanded a refe- 
rence to the High Court on nine grounds (appendix B)®. The points of law 
which arise from them are stated as follows: — 

(i) Whether the Government Trading Taxation Act and the Indian 
Income-tax Act arc applicable to the Tchri State? 

In the opinion of the Commissioner the ans^ver is in the affirmative ■ 
It mav. however, be observed that it was conceded m the course of 
the appeal before my predecessor (vide his appellate order dated 
March 14 1928— appendix A)® that the State ‘‘had no wish to 
challenge the jurisdiction of the Income-tax Department. It w^ 
rather a question of comity, i.e., a political que^ion. 
connection my predecessor rightly observed that it was his duty 
to apply “the provisions of the law without any reference to 

political considerations.’^ 

Ciil Whether since the Government Trading Taxation Act only came 
^ ^ into force “n April 1. 1926, there is any liability for ^essmen 
with reference to transactions which took place before that date? 

My predecessor has discussed this point in detail in Paragraph 3 of 
hi^ annellate order, dated March 14, 1928 (appendix A) 

Tina in^itlv remarked that* “The fact that the Government Trading 
Taxation Act only came into'force on April 1, 1926 do^not mean 
that the profits of the preceding year shall not form the has^ 
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the assessment to income-tax in the year 1926-27”. The Commis- 
sioner is of opinion that the question should be answered in the 
affirmative. 

Oii) Whether the royalty i& nothing but the price of the forest produce 
as it stands in the ground and, therefore, not assessable? 

There is nothing on the record to show that the amount of royalty 
debited to the accounts does actually represent the price of the 
forest produce to the State. In effect it is nothing but a portion 
of the gross profits which is taken by the State on its transactions. 
I, therefore, do not think the question can be answered in the 
affirmative. 

(iv) Whether the acts of the State in arranging for the sale of timber 
and in receiving the proceeds of the contracts in British India 
eonstitu^ trading in British India? 

This appears to be more a question of fact than of law, but as the matter 
is not free from doubt, it is also being stated. The question has 
been discussed in detail in paragraph 6 of my predecessor’s appel- 
late order, dated March 14, 1928 (appendix A)*. I do not think 
it necessary to add anything to what has been said there and, for 
the reasons given therein, I am of opinion that the answer to this 
question is in the affirmative. 

7. Certain other grounds given in appendix have been taken by the 
assessee but they were either never raised in appeal and as such do not arise out 
of the order passed under section 31 of the Act or raise a mere question of fact 
or are mere amplifications of the grounds already dealt with and have not, 
therefore, been stated. 

8. The relevant portion of the revised statement of the case was sent 
to the assessee for representation and observations, if any, and a copy of his 
representation, dated April 28, 1929 as well as copies of the Home Member’s 
letter No. C. 1089, dated August 27, 1928, and of the petition dated January 1, 
1929, referred to in paragraph 5 thereof, are appended as appendices G,* H* and 
I* for the information of the Hon’ble High Court. I do not consider it neces- 
sary to make any alteration or addition. 

9. I may further submit that appendices F,* 6'/ H* and !• have only 
been attached to this statement as all other appendices quoted therein are con- 
tamed in the previous statement of the case already submitted. 

Sir Tej Bahadur Sapru, for the Assessee. 

The Government AdvocaUt for the Crown. 

t) UHGMENT, 

This is a reference by the Commissioner of Income-tai under eectiofi 
66 (2) of the Indian Income-tax Act of 1922. 

The assessee is the Tehri State. It appears that the State has grown 
timber within its territory and annually it arranges to sell the timber at two 
places in British India, namely, Hardwar in the United Provinces and Abdulla- 
pur In the Punjab. The method of business is this. Annual auctions are hold 
in l)ehra Dun and certain prices are offered. These offers are communicated to 
thg State capi tal, and there, on their acceptance, money is depoated by the pur- 

♦ Hot Printed. " """" 
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cliasers in the Imperial Bank of India, in its Dehra Dun Branch. It pkd 

appears that, later on, the State appointed a certain gentleman, by the name of 

Pandit Ghananand, to carry on the sale of timber. He having died shortly 

after a State official was appointed to carry on the business. This was Pandit 
Sadanand. 

The year on the basis of the income of which income-tax is to be calcu- 
lated is 1925-26. The tax is to be paid in the year 1926-27. An assessment 
having been proposed, the State opposed it oh several grounds. There was an 
appeal to the Commissioner of Income-tax and he considerably reduced the 
proposed tax. Being, however dissatisfied with the ultimate assessment, the 
Tehri State asked for a reference, and four points have been put before us for 
our opinion. These are: (1) Whether the Government Trading Taxation Act 
and the Indian Income-tax Act are applicable to the Tehri State? (2) Whether 
since the Government Trading Taxation Act only came into force on April 1, 
1926, there is any liability* for assessment with reference to transactions which 
took place before that date? (3) Whether the royalty is nothing but the price 
of the forest produce as it stands in the ground and, therefore, not assessable? 
(4) Whether the acts of the State in aiTanging for the sale of timber and in 
receiving the proceeds of the contracts in British India constitute trading in 
British India ? 


The case for the assessee has been very ably and at some length argued 
by Sir Tej Bahadur Sapru, and we are greatly indebted to him for his illumina- 
tive arguments. 

The first point is that the Tehri State is not amenable to the jurisdiction 
of the Indian Legislature, and neither the Income-tax Act nor the Government 
Trading Taxation Act can apply to the State. To start with, we have to see 
whether the Government Trading Taxation Act (III of 1926), is applicable; for 
liiat Act has, to some extent, amended and explained certain provisions of the 
Indian Income-tax Act of 1922. By the preamble of the Government Trading 
Taxation Act we are told that this Act was meant “to determine the liability of 
certain Governments to taxation in British India in respect of trading opera- 
tions." The object, therefore, of the Act is to tax Government who may be 
trading in British India. The Legislature deliberately has set out on taxing 
Governments. Section 2 of the Act reads as follows: (1) Where a trade or 
business of any kind is carried on by or on behalf of the Government of any 
part of His Majesty’s Dominions, exclusive of British India, that Government 
shall in respect of the trade or business and of all operations connected there- 
with,^ all property occupied in British India and all goods o^vned in Britm 
India for the purposes thereof, and all income arising in connection therewuth, be 
liable (a) to taxation under the Indian Income-tax Act, 1922....... By 

sub-section (3) of the same section 2, we are furnished with the meaning of the 
expression “His Majesty’s Dominions.” The expression is defined to include 
“any territory which is under His Majesty's protection...... , Now, the 

efuestion is whether the Tehri State is part of His Majesty s DommioM. If 
it is the Government Trading Taxation Act of 1926. would be applicable, y 
llrue of snb-s^Xi 1 of soetimi 2^ The treaty ween the Tehri State and the 

British Government has been read out to us It will be anted 

V^ol I of Treaties, Engagements and Sanads by Aitchison. The grant 

quoted above in our opinion, furnishes to us an answer as to what is meant by 
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the phrase “His Majesty’s protection”, to be found in section 2 (3) of the 
Government Trading Taxation Act. In our opinion the Tehri State is included 
in a territory which is under His Majesty’s protection. It would follow, as we 
have already mentioned, that the Government Trading Taxation Act of 1926 is 
applicable -to the Tehri State, 


Now, let us see what is the significance of the passing of the Act III of 
1926. By sub-section 2 of section 2, “For the purposes of the levy and collec- 
tion of income-tax under the Indian Income-tax Act, 1922 any Govern- 

ment to which that sub-section applies shall be deemed to be a ‘company’ 
within the meaning of that Act, and the provisions of that Act shall apply 
accordingly.” The result is that within the meaning of section 3 of the Indian 
Income-tax Act of 1922, a Government, which carries on trade in British India, 
IS to be treated as a company. The trading ‘company’ is liable to pay income- 
tax under section 3 of the Act of 1922. The relevant portion of that section is 
as follows Where any Act of the Indian Legislature enacts that income-tax 

shall be charged for any year , tax shall be charged in respect 

of all income, profits and gains of every individual, Hindu undivided 

family, company, firm and other association of individuals.” The trading 
Government as a ‘company’ becomes liable to pay income-tax under section 3. 


The learned counsel for the assessee has argued that under Sec. 65 of the 
Government of India Act, the Indian Legislature has power to make laws only 
for persons within British India and the Tehri State being not a person within 
British India is not subject to the Indian Legislature. In this view, the learned 
counsel went on to argue, the whole Act HI of 1926 was Mltra vires of the Indian 
Legislature. We do not think that this argument is quite sound. The English 
Interpretation Act of 1889, by See. 19, defines the word “person”. Sec. 19 
runs as follows: — “In this Act, and in every Act passed after the commencement 
of this Act, the expression ‘person’ shall, unless contrary intention 
appears, include any body of persons, corporate or incorporate.” It may be 
that the person who governs the State is a single individual or a 
body of persons. In either case, the Government authority, single or several 
jn number, will come within the definition of the “person” in section 65 of 
the Government of India Act, and those persons, carrying on business within 
Lntish India would be subject to any law that the Indian Legislature should 
frame and promulgate. The object of the Income-tax Act is to charge income 
acquired m British India, and it is not in the contemplation of the Act to claim 
anything in respect of something done in the territory of a Government which 
may have sovereign rights \vixhm its own territories. In our opinion the Act III 
of 1926 was infra vires of the Indian Legislature. 


i K * question No: 2. The argument is, that the income that 

IS being taken into consideration, for taxation aeprued to the State in 1925-26 

^ QoV Trading Taxation Act came into force on the 1st April 

1926 and that, therefore, it could lyive no application to the income which \v&l 
earned m the previous year (1925-26). On the face of it. this argument is very 
attractive, but in view of the language emploj'ed in section 3 of the Indian Taxa. 
tion Act, we do not think that it has much force. The Tehri State, we have 
been told, has continued this business in yeai-s subsequent to 1925-26 and the 
Income-tax Department has sought to assess it for the year 1926-27 The tax ia 
P be paid in and for that year. The Income-tax Department is armed With 
powei-s to tax the Tehri State any time after the 1st April 1926. That beins? so 
let us read section 3 of the Act HI of 1926. We have already read it Lee 
before. Now substituting the years with which we have to deal the section 
would read aa follows: “Where any Act of the Indian Legislatm en«ta“ 
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meome-tax shall be charged for the year 1926-27 tax.. shaU be 

. ,‘mf f of oil the income, profits and 

S<iins of the previous year (1925-26) '■ This is the natural reading of 

section 3 in view of the facts before us. It seems to be quite clear to us ?hat 
t.ie tax which has to be paid by the Tehri State for the year 1926-27 is to be 

^ ! -J .V 1 tJl6 year 1925-26. If the State 

‘"''smess, say, in the year 1930-31, the tax paid by it, ;m 
19oU-3l. on the basis of the income of 1929-30, would be liable to be refunded, 

V? oo Qn^ income of the year 1930-31 fell short of the income earned in 


^ow we come to the third point. The argument of the learned counsel 
for the assessee is that the money received is really the value of the capital, 
which has changed its shape, and there are no profits. This really, in our view 
at any rate, is a question of fact. How the Income-tax Department has looked 
upon the matter is this. By sale of timber the State is supposed to have made 
profits. For growing timber a certain amount of capital expenditure is neces- 
sary. The British Indian Government has also extensive forests. It employs 
officers, spends money, sells timber and makes a profit. The Income-tax 
Department assumed, in the absence of any evidence to the contrary, that the 
Tehri State does the same. The net profits made by the British Indian Govern- 
ment amounts to about 44 per cent. The Commissioner of Income-tax reduced 
the profits which the Tehri State, presumably, made to 35 per cent. Now, to go 
back to the argument of royalty, as we have already stated, it is virtually a 
question of fact. The question is whether what has been received by the Tehri 
State is the value of its capital, or whether it includes capital and profits. We 
have already mentioned that the State carries on this business of growing timber 
and selling it. This presumably, is done for profit. We have already stated 
that the British Indian Government does the same thing and makes a profit. It 
is, therefore, reasonable to expect that all the money that was sunk in the busi- 
ncss brought back not only itself but something more, in the shape of profit. If 
it were the case that what were the receipts were only the capital, which had 
cJianged its shape, the argument of the learned counsel would have been very 
good. We find that the amount on which the tax has been assessed, repre- 
sents no capital but only the estimated profit. In this view, the answer that we 
should retui-n is that only the income has been taxed and not the capital. 


Coming to the fourth point here again is a question of fact, although 
the learned Commissioner was doubtful whether it was purely a question of fact 
or partly a question of law. The question is whether the arts of the State m 
arrLging for the sale of timber and in receiving the proceeds of the contracts 
in BrUish India constitute “trading in British India T\e are of opinira that 
the answer must be in the affirmative. The sales were arranged m British 
IndiaTnd the money was received in British India. What remained to be done 

^n^the capital of the State itself was the acceptance of ^ The 

^.nrnhaser We do not think that the matter requires much discussion. The 

roney was received by the Imperial Bank at Dehra Dun as agent of the 

Tehri State. The receipt by the Bank was a receipt on behalf of the State. 

already stated, we answer the question in the affirmatne. 

tL result is that none of the grounds taken by the Tehri State appears 

to be ^his Judgment be sent to the Commissioner of Income-tax 

as the answer to his reference to thisOourt. 

The learned Government Advocate is entitled to a fee of Rs. 250, if h. 

files a certificate of fee within a month. 
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(342) IN THE COURT OF THE JUDICIAL COMMISSIONER, NAGPUR. 


Before Mr. Mocyiair and Mr. Munfe, Additional Judicial Oommissioners. 

(22nd November, 1929). 

Ballarpur Collieries . . Asses$ees.* 

V. 

The Commissioner of Income-tax, Central Provinces . . Referring Officer. 
and Berar 


^ Indian Income-tax Act {XI of 1922), Secs. 10 (2) (i»t) and 24 — Loss in 
business — Depreciation allowance, if claimable — Scope of proviso — Business 
loss, if to be increased by depreciation allowance. 


The assessees, a registered firm owning colli&t'ies, returned a 
loss of over six lakhs for the year 1928-1929, including therc'in an anvount of over 
2 lakhs on account of depreciation of buildings, machinery, etc., used for -he 
purpose of the business and claimed to set off this loss against the other income 
of the members of the firm under Sec. 24 of the Income-tax Act. The Income- 
tax Officer refused to make any allowance for depreciation osi the ground that as 
the firm had suffered a loss, depreciation could not be allowed for that year but 
must be carried forward under section 10 (2) (in) proviso (b). 


HELD, that the assessees were entitled to the depreciation allowance 
under sect^on 10 (2) (tn) and to increase ike business loss thereby. 


tK T*!f- f^scellaneous Judicial Case No. 32 of 1929], stated under 66 (2) 

?aV P. (XI of 1922) by the Commissioner of Income- 

tax, Central Provinces and Berar, for the opinion of the High Court. 


CASE. 

Abirchand of Kamptee and the Hon’ble Sir 
4 different NagPur, form 4 different partnerships for 

Pisgaon-Rajur Colliery, Sasti Col- 

partnerships hare, for the piir^ses of Income! 

Wardha w^^hTn w\le Incom^ta/6fficer of 

SinJe f juri^ietion Ballarpur. the head-quarters of the firm is 

^he firm is put doTin thet^tu^un^t 

Jetr^-sutredT it C ut 

thTeollieries!!!'’""* dep^eeiation on plant, maehinery’”and build^ngl” et of 


Ballarpur 
Ghughus R. I. 
Ghughus, Pits 2 and 3 
Pisgaon 
Sasti 


Rs. 

32,523 

27,612 

40,372 

89,009 

37,111 


A. I. a (1930) Nag. 18$ ; 26 N. L. R. 75. 


2,26,627 
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The Income-tax Officer, Wardha, after disallowing certain items claimed as 
expenses held that the net Joss was Rs. 2,94,772. In framing his calcu- 

lations he made no allowance for depreciation on the ground that “All the 
collieries show loss and hence depreciation cannot be allowed this year. They 
will be carried forward for being allowed in future.” 

2. Against this order of the Income-tax Officer an appeal was filed before 
the Assistant Commissioner, Nagpur, in which objections were taken to the 
disallowance of certain items and in which it was contended that the deprecia- 
tion allowance claimed should not have been carried forward for the purpose of 
being allowed in future years, but should have been allowed to be added to the 
loss of the year so that the total loss could be set off against the personal incomes 
of the two different partners in this firm. The latter claim was rejected by the 
Assistant Commissioner who observed: “As there has been no profit, no depre- 
ciation could be allowed, vide Ruling of the High Court of Lahore in the matter 
of the Income-tax Commissioner v. Messrs. M. D. Eadlidkisan & Sons of Rawal- 
”.In parenthesis the Commissioner would remark that the quotation of 
this ruling is inappropriate as neither of the points dealt with there are relevant 
to the present case. 


3. The firm has now requested, under section 66 (2) of the Indian 
Income-tax Act, that the following questions of law be referred for the decision 
of the High Court : — 

(a) "Whether the depreciation allowance under section 10 (2) (vi) of 
the Income-tax Act is claimable by an assessee only if the use or 
working of the machinery, plant, etc., depreciating brings profits 
or gains to the asses.see and does not result in loss in the year for 
which the alowance is claimed? 

(b) Whether the proviso \.h) to section 10 (2) (vi) is a bar to the 
claim of depreciation allowance where the assessee owning the 
machinery', plant, etc., has income, profits or gains chargeable 
under the Act and assessed to income-tax for the year in respect 
of which the depreciation allowance is claimed? 

(c) Whether on the facts of this case the disallowance of the deprecia- 
tion allowance by the Income-tax authorities was legal or autho- 
rised under any of the provisions of the Act? 


A copy of the application is attached (App. A.)* 

4 In the opinion of the Commissioner, the second <^^on does not 
arise The assessee in this particular instance is a &rm which hM no other 

income, profits or gains than that received from the “ f-^the 

that each partner in the firm has other income agamst which hm loss for the 

tt leZU^oiTe ^r^Ve^r oflaplted: 

EX £ir.=£" - 

questions for the consideration of the Court. 

5 The first question can, in the opinion of the Commi^oner. be more 
TtrppUclv stated and is therefore stated as follows:— In view of the proviaons of 
Teetion 10 (2) (vi) of the Indian Income-tax Act, 1922, can an assessee claim m 


• Not Primed. 
(1) 3 I. T. C 73. 
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the case of a business which has resulted in a loss, that the amount of that toss 
shall be in<*reased by adding the amount of depreciation calculated in ^e pres- 
6. The Commissioner is of opinion that a loss resulting from a busi- 
ness in a given accounting period cannot be increased by adding an allowance 
for depreciation. The latter is not an actual loss but reflects a decrease in the 
assets of the business which the Income-tax Act allows to be set off against any 

profits which arise. The answer to the question propounded is therefore/m 
the negative. 

P. R. Srinivasan, Advocate and A. D. M<pnde, Pleader for the Asseseees. 
D, N. ChowdJiri, for the Crown. 


JUDGMENT. 

Rai Bahadur Bansilal Abirchand and Sir Maneckji Dadabhoy are part- 
ners in a firm designated the Ballarpur Colliery. The return of income for the 
year 1928-29 shows that the firm had suffered a loss of over six lakhs incln^ng 
an amount of over two lakhs on account of depreciation of buildings, machinery 
etc., used for the purposes of the business of the firm. The income-tax BQ^kbitk 
ties in calculating the net business loss of the firm made no allowance for depQW- 
ciation stating that as the firm had suffered a loss depreciation could not 
a lowed for the calculation of that year, but would be carried forward for being 
allowed in future. The firm desires that the allowance for depreciation should 
be taken into consideration for the purpose of calculating the loss for the year 
in question. The members of the firm have other income against which the low 
oz the firm, as it is registered, can be set off under the provisions of s^tion S4 
of the Indian Income-tax Act and therefore desire that the net business low of 
tne .nrni should oe held to be as large as possible. 

2. The question which arises has been thus stated b7 the Inoome-m 
Commissioner:— In view of the provisions of section 10 (2) (vi) of the Indian 

“ assessee claim, in the case of a budness which has 

^ ^ increased by adding t “ 

amount of depreciation calculated in the prescribed manner t” * 

. j refer to the fact that the assessee is a registered firm 

and It has been argued before us that a registered firm cannot be described as an 
assessee. Section 24 (2) of the Act shows that a registered firm can be an 
assessee. The fact that the a^essec is a registered firm will he taken into consi- 
deration in my discussion of the question. I note that the word “loss” in the 

quedion means a loss of profits or gains which makes the provisions of section 24 
applicable. 

T understand the provisions of section 10 of the Indian 

t preceding sec^ns 

tion 6 states that different heads of income, profits and gains shdl be cha^ble 

manner"!!.'*® V sections gives instructions regard^Se 

mapner m -which one head of income, profits and^^ins is chargeable. sSdSi 10 

payable by an assessee under the head “bumness” ft doe* 

10104-17 
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4. Now section 10 (2) states that the profits or gains of any bn^ess 
carried on by an assessee shall be computed after making certain allowances. 
It gives no definite instructions for computing the loss of any business and it 
cannot be assumed that loss is calculated in exactly the same way as profits or 
gains. Clause (vi) (b) of the sub-section enunciates a special proviso regard- 
ing the allowance for depreciation; — “Provided that where fuU effect cannot be 
given to any such allowance in any year owing to there being no profits or 
gains chargeable for that year, or owing to the profits or gains chargeable being 
less than the allowance, the allowance or part of the allowance to which effect 
has not been given, as the case may be, shall be added to the amount of the 
allowance for depreciation for the following year and deemed to be 
part of that allowance, or if there is no such allowance for that year, 
be deemed to be the allowance for that year, and so on for succeeding years.” 
In Karam Ilahi yiuhamruad Shaft v. Chief Commissionery JncomedaXy 

it was considered that the profits or gains referred to were profits or gains gene- 
rally from whatsoever source derived. With the greatest respect I must dissent 
from this opinion ; section 10, as I have remarked, deals solely with the profits 
or gains of any business carried on by the assessee. I* remark that 
it would be still more difficult to hold that the profits or gains included profits 
or gains of a member of the firm which carried on the business. In my opinion, 
however, the provisions of section 10 (2) (vi) (b) give no assistance in the 
decision of the question referred to the Bench. In the first place, section 10 
refers to the computation of profits and does not deal with computation of loss. 
.In the next place, the proviso which I am considering deals with the case where 
effect cannot be given to an allowance owing to there being no profit; even if 
there is no profit in the business I consider that effect can be given to the allow- 
ance, if the assessee (or where the assessee is a firm, all the individuals who 
constitute the firm) can benefit by that allowance by virtue of the provisions of 
section 24. 

5. The question with which I have to deal relates to the. calculation of 
“loss of profit or gains” for the purpose of interpreting the provisions of sec- 
tion 24 of the Indian Income-tax Act. This section is as follows; — 

(1) Where any assessee sustains a loss of profits or gains in any year 
under any of the heads mentioned in section 6, he shall be entitled 
to have the amount of the loss set off against his income, profits or 
gains under any other head in that year. 

(2) Where the assessee is a registered firm, and the loss sustained 
cannot wholly be set off under sub-section (1), any member of 
such firm shall be entitled to have set off against any income, pro- 
fits or gains of the year in which the loss was sustained in respect 
of which the tax is payable by him such amount of the loss not 
already set off as is proportionate to his share in the firm. 

It is clear that the loss to which sub-section (2) refers is “loss of profits or 
gains”. This phrase is unusual, but must, when the loss is under the head 
“business”, mean loss on the year’s working. When the general principles on 
which profits or gains of a business are computed are utilised to ascertain the 
result of the year’s working and the calculation shows that there has been a loss, 
that is a loss of profits or gains. Now, clause (vi) (b) of section 10 (2) does 
not enunciate a general proposition regarding the calculation of the ® 

year’s business. It is applicable only when there is in reality no profits or 


(I) 3 I. T. c. ufl. 
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and it is not used for calculation of loss. The general principle is that 
Jhe dilution of value of buildings, machinery, plant and furniture should be 
taken into account in calculating the result of the year’s working; for the sake 
of convenience a certain percentage of the original cost is taken to represent the 

reason why this general 

principle should not receive full application in calculating the loss of profits or 
gams E veiy business-man will consider whether the machinery and furniture 
used for his busme^ have become less valuable when he is caloulating the result 

^ suppose that the profits of a business computed 

after making the allowance detailed m section 10 amount to Rs. 1,000 : s^ely. 

if the mcome had been ^ 2,000 less and the expenses had been the same, there 
would have been a loss of Rs. 1,000. 

6. In my opinion the question must be answered in the affirmative 

7. I add that the reasoning in Aru7iachal<im CMtiar v. The Contmis, 

S would involve an answer, qualified but to a 

great extent in the affirmative, to the question on other grounds. The learned 

Judges who decid^ that case oonadered that a partner of a firm, registered or 
or tfT earned on busing, was an assessee in respect of the profits 

therefore entitled to set off the loss in the 
the.firm again^ the profits in other business carried on by him 1 
^ertfuUy dissent from this reasoning. As I have pointed out, it is clear that 
a roistered firm can be an assessee. The firm, then, is the asseSee 
^ the profits and gai^ of the business of the firm. A partner is not as^ed 
wi^ regard to the profits of the firm and is therefore not an assessee Tt in ^tiIw 
under the provisions of section 24 (2) that a nartner in the fi™ t i^ a/ 
set off against the profits, for which the partnership k hable 
a proportion of the loss incurred by the firm Costs will he 
missioner. Counsel’s fee one hundred rupe^’. ‘ 
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Bef<yre Sir Oaurtmy Terrell, Kt„ Chief JvMice, Mr, Justice Das ' 

« 

and Mr. Justice Kuhoant Sahay, 

(25th November, 1929). 

J. M. Casey . 

• » Assessee** 

V. 

The Commissioner of Income-tax, Behar and Orissa . . Bef erring Officer. 

Indiatn Income-tax Act (Xl of 1922) Ser 9 n\ . . 

Cultivation of aloe plant-Sis^ fibre 

if agrundtural income, ^ * f<^ure vf, by machinery — Income, 

A.. * S‘aai.’S‘7£,‘2‘ j f 

the ahe -plant save in connection tuith Ihere teos no cuZWvoiton of 

machinery such as was employed by^h^J^ee *** 

economic process employed bV the JaTaSri^ a^Z “’‘■ 

«M^opsr sense ofZ uJd for the X "® "*<"•*'* 

a) iTt.C. 878. ^ 
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HELD, tJuit the whole of the profits derived from the manufacture of 
sisal fibre was agricultural income within the meam/mg of section 2 (1) (b) of 
the Act cmd as such exempt from assessment to income-tax. 

Case [Miscellaneous Judicial Case No. 82 of 1928J, stated under Sec 66 
(2) of the Indian Income-tax Act (XI of 1922), by the Commissioner of Income- 
tax, Behar and Orisa, for the opinion of the High Court. 

CASE. 

Mr. J. M. Casey, the applicant in this ease, derives his income from the 
^le of oranges grown on an orange plantation in Sambalpur District, the income 
of which has not been taxed as being purely of an agricultural nature, and 
from the growing of sisal hemp plant on a plantation of several hundred acres 
the leaves of which are carried to his factory by lorry and there passed through 
a machine called a decorticator which strips the pulp from the leaves and leaves 
the fibre. 


2. Mr. Casey was assessed for the first time in the year 1927-28 on an 
income of Rs. 2,975 derived from what the Department held to be the non-agri- 
cultural part of this business in the year 1926-27, and under Sec. 34 on an 
income of Rs. 8,425 on the escaped income of the year 1925-26. No assessment 
was made in previous years as the existence of this business was not known to 
the Department until that year (1927-28). The assessee raises no serious objec- 
tion to the method adopts by the Department for separating the industrial 
profits of the concern from the agricultural profits on the assumption that some 
part of the profits is non-agricultural, but he does raise the contention that no 
part of the profits is non-agricultural. 


3. The sisal hemp plant from which the hemp fibre is manufactured in 
this case is very similar to the ordinary aloe plant, though it belongs, I believe, 
botanically to a different class. The leaves are cut and then transported by 
lorry to the factory where they are passed through a decorticator. The fibre is 
then washed in troughs to remove the pulp which may still be adhering. It is 
then dried on racks in the sun, baled in a bailing press and despatched to the 
rope factories in Calcutta or elsewhere. The prime mover in the factory is a 
steam boiler which cost the assessee Rs. 2,000 second-hand. The decorticator 
which was made by Krupps the well-known German firm cost a little more 
than £1,000 new and was purchased second-hand by the applicant for rupees 
6,000. The leaves when brought into the factory are placed on an endless tray 
along which they move until they come in contact with knives fixed on a drum 
the axis of which ie* at right angles to the endless tray. These Mves beat or 
strip off the pulp from one side of the leaves and then as the r^lt aut^ 
matic reverse motion the leaves again come into contact with 
the othe:^ side is stripped clean. The pulp drops down while the fibre is deu- 

vered at the far end of the machine. 

4. The question which arises for the decision of their Lordships, in t^a 
case is whether any part of the profits resulting from the growing of sisal 

hemp and manufacture from the. hemp plant of fibre is ^ ^icultural 

the other hand, the whole of the profits are exempt as being purely agriculture 

income. . . 

, 5. Under Sec. 2, clause (1), .v® drfomiu^' 

income includes income derived from agricultural land ^ ^ . render the 

cultivator of any process ordinarily employed ^ ( 3 ) s^b- 

prpduce raised by him fit to be taken to market, and under Sec. 4. Claus ^ ; 

•lause (viii), agricultural income is exempt from tax. 
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6. As I am required by Sec. 66 of the Act to state my own opinion en 
the point raised, 1 do so below. 

7. The question at issue really appears to be whether the process employ- 
ed by the applicant in this case is a process ordinarily employed by a cultivator 
to render the produce raised fit to be taken to market and this would appear 
to be in reality a question of fact as stated by Atkinson, J., in the case of 
Bhikanpur Sugar Concem(l). 

8. Assessee contends that there is no market for the raw leaf itself, but 
this is hardly correct. It will be seen from the affidavit of the Jailor of the 
Banchi jail, a copy of which is annexed to the statement of the case and marked 
A*, that aloe leaves are purchased by the jail authorities at Re. 1 per cartload 
apart from cartmen ’s wages, and from the affidavit of the Jailor of the Motihari 
Jail, a copy of which is annexed and marked B*, that aloe leaves are purchased 
by the Motihari jail at cost of 0-4-0 to 0-8-0 per hundred leaves. It is not oorrect 
therefore to state that the leaves themselves before manufacture have no value. 

9‘ Again, the process of manufacture adopted by the assessee in tliig case 

is different from the process adopted in these jails or by the ordinary villagers 

who some times beat out the fibre for the purpose of making ropes. The assessee 

uses comparatively expensive machinery, while in the jails and villages the 

leaves are'stnpped by hand and the pulp removed by a process of beating Bv 
wooden mallets. e wj- 

10. In my view therefore the raw leaf has a market value but if assessee 'b 
contention that it has not is correct, this does not help his case. In fact, it does 
exMtly the opposite, for it proves that the whole of his profits are industidal 
ana not part industrial and part agricultural. 


f 0/ the Act read with Statutory Rule 23 makes it clear 

that the law has provided for cases in which income is derived partly from 
^rieulti^e and partly from business. Again, the discussaon in the Council of 
State and the Legislative Assembly at the time this biU was before the LegisU- 

"^terpretation of the expression * agricultural inc^' as 
^ mdicates that taxation of the non-agricultural profits 

intended. I quote below from the speech of the Hon^le Mr. 
Moncnff S^th as reproduced at p. 21 of Iyengar's Law of Income-tax. “The 
clause, as it wiU be pended now, will enable a landholder or a cultivator to 

prodded he has not employed in regard to that produce toy 
process oAer than the process referred to in the preceding sub-clause, that 

® enable him to take it to 

market for sale but wiU not ^ allowed to perform any further process, other- 

wii » T® A ^ ^®^le to pay to under 

Perfwtly clear that where a person sold the raw 
^ after It had been worked up by a process other than the 
process described in sub-clause (2). it should stiU be the case that the profits 
of the working up are profits liable to income-tax; otherwise it would not be 
p<^ble, for example, to tax the profits from running a sugarcane factory where 
tte oiraer of the factory gets the cane from his own land. Similar!^ to the 
ease where a man has a rice milling factory, we m ust still to the profits of the 

(l) 1 1. T. O. BS : 

Sot Piioted, 
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milling The rule that has always been in force Ls thi<s tbnf -vi. 

""‘’'■'''y supplied with the produceVhis^own ^ 
we deduct as a business expense the whole of the value of the rnw mo* • i 
that IS to say. the value that it would fetch in the ope^ marLj ' 


n«rti ^ u then the profits of applicant’s business in this case are 

industrial and he is legally liable to tax un the 
mdustnal portion of his profits; for the process of manufacture employed by 
the applicant m this ease is not the performance by a cultivator of any proceM 
ordinarily employed by a cultivator to make the produce fit to be taken to market. 
The only process ordinarily employed by a cultivator to render the produce fit 
for the markket is the mere cutting of the plant, while, in the case of the 
assessee, the plant after being cut is decorticated (and the fibre extracted and 
not the plant itself is sold). 


M. Yunus, for the Assessee. 

C. M, Agarwalla, for the Crown. 


JUDGMENT 


COURTNEY TERRELL, C. J. : — This is a case stated by the Commis- 
sioner of Income-tax under section 66 (2) of the Indian Income-tax Act, XI of 


The assessee among other activities of an agricultural nature cultivates aloe 
plants and from them by means of machinery prepared sisal fibre which he sells 
in the market. The Department do not claim to recover tax on such portion of 
his profits as is attributable to the production of the aloe leaves but it is con- 
tended that the manufacture of the fibre from these leaves constitutes a manu- 
facturing process as opposed to an agricultural process the profits from which 
are not exempt as agricultural income under section 4 sub-section 3 (viii). 


The aloe plant from which the assessee produces the fibre is one variety 
of a class of plants indigeneous to India and growing freely in the wild state,. 
The principal use of these aloe plants is to provide hedges but hitherto they 
have not been the subject of regular cultivation. It has long been known that 
the leaves of some varieties could be so treated as to yield a fibre suitable for 
the nlanufacture'of rope and matting and villagers have occasionally been found 
to' take the leaves of the wild plant, and by the use of a very rough and labori- 
ous process to extract fibre therefrom, but until suitable machinery could be 
devised for the purpose it has not been an economic proposition to cultivate the 
plant for the purpose of producing the fibre. In short the cultivation of the 
plant had to await the introduction of a process for producing the fibre there- 
from on an economic scale. When this had been accomplished the delibejrate 
cultivation of the plant and the selection of good varieties became profitable and 
in British East Africa and some other parts of the world it has become a regular 
industry. In India, however, it has until now assumed very ^mall proportions 
and the assessee is one of the pioneers of the enterprise. 


The contention urged by the Department is that the agricultural j?art of 
the industry terminates at the production of the leaf and its cutting and 
ing. Now under section 2 (1) (b) of the Act agricultural income means Any 
income derived from such land by (i) agriculture, or (ii) the performance by 
a cultivator or receiver of rent-in-kind of any process ordinarily employed ^ 
a cultivator or receiver of rent-in-kind to render the produce raised or receiv«a 
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by bim fit to be taken to market, or (iii) the sale by a cultivator or receiver of 
rent-in-kind of the produce raised or received by him, in respect of which no 
process has been performed other than a process of nature described in sub- 
clause (ii)”. 

The question for our decision is whether any part of the profits resulting 
from the growing of sisal and the manufacture from it of the fibre is taxable, 
or whether, on the other hand, the whole of the profits are exempt as being purely 
agricultural income. Now it is perfectly clear from the wording of the section 
that an agricultural process does not necessarily stop short at the removal of the 
plant from the soil. In the case of , for example, cereals plants they must be 
threshed and winnowed in order to produce the grain and the process of thresh- 
ing and winnowing is one ordinarily employed by the cultivator to render the 
produce fit to be taken to market. It is further to be noted that in order to test 
whether the process employed by the assessee is an agricultural process it should 
he possible to compare it with that which is “ordinarily employed by a cultiva- 
tor'*, that is to say, it must be found that the plant with which we are concerned 
is in fact cultivated and that the cultivator in order to render the produce fit to 
be taken to market ordinarily employs a process to treat the produce of actual 
cultivation. 


Now in this case there is in the first place no exiltivation of the aloe 
plant save in connection with the economic proe'ess involving the use of machinery 
such as is employed by the assessee and therefore the process “ordinarily em- 
ployed” is in fact that used by the assessee. In spite of the enquiries which the 
Department has been able to make nothing in connection with the cultivation of 
aloe fibre has been discovered save that aloe leaves are bought by certain jail 
authorities from persons who cultivate it and supply the leaves to the jail, the 
jail being apparently the only market which such cultivators have for the dis- 
posal of their leaves. The leaves so bought by the jail authorities are treated 
by the prisoners by means of the same laborious and uneconomic process which 
IS employed by some villagers in treating the leaves of the wild and uncultivated 
plant. The object of the manufacture in jails is not the conducting of an econo- 
mic process which shall render profitable the cultivation of the aloe plant but 
merely to keep the prisoners employed on sufficiently laborious and punitive 
work. In other words this instance relied on by the Department does not pro- 
vide a ^standard of comparison for the process employed by the assessee. The 
word market in the section implies a real centre of economic exchange and 

the purAase by jails is merely an artificial condition having no relati(m to a 
market for agricultural produce. 

+1. decision of the Calcutta High Court in 

SitLe of Z connection with the manu: 

Wf^^ ^ • 1 assessee employed a process of manufacture applied to the 

I^f whi^ i^olved the use of costly machinery and was of a complicated nature 

wmpare this process with a process which had ordi- 
nanly been employed hy the cultivators of the tea bush before modern manu- 
facture has-been introduced, that is to say, the dry leaf had loner hepo Imnwri 

cn I T. T. C. M 
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manufacture of the fibre as had in eariSe^ays^n w ^ 

dated with the cultivated plant 'l?Xr 

no market in the proper sense of the word for aZe leaves. A^act 

\ 1 t sworn by the jailor of the Motihari 

f extent to which the cultivation of the aloe 

^hrwSd^Wn°^>^‘ "aloe fire” as synonymous with 

.he word stmn . Now it is well known that sunn fibre is produced from a 

*^?i whatever with the aloe plant. The manufacture of 

stttin fibre is a well understood and entirely distinct industiy. 


The conclusion at which I arrive is that if a generalisation may be made 
from the.smgle insta n ce^ available, then process ordinarily employed by the culti- 
vator of the aloe plant in order to render his produce fit to bi taken to market 
is tbai in fact employed by the assessed and the whole of the profits derived by 
bjm from the manufacture of sisal fibre is agricultural income and as such is 
exempt from taxation. It may be that in the future the economic conditions 
may change. If the growth of the aloe leaf should become estabiislied as an 
agricultural industry by itself, and if the manufacturers of sisal fibre cease to 
cultivate the plant themselves and should purchase the leaves in an open 
market^ then such circumstances may possible require re-considcrntion in the 
light of the. income-tax law; but the circumstances which at present prevail, 
jn my opinion, require that the question put to us should he decide.I in favour 
of. the assessee. The assessee is entitled to his costs of this reference. Hearing 
fee 5. gold mohurs. . 


DAS, J. : — I agree. 

KULWANT SAHAT, J. :--I agree. 


(344) . IN THE HIGH COURT OF JUDICATURE AT PATNA 

Bef^ire' Sir Qourtney Terrell, Kt.,- Chief Justice, Mr. Justice Das und Mr. 

Justice KuXwunt Sdhay. 


C25th November, 1929) 


Rajniti Prasad Singh and another 


Ass6«saes.* 


vs. 


The Commissioner of Income:tax, Bihar and OrisM Rifemng Oftcer. 
Indian hicanw-tax Act (XI of 1922) , Sm. 2 (1) 

mortgage and lease back to mortgagor— Transactum, t/ aments to 
mortgage— Interest received, if exempt as ggncvltnral 

Oovemmemt. securities— Sums paid to rer os interest accrued prior to sale 
— Collection charges — Veductab Uity. - 

• (1980) 1- U A. 9 rvt, 194 ; T. I. B. (1930) P«t. S3. 
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In 'respeci of a loan advanced hy the assessee two documents were executed 
simultomeemshj , one p^irporting to he a miifructuary mortgage of certain villages^ 
the other purporting 'io he (H lease from the assessee 'to the mortgagor of the 
same villages. It appeared from the ternis of the documents that the intention 
of the parties was that the assessee (mo-rtgagee) was not to enter mfo possession 
of the mortgaged property, nor to enjoy^ the 'usufriect or receive the rents and 
profits from the property or to appropriate them in lieu of interest or in pay~ 
ment of the mortgage money. The mortgagor was to remain in possession of the 
mortgaged property and to pay the Government revenue while the assessee was 
to receu’e nothing hut the specified rate of interest upon the loan. 

HELD, that the transaction was not a usufructuary mortgage hut a sim- 
ple mortgage, the two deeds constituting one single transaction and that the 
interest under the deeds paUl to the assessee during such period as he toa^ tw<j 
in possession, of the villages was assessable to income-tax. 

On an assessment of interest from Government securities sums paid hy 
the assessee to his vendor equivalent to the a^nount of interest between the last 
date of accrual of interest and the actual date of sale of the security and the 
cost of collecting the interest on the seciirifies cannot he deducted. 

Case [Miscellaneous Judicial Case No. 73 of 1928] stated under Sec. €6(3) 
of the Indian Income-tax Act (XI of 1922) by the Commissioner of Income-tax, 
Bihar and Orissa in compliance with the order of the High Court, dated 3rd 
August, 1928. 


CASE. 

This is the statement of a case under Sec. 66(3) of the Income-tax Act 
(XI of 22) on three questions of law submitted, as directed your Lordships in 
your order, dated the 3rd August 1928 in M.J.C. No. 73 of 1928. 

2. The assessment out of which this reference arises was made by the 
Income-tax OiSicer, Monghyr, in the year 1926-27, on the income of the assessee 
for the ‘previous year' ending 30th Phagon 1982-S (corresponding to February 
1926) and the assessed income as computed by the Income-tax Officer was made 


up as follows; 

Rs. 

(1) Securities tax free . . . . . . 1,490 

(2) Securities not tax free . . . . , , . 13,860 

(3) Interest .. .. .. .. 78,513 

(4) House property . . , . . . 5^836 

(5) Other sources . . . . . . I^OOO 


3. On appeal the Assistant Commissioner reduced the income under the 
head ‘Interest on securities’ by the sum of 2,297 but granted the assessee no 
other relief. The assessee then filed before me a combined application under 
Secs. 33 and 66(2) of the Act. After hearing that application and after calling 
on the assessee to show cause why the sum of 2,297 allowed as an admissible de- 
duction by the Assistant Commissioner should not be added back and after hear- 
ing him in this matter, I passed an order adding back this sum but allowing the 
assessee ’s contention in respect of a sum of 1,000 which the Income-tax Officer 
had computed as income from sairat, and, at the same time, I declined to make 
any reference to the High Court on any point of law. The assessee then moved 

your Lordships direct under Sec. 66(3) and your Lordships have directed me to 
state a case on three questions. 
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5. The facts out of which this question arises are set out below •— 

X a oflO 533^1 '““f “> P“ “ 

a ly a sum ot 10,533-12-0 while the debtor alsn bound himself to pay land revenue 

to Government. As ^ated above, the usufructuary mortgage anT thTlease 

the debtors were executed on the same date and it is to be 

debtor agreed to pay to the assessee worked 
out exactly at 9-15-0 per cent- annually, on the sum advanced. As this case h 

AfJ?™ n ° Subramwnija SastrigaZ v. Conimwstoncr of Income- 

^ '^^*ch the Madras High Court held that such income is not 
^icultural income and ^ there was at the time at which I passed this order 

i ^ ruling published, I did not think it necessary to state a ease on this 
Lordships. The position has altered however by reason of the 
Full Bench finding of the Madras High Court in the case of T. K. S. rbrahimsa 
^vuttar V. ^nmissuy^xer of Income-tax, Madras(2), and of the Allahabad 
^*^7 j decision in Mnikkund Sarup v. The Commissioner of Jnoome-tax 
UmUd Provinces (3), where it has been held that such income is agricultural 
income and is therefore not taxable. 


7. I have stated the facts of the case above and I now proceed to express 

an opinion on the question raised as required by Sec. 66 clause (3) read with 
clause (2) of the Act. 

8. I would respectfully submit that in a case of this sort, it is necessary 
to look to the essence of the transaction and that in this case where the 
assessee primarily pursues the profession or vocation of a money-lender,, it should 
be held that the mortgage and lease back are merely devices to make assessee ’e 
capital more secure. Further, the question of double taxation in this case does not 
arise, for it is the mortgagor and not the mortgagee who pays land revenue and 
other Government dues. 

9. In my view the facts of this ease can be distinguished from the facts 
in the Mladras case in Ihrahimsa Ravuthar v. The Commissioner of Income-tax, 
Micidras{2}, for in that case it was assumed that there was no stipulation as to in- 
terest in the usufructuary mortgage. I have been unable to secure the original 
mortgage bond and lease back and these will be submitted to your Lordships later, 
but in the meantime I have been supplied by the assessee through the Income- 
tax Officer with a rough translation of these deeds and the following extracts 
from the mortgage deed Show that there is in that deed a stipulation regarding 
interest. 

10. (Extract from para 5 of mortgage deed) : “But the said creditor is 
not willing to advance debt (sic) unless sudhbhama is given of the properties 
noted below, and he demands interest at 0-13-3 per cent per mensem for the 
said debts and no other creditors are ready to advance loan at less interest.** 


(1) 2 I. T. C. 162. 

(2) 8 I. T. C. P3. 


(3) 2I.T.C.495.. 
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11. (Extract from para 7) : “Therefore, out of our free wall, we the 
executants, having taken debt of Rs. 1,06,000 half of which would be fifty three 
thousand rupees at an interest of 0-13-0 per cent, per mensem, from Rai Bahadur 
Balmiki Preshad Singh (the mortgagee) 

12. (Extract from para 8) : “That the annual interest of the said debt 
comes upto Rs. 10,533-12-0. In lieu of the said sum having fixed- the annual 
rental at rupees 10,533-12-0 after giving deduction of collection charges and the 
Government demands, we the executants gave in Sudhbba^na••••••’^ 

13. (Further extract from para 8) : “Now the said Rai Bahadur getting 
in (sic) possession of the sudhbharna properties since the date of execution of 
this document should enjoy in lieu of interest the income Nakdi and Bhauli 


14. Further, in para 15 cff the mortgage bond, it is stated that in case of 
payment of Rs. 1,000 or more than Rs. 1,000 within the term of thiw Sudhbharna 
deduction shall be made at the time of account year after year of the interest 
of the same at the rate of 0-13-3 per cent, per annum from the rental of this 
lease; and this same stipulation is repeated in the lease back to the mortgagor, 

15. I would resp^tfuUy invite your Lordships’ attention to the judg- 
ment of the Privy Council in the case of Dcwau Bahadur Bavnara^aawnxffar, vs. 
Sri Rajah Velu^oti Govinda Kri$hna Vachei\dra Bdiiadur 7aru(l), in which it 
was held that in sdmilar circumstances a mortgage deed and lease deed should 
be read together as they formed parts of one transaction, the lease being in 
the nature of a machinery for the purpose of realising the interest. I respectfully 
subimt therefore that the view expressed by Jackson, J., the dissenting Juto 
m the Madras case of T. K. S. lhra)iimsa Ravuttar v. The Commissioner of Zn. 
come-Tax, MadTm{2), referred to above, is the correct view and that viewed as 
a whole, the transaction is one by which a money-lender secures interest on the 

possession and the so-called 
rent has nothing to do with agricultural purposes, being based entirely UDon 
the assessee B rate of interest. ^ ^ 

• vonr qutetion as fomulated by ihe assessee and accepted by 

your Lordships runs as follows Whether a sum paid by the vChdee of 

Goyemment securities to the vendor equivalent to the amount of interest due 
to the latter from Government on account of interest between the last date of 
accrual of interest and the actual date of the sale of securities at his tnm enTi 
venie^e and to faciUtate the withdrawal of interest and quite apart from the 
sale price fixed for the securities, is assessable to income-tax and super-tax’*. 

^*^**^^ question arises are as foUows: 

nf 1 ass^ee had purchased Government securities of the face value 

mssioner accepted this contention. He ue the 

the fact that amount so-caUed of interest pWail“an”rh: K 


(8) I. T. C. 
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ot allowable expenditure under Sec. 8, but he came to the conclusion that this 
portion of the interest which was prepaid to the seller was not income of the 
assessee at all. He held that it was the receipt of tlie vendor and was assessable 
in the vendor s hand. As I was of opinion that the Assistant Commissioner had 
not correctly interpreted the law, I added back this sum (2,297) under Sec. 33. 

18. I presume that in the question of law as formulated the expression 
“last date of accrual of interest” means “last date of receipt of interest” or 
“last date on which interest was receivable by the vendor” and I would at the 
same time urge tliat the expression “quite apart from the sale price fixed for the 
securities” in the question of law as formulated by the assessee can have no real 
meaning, for whether the amount of interest which had accrued from the last 
date on which interest was paid to the vendor upto the date of sale of the secu- 
rities to the vendee is or is not calculated separately the total which the. vendee 
pays to the vendor is and must form the sale price of the securities. If assessee 
can claim this sum as an admissible deduction from his total income he can do 
so only because it is in the first place an admissible deduction from his interest 
on securities. If we turn, however, to the relevant sections of the Act we find 
that while certain deductions are allowed in the case of income from property 
(Sec. 9.) income from business (Sec. 10), income from professional earnings 
(Sec. 11) and income from other sources (Sec. 12), in the case of interest from 
securities (Sec. 8), no deductions are allowed. The transaction in question is, 
in my view, a capital transaction and the purchase price of the securities is the 
total price paid including the amount by which the securities have appreciated 
as the result of accrual of interest up to the date on which assessee purchased 
them and what the assessee paid the vendor on this account is not interest on 
Government securities or any other kind of interest. Interest on securities is 
payable only by certain officers of Government and is taxable only in one manner 
that is, by deduction at source by the officer who pays it and the prospective 
recipient cannot pass on such interest before he has actually received it, and the 
sum received by the vendor is not intert-st and is not taxable in his hand: 
^Vigmore {H. M. Inspector of Taxes) v. Thonuis Suminerson and Sons, Lid.{\) 

19. I understand that your Lordships’ direction to state a case on this 
point does not prejudice the right of the Crown to object to the maintainability 
of the application in regard to this question. 

20. As explained above the Income-tax Officer added back this sum to 
assessee ’s profits. The Assistant Commissioner*aUowed the assessee’s contention 
while I, under Sec. 33, cancelled the Assistant Commissioner’s order on this 
point and restored the assessment. In this connection, I would respectfuHy 
submit that your Lordships have no jurisdiction to issue a rule \inder section 
66(3). That sub-section runs as follows (3) If on any application being 
made under sub-section (2), the Commissioner refuses to state the on the 
ground that no question of law arises, the assessee may apply within six montlm 
from the date on which he is served with notice of the refusal to the High 
Court, and the High Court if it is not satisfied of the correctness of the Com- 
missioner’s decision, may require the Commissioner to state the case and to refer 
it and, on receipt of any such requisition, the Commis^oner shall state and 
refer the ease accordingly.” Your Lordships’ jurisdiction would appear to 
arise only after the assessee has on any point asked the Commissioner to state a 
case under section 66 (2) on any points arising out of an appellate order and 
the Commissioner has refused to do so. In this case, I was not asked by the 
assesvsee under that suB-section to state a case on this point and section 66(0) 


(l) 9 Tax Cas. 677. 
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has in my view no application. It is true that I could nwtu state a ease 
under Sec. 66 (1), but as assessee’s contention in this matter appeared to me to 
be completely without substance, I did not do so. Assessee can ask for rule 
under Sec. 66 (3) only if the following conditions are fulfilled: (1) If he has 
made an application under Sec. 66 (2) accompanied bj' a fee of Rs. 100 (2) If ihc 
question raised is a question of law (3) If that question arises out of the appel- 
late'order. In this ease, assessee has made no such application and while the 
question is in all probability a question of law, it cannot be held “to arise out of 
the appellate order.” That expression must mean that the appellate order is 
the immediate cause or occasion out of which the question of law arises, but, in 
this case, the question arose as the result of my order passed under Sec. 33 
and would never have arisen if I had not passed that order. It may be argued 
that if this view is correct the results are anomalous and it is always possible 
to circumvent an assessee and prevent him from making an application to the 
High Court on a question of law. It does not follow, however, that because the 
result is anomalous, the law has eX'hnjpothesis been wrongly interpreted and 
this argument is based on the assumption that officers of the department arc 
prepared to act in a vwla fide manner to defeat the cni of justice. 

21, I do not see how it can be argued in this case that the point in 
question arose out of the appellate order, because the Assistant Commissioner 
had allowed the appellant’s contention. But if this vie<w is tenable, it would 
certainly be not tenable in circumstances where both the Income-tax Officer 
and the Assistant Commissioner had accepted the assessee ’s contention and the 
(.onmissioner had under Sec. 33 added back the item in question, though the 
results are exactly the same. 

22. The sources of income and the amount of income under each hea<J 
as computed by the Income-tax Officer is noted below: 


1,490 
13,860 
78,513 
6,836 
1,000 


(1) Securities tax free 

(2) Securities net tax free 

(3) Interest 

(4) House property 

(5) Other sources 

Staff and does not show senai-Atpiv in ^ He maintains a combined 

01 estabUshment engaged in activities the P^PO^tionate cost 

iiieome from Assessee’s 

from business, and taxable under See 12 if if i<s income 

ttoe former ca^, he is Xwed underSec iVf 2) 

solely for the purpose of earning the nrofitq i e^enditure incurred 

^r^rS'maSng ^penditure ’Curr?d^sole\^^^ 

can be made on account of personal expenses of CaSe K tteSS 
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• ^ 1 * are in either case and, as he has 

not done so. m this assessment, he hp, in my view, no right whatevW to claim 

any dedu^ction and the 5 per cent, which has been allowed on income from nmn^ 
lending has been allowed only as a matter of grace- 


24 Ass^ee however, so far from being satisfied with this, claims that 
he should be aUowed a percentage for establishment on his income from securi- 
ties. Income from this source is taxable under Sec. 8 of the Act and under that 
section no deductions whatever are allowable. 


25. Finally, I would respectfully submit that this question as formulated 
by the assessee is unhappily worded, for in law there are no percentages of 
deduction except m the case of income from property, and in the case of income 
from sources other than property percentages do not form the basis of calcu- 
Jating admissible deductions. In the case of income from interest on securities 
taxed under Sec. 8, no deductions are allowed and where income is derived from 
property cert^n deductions are aUowed under the various sub-clauses of Sec. 

case of income from business, deductions are allowed under 
the sub-clauses of Sec. 10 (2), In the case of income from professional earn- 
pgs, certain deductions are allowed under section 11 (2), and, in the case of 
income from other source similarly under Sec. 12 (2). The deductions claimed 
however under these yanoim clauses must be specifically proved and assessee 
cannot, it is submitted, claim as a right any percentage of deduction on his 
income from money lending and he cannot claim either as a right or favour any 
percentage of deduction from his income from Government securities. 

26. It is respectfully submitted therefore that all the questions formu- 
lated should be answered in favour of the Department. 

K. P. Jayasiml, Mmwhar Lai and Bindhyeshwari Prasad, for the 

Assessee. 

C. M. Agarwala, for the Crown. 


JUDGMENT. 

COURTNEY TERRELL, C. J. : — The first question for determination 
in this case is as to whether the income derived by the assessee by reason of a 
certain transaction is assessable to income-tax, or whether it is agricultural 
income exempt from tax by reason of section 4, sub-section (2) (viii) of the 
Income-tax Act, 1922. 

The facts which gave rise to the transaction are as follows and are set 
foi vh in paragraph 6 of the statement of the case. The assessee had on the 9th 
January 1924 lent a sum of Rs. 1,06,000 to one Deonath Sahay and the parties 
executed two documents, one purporting to be a usufructuary mortgage of the 
proprietary interest of Deonath Sahay in certain village^ the other purporting 
to be a lease from the assessee to Deonath Sahay of the same villages. Each 
document recites the simultaneous execution by the parties of the other docu-. 
ment and the two constitute a single transaction and must be so regarded and 
they must be construed together for the purpose of ascertaining the real nature 
of the transaction, as stated in the. judgment of the Privy Council delivered by 
Lord Macnaghten in the case of AhduXLcdi Kha/a v. Ba^haratt Hv>ssavi{\.) : Their 
lyordships agree with the High Court in thinking that the mortgage and the lease 
were parts of one and the same transaction. But there is no inconsistency bet- 
ween the two instruments nor would there have been any inconsistency if the 
mortgage itself had contained a provision for granting a lease on the terms upon 
which the lease was actually granted”.' 


(1) I. ii. B. 35 All. 48 ut p. 66. 
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It is_contended on belialf of the assesseo that although the documents 
must he considered as a single transaction yet they amount to a usufructuary 
mortgage and it is contended on the strength of two earlier decisions to be here- 
inafter referred to that the income of a usufructuary mortgagee as such is 
agricultural income and exempt from tax. Indeed the question formulated for 
decision by this Court is: “Whether in law the income received by a mortgagee 
from a usufructuary mortgagor on account of his giving the mortgaged pro- 
])erties in lease to the mortgagors during the pendency of the term of the usu- 
fructuary mortgage is assessable to income-tax? “ As I shall point out having 
regard to the facts of the case this broad question does not arise and in spite of 
the weight of opinion in favour of a negative answer I would reserve my own 
views on the subject. It is enough for the purposes of this case to consider whe- 
ther the nature of the transaction here involved was, when properly considered, 
a usufructuary mortgage, or whether it amounted merely to a simple mort- 
gage in which ease it cannot be denied that the- interest stipulated for is assess- 
able to income-tax. 


The definition of a simple mortgage is contained in section 58 (b) of the 
Transfer of Property Act and one of the characteristics of a simple mortgage 
is the fact that po^ession of the mortgaged property is not delivered to the mort- 
gagee. The definition of a usufructuary mortgage is contained in paragraph 
(d) of the same section and the essential features are that there shall be deli- 
very of possession of the mortgaged property to the mortgagee with an authorisa- 
tion to retain such possession until the payment of the mortgage money and 
to receive the rents and profits accruing from the property and to appropriate 
them in lieu of interest or in payment of the mortgage money or partly in, 
lieu of mterert and partly in payment of the mortgage money- Now the mort- 
gage deed recites that the oo-executants are members of a joint family and sets 
forth the parcels mortgaged. It recites that the executants tried their best to 
oblam a loan from several mahajans but have been unsuccessful. Paragraph 5 
recites that the said mahajan” (the mortgagee) “does not agree to advance 
fl^e loan un^ss the properties noted below" (the parcels) “are given to him in 
mortgage. He demands the interest of the said loan at the rate of Re. 0-13-3 per 
one hundred rupees per month aiid no other mahajan agreed to lend monev at a 
lower rate of interert than this.” Paragraph 7 state! tSt ‘‘C Sreain 

of o\to respective free will and accord, took a loan of Rs 
WOOO at an mterest of Re 0-13^ per hnndred per month from” the LrN 

account of this mortgage deed from the said m^j^ ” p!ragCh 8 “ates 
The annual interest on the said loan amounts to Rs 10 19 n t a 

etch an aimual jama equal to the said“Vgi^ if to “‘^^th! 

said mahajan the proprietary interest with all zemindary righS ineiudine the 
surface and sub-soil rights and irriffation anrl ^ including the 

then follows a fresh re^tition of the ^ respect of" and 

appSrL^ llnTcd 

tlien the mortgagee is to have the right to realise th! arrears of revenue 

principal with interest, after deduction of the ^“**re amount of the loan, 
seuing by auction the Mortgaged pr^nertv and i "T I--™ *>v 

personally. In paragraph mh^ere i! TfurtWr recovmng it from them 
the executants dispossessing the mortgagee from thT'^^*^* of 
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^vith interest hy selling the property and also by recovering it from the execu- 
tants personally. Paragraph 14 provides that the principal sum of the loan 
may be paid off in instalments of not less than Rs. 1,000 at a time and paragraph 
15 recites that the oxeeutants have taken a lease from the mortgagee of the 
mortgaged property under another deed of even date at the annual rate of 
Rs. 10,533-12-0, and in the event of any reduction of the principal sum due by 
payment of instalments as provided by clause 14 the rent payable is to be 
reduced in proportion. 

The lease which was executed on the same day sets forth the parcels of 
Ihe leased property and shows (and it is not denied) that they arc precisely the 
parcels covered by tho mortgage deed. It recites the mortgage and states ‘‘It 
is desirable that we the Katkenadars (lessees) aforesaid in coming into and re- 
maining in possession and occupation shall enjoy the usufruct thereof and pay 
to tho Sudhbharnadar (mortgagee) aforesaid the rent fixed as above according 
to the kist bandi given below.” If the rent is not paid according to the kist the 
lessees have to pay interest on the defaulted kist which the mortgagee»-iessor 
shall have the right to realise from the lessees. If within the term of the lease 
the lessees pay off the recited mortgage debt then the mortgage bond is to be 
delivered back to them and the lease is to be canceUed and there is a further 
provision that if the lessees do not pay the rent according to the kist then the 
mortgagee-lessor is to have the right to oust the lessees from the leased property 
in the case of two kists remaining unpaid and shall realise the rent direct or 
nmy settle the property with another lessee. There is a further provision like 
that in the mortgage deed for the reduction of the rent if instalments are paid 
in discharge of the principal of the mortgage debt. The lessees also bind them- 
selves to comply with the requests made by the mortgagee to submit to him the 
jamabandi account papers in the names of the tenants of the mortgaged villages 
when they shall be demanded by the mortgagee. 

Now it is very obvious that the intention of the parties is that the mort- 
gagee is not to enter into .pos.session of the mortgaged property; nor is he to 
enjoy the usufruct of the property or to receive the rents from the property or 
to appropriate them in lieu of interest or in payment of the mortgage money. 
It is equally clear that the mortgagor is to remain in possession of the mortgaged 
property and it is the mortgagor who is to pay the Government revenue. The 
mortgagee is to receive nothing but the specified rate in interest upon the loan. 
The nature of the transaction must be discovered from the documents and the 
documents alone. It has boon .snorgosted to us that the usufruct of the mortgaged 
property must have been valued at the provided rate of interest, that is to say, 
Rs. 10,533-12-0 but there is no evidence of this and moreover even if it were 
true it would not be material. The nature of the transaction is not that of a 
usufruetuary mortgage but that of a simple mortgage and the two deeds consti- 
tute one single transaction. The whole of the transaction might have been ex- 
pressed in a single mortgage deed and tlie real and obvious reason for splitting 
it up into two documents is to enable the mahajan who is the assessee to put 
forward a specious claim to escape income-tax. Needless to say the mere fact 
that the transaction is a device to e.seape income-tax ought not to prejudice tne 
acso.'s.scc. Any subject of the State is entitled to escape paying taxes 
devise a lawful method of doing so but by dividing what is in fact a single ran- 
saefion between two documents ho doc.s not achieve the devise which he seeks, nor 
does he change the nature of the transaction. 

Two cases have been relied upon by the assessee which require some com- 
ment. The first is that of Ihrahimsa Roxvther v. Cotnmissunur of JnMine-tax, 
Madra 3 (l), where a somewhat similar device had been successfully used lor tne 

(I) 3 I. T. C. 33. 
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same purpose but one feature distinguished the facts of that case from the facts 
of that now under consideration, namely, that in the usufructuary mortgage 
no mention whatever was made of any rate of interest and in that respect .the 
mortgage deed and the lease were inconsistent and could not be regarded as a 
single transaction. The documents arc not se^ forth in the report but the fact 
I have stated is emphasised and at p. 37, Mr. Justice Srinivasa Ayyangar says 
“We must take it that the usufructuary mortgage referred to in question is a 
simple or pure usufructuary mortgage and that there is no stipulation as to 
any interest and that the income accruing from the properties mortgaged is to 
be taken and enjoyed by the mortgagee with possession.” 


The case of Mvkund Sarup v. Commissioner of Inoome-tax, JJ. P.(l), 
is also a decision upon the facts of that particular case. The mortgage and the 
lease are not set forth in detail. It is true that the head note would seem to 
indicate that it is a decision that in the case of a lease back to the mortgagor 
with a stipulation for fixed annual payments amounting to a definite percentage 
of the sum advanced that the annual payments should be excluded from assess- 
but at page 499, Mr. Justice Sulaiman delivering the judgment with which 
the two other Judges concurred said: “It seems to me that to hold that such a 
person is liable to pay income-tax would amount to holding that the transao- 

mortgage but almost a simple mortgage. It is 
Zv '*'’''^ 1 ?' transaction was not that of a usuf rue 

mortgage deed and the lease were executed on 
Zi in cross-references in the two documents indierte 

t^fn transaction was settled at one time. Nevertheless there are Sr! 

tain distinguishing features which make the position of the preset 

mortgagee quite distinct from what it would have been if he had taken a 

the ri^rto rSovCT Sent 

SfS^SlniTnrpotstS ISSStS? 

case in question the transaction did not aTnn»nr+” ^ particular 

Mr. Justice Ashworth said at page 500 inortgage. 

means of a leases formina a difference when by 

mortgagee restores possession to^the raortaaew 

rent, receives a sum equal to the land revfmn^ rii m the form of 

The answer to this depends on whether th^result^f ratet 

bwn effected m toto by a simple mortaasre Ir have 

.that this was not the case. The result of the ev^ learned brother has shown 
fraught with consequences that would not attach ^ 

mortgage deed. One transaction differs from^he ^fi, ^^^^ution of a simple 
m substance.” This decision is Sore n™t fn poi^^ 

...M 1“ .“uSSS.“ "Jews' L'‘* f « “• w». „ 

ifflon of fact and it is narfeetw justified 

decided that in fact I 

(0 8 1. T. 0. <95. 


! 9Uoted 


ITC4-18 
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one and in the nature of a simple mortgage, they would have held that the 
interest whether described as such or as rent would have been assessable to 
income-tax. I would answer the question propounded to a limited extent by 
stating that in the o-pinion of the Court the interest reserved by the documents 
in this case and paid to the assessee during such period as he is not in possession 
of the leased property is assessable to income-tax, leaving it open for future dis- 
cussion as to whether the income of a usufructuary mortgagee is so assessable, 
and whether if the mortgagee lessor enters into possession the usufruct will be 
assessable. 

The next question propounded by the Commissioner of Income-tax is 
concerned with the dividends d^a^vn by the assessee upon certain securities pur- 
chased by him. \ It appears that the assessee had purchased Government securi- 
ties of the face value of one lakh on various dates all falling within the period 
27th August 1925 and the 27th October 1925. In his books of account he showed 
separately what he called the cost of these securities and the interest due in the 
case of each block purchased from the last date on which interest was paid 
to the vendor up to the date on which he (the assessee) purchased these securi- 
ties and he claimed that this interest should be allowed as an admissible deduc- 
tion from the interest drawn by him subsequently on these securities- It was 
argued before us on behalf of the assessee that in purchasing the securities 
he had paid a price which represented not only the capital re- 
presented by the securities but the dividends which would next fall 
due and therefore that that portion of the purchase price which 
represented the dividends went into the hands of the vendor and should be 
considered as the vendor’s income. Now it has been held in England by Mr. 
Justice Rowlatt in the case of Wigniore, {ff\ M. Inspector of Taxes) v. Thomas 
Summerson Sons, Ltd.{l), that dhidends do not accrue as interest from day to 
day but are receivable only on the' day on which the holder of the security is 
entitled to draw them. Section 6 (ii) of the Indian Income-tax Act taxes 
“interest on securities”. Section 8 states “The tax shall be payable by an 
assessee under the head ‘interest on securities’ in respect of the interest receiv- 
able by him on any security of the Government of India ”. The 

dividend is clearly receivable only by the holder of the security and it is not 
receivable until the date specified. In this case it was received by the assessee 
after he had become the owner and in these circumstances the section clearly 
provides that tax is to be levied in respect of the .sum so received. The section 
has no concern with the profit or loss made by the assessee as a result of the 
investment of his money ; nor is the section concerned with the rate of interest 
which the dividend provides for the capital invested by the assessee. The ques- 
tion as formulated runs as follows: — “Whether a sum paid by the vendee of 
Government securities to the vendor equivalent to the amount of interest due to 
the latter from Government on account of interest between the last date of 
accrual of interest and the actual date of the sale of securities at his own conve- 



would answer this question in the affirmative. > 

It was, however, objected on behalf of the revenue authorities that the 
Court had no jurisdiction to entertain this question and that the Conmisaoner 
bad been directed to state the case with an express resen^atmn that he ^ 
be at liberty to take the preliminary objection on this point. It is contended 
that as the addition to the assessment had been made by the Commissioner in 
virtue of his powers of revision under section 33 that there is no power in the 
High Court to direct him to state a case with reference to -such a revisional 


(1) 9 Tax Cas. 677 
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order. There appears to be much authority in support of this contention though 
I would prefer to reserve my own view upon the matter for the situation is 
certainly very anomalous. In view, however, of my opinion that the revisional 
order was in Jaw parf ectly correct it is unnecessary to discuss the point of juris- 
diction. 

The third question is very simple. The asse^ee claims to deduct as part 
of his expenses a sum which he says represents the cost of collecting the ^te- 
rest on the securities- It is argued that the assessee is a minor and must in any 
case employ a bank or some other agency for collecting his dividends and the 
charges made by the bank for this service should be allowed as an expense 
There is however no pro\nsion in the Act for the deduction of such expenses 
and section 10 provides for the deduction of expenses in respect of carrying on 
a business sections 11 and 12 deal mth allowable deductions in the case of 
profesaonal earnings and other sources. The matter is moreover concluded by 
The jud^^t of this Court in the case of MaJiaraja Guru Mahad^o Ashram 
t'lasad, bahi Bahadur v. Conim\ssion-tr of Income-tax, Bihar and Orissa (1) In 
my opinion the deduction under the head ‘ ‘securities’ ’ is not allowable. 

The assessee has been unsuccessful on all the points raised by him and he 
must pay the costs of this reference. Hearing fee Rs. 100. 


HAS, J. ; This is a case stated by the Commissioner of Income-tax, Bihar 
and OriasA, under section 66 (3) of the Income-tax Act. The facts upon which 
he question of law arises are these: On the 9th January 1924 certain persons. 
\vho may be rrferred to as the Sahays, executed a usufructuary mortgage bond 
m favour of P^osad Singh, the father of the assessees, to secure an 

thereon at the rate of 13 as. 3 pie per cent, 
per month ^ounting to Rs. 10,533-12-0 per year; and BalmiM Prbsad Singh 

properties covered by the usufructary 
open, to ’him to 

dZin/ adimttedly received by the assessees from the Sahays 

k U yaar ; and the question of law which arises on th^fl 

facts has been formulated as follows by the assessees- * ‘whether in Inw 

It is no longer open to doubt that under section 6 nf thA ^ 

tion 12 specfflcaUy d J“at the t^ '‘”<1 

the head ‘other aourees’ S respect o^ncote 

and from eve^ source to which thU Act an^lL nr '“d 


wvrus 01 section unless indeed? if ie ^ a. .. T, wjumi m© 
exceptions specified in the Act Section 4 within the 

apply to certain classes of income ^d nl nf not 

out of the Income-tax Act is agricultural income^ of income excepted 

been defined in section 2 as “ (a) any rent nr -^^^nltural income* has 

IS for agricultural jiurposLandi ritLr 

lndi« or subject to a local rate wvanue in Britiah 
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ment as such; and (b) any income derived from such land by (i) agriculture 
or (ii) the performance by a cultivator or receiver of rent-in-kind of any process 
ordinarily employed by a cultivator or receiver of rent-in-kind to render the 
produce raised or received by him fit to be taken to market; or (iii) the sale by 
a cultivator or receiver of rent-in-kind of the produce raised or received by him 
m respect of which no process has been performed other than a process of the 
nature described in siib-clause (ii)/’. There is little doubt therefore vthat to 
claim exemption in this case the assessees must establish that the sum of 
Rs. 10,533-12-0 received by them is ‘agricultural income’ within the moaning 
of that term as defined in the Income-tax Act. It is impossible theirefore for us 
to accept tlie broad contention which was advanced by Mr. Jayaswal to the 
effect that if the source from which the income arises is agricultural land, it is 
exempt from taxation. I have no doubt whatever that we have nothing to do 
with the determination of the question as to the source from which the/ income 
arises except perhaps for determining whether the income is agrimiltural 
income or not. 

* 

It was then contended by Idr- Jayaswal that the income in this case is 
agricultural income since it arises as the result of a usufructuary mortgage 
which entitled the assessees to retain possession of lands which were undoubtedly 
assessed to land revenue in British India and to recover the rents arid ’profits 
issuing out of those lands, as the proprietor of the property for the time being. 
Whether the income derivable by a usufruefuary mortgagee is or is not agricul- 
tural income within the meaning of that term as used in the Income-tax Act is 
a difficult question which I do not propose to determine in these proceedings. 
It may be urged that the common form of usufructuary mortgages is that in 
w'hich the borrower says to the creditor, “Vou lend the money and I the land; 
if either of us wants that which he lias lent he shall restore that which was lent 
to him”; and that the income derivable from a transaction so described is agri- 
cultural income, assuming that the land, which is the subject matter of the 
transaction is used for agricultural purposes and is either assessed to land 
revenue in British India or is subject to a local rate assessed and collected by 
officers of Government as such. On the other hand it may be urged with equal 
force that a mortgage does not cease to be a mortgage because possession is 
delivered to the mortgagee, and that the essence of a mortgage, simple or usu- 
fructuary, is that a loan is advanced and a security given for the due repay- 
ment of that loan ; and that the income derivable by the mortgagee, whether in 
possession or not, is interest upon the money advanced and is the return from 
money, not rents, issues and profits from the lands mortgaged and therefore not 
a return from the land. As I have said the question is a difficult one upon 
which much may be said on either side. I will assume in this case that the profits 
from a usufructuary mortgage are outside tho ambit of the Income-tax . Act, 
though I must make it clear that I do not decide the question in thq* present 
proceedings and reserve to myself the fullest liberty to detei’mine the point if, 
and when, it arises. 

t 

But in this case there was not only a usufruetuaiy mortgage executed by 
the Sahays in favour of Balmiki Prosad Singh but there was also *‘a l^ase back, 
as it has been described by Balmiki Prosad Singh, to the Sahays; and the simple 
question for our determination is whether the two transactions taken together 
amount to an usufructuary mortgage. The answer to this question must depend 
on the solution of the problem as to what in fact was the transaction between 
Balmiki Prosad Singh and the Sahays. 


I will first consider the terms of the usufructuary mortgage bond. 1 
may mention that the bond appears to be in common form. It recites that 
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lis. 1,06,000 was being advanced by Balmiki Prosad Singh to the Saliays ut an 
interest of 13 as. 3 pic. per cent, per month. It states that Rs. 10,533-12-0 
wolild be the annual interest payable by the Sahays to Balmiki Prosad Singh 
and, it provides that “In order to fetch an annual jama equal to the said Bum. 

viz-, Rs. 10, 533-12-0 the proprietary intere.st with all zainindary 

rights” way being given in sudhbharna to Balmiki Prosad Singh. It the.n pro- 
vides that the mortgage should appropriate “the ineome derived from Nukdi 

and bhaoli holding, kamat land, khudkasht and bakuslkt lands in 

lieu of interest”; and it makes the position perfectly clear that tlie “right to 
appropriate the onhanced jama that may be derived from tlie- sudhblmrnu 
village” should belong to the mortgagee. 1 iiave jio doubt that if there was 
nothing else in tlie transaction, it would bo conslriied as an ordinary usufruc- 
tuary mortgage under which the mortgagee lias to enter ujion into iKissession, 
and appropriate the profits in satisfaction of tlic interest ; and it might then bo 
urged that as the transaction contemplated that the entire profits of the land 
should go to. the mortgagee in Ids right as a zamindar, the income derivable by 
him was agrieultiu'al income. But the usufruct nary mortgage bond does not 
stand alone. There is a further document wiiicli, in my opinion, qualifies the 
meaning which might otlierwise be attached to ihe nsufruetiiary mortgage. 

">'2 ‘o with the terms of tlie other 

HnlmTuT P t kabuliat executed by Ihe Sahays in favour of 

Balmiki Prosad Singh on the same day, that is to say, on the 9tli 

January 1924. Now before draliiig with tliis doemiieiit, 1 mav mention liiat 

he execution of the Kabiiliat is already recited in thef usilfr.ictuary 

moitgage bond. In iiaragraph 15 of llie iisiifrueluary mortgago bond^ 

be noticed th^at Thfr n payable uidiit h foasc N the''"'“ I' will 

the mortgagees under the ™ the same as the interest due to 

provision that “the interest thereof at‘the rauTf 'Y 

per month” shall be deducted from the rent in P*-*i hundred rupees 

making part payment to the mortgage extent^Tn ‘ 

t me. Now the lease merely carries out tho intlltj ^ ^ 

clearly expressed in the iisu/ructuarv moVgairrbond already been 

of the properties demised should be Rv 10 533 19 o m that Ihe rent 

that if there should be any defauU on the nS of tlu 

the lessor would have the power to enter ii^nn Paying ihe rent 

df the rciity and profits. It makes it satisfy himself out 

rent fixed as above whatever nrofit shail^ap X clear that “after paying the 

and shall be the right of these katkenadars l *^**tkena properties is 

to the continuance of this katkena” Tn *’®P''“tnlativc» tip 

Material point) whereas if the i^ructuar^^^ 
mortgagees would have been enti^To reedvr^r^^h i^"r 
the mortgaged properties even if those profits 

uie mortgagors, under the lease tho exceeded the interest payable by 

at 0.13.3 per cent, per month, the excess profite^iS*^ Z 


278 


RAJNITI PHASAi) SiNGH V. 


Now this is the transaction, and the question is — is the transaction 
as a whole one of usufructuary mortgage? What is the positiont Under the 
two documents which I have just described the mortgagee does not enter upon 
possession of the mortgaged properties and is therefore not entitled to receive 
an>’thing more than the yearly interest provided in the mortgage bondi It is 
true that if there be default in the payment of interest it will be open to the 
mortgagees to enter upon possession ; but at the present moment the mortgagees 
are not in possession and they are not entitled to receive anything beyond the 
yearly interest provided in the mortgage bond. It is true that the parties 
describe the sum payable by the mortgagors to the mortgagees as rent; but 1 am 
of opini^ that we have to look to the substance and not to the form of the 
transaction. I take it that the most important argument advanced in favour 
of the view that the income derivable by a mortgagee from a usufructuary mort- 
gage constitutes his agricultural income is that the income represents not only 
the interest payable to the mortgagee but the whole of the rents, issues and 
profits derivable from the land. Now that argument cannot be advanced in 
this case. When the two deeds are read together as forming parts of one tran- 
saction, there is little doubt that the lease is in the nature of a machinery for 
the purpose of realizing the interest. What the mortgagee has in view is the 
realization of interest, not the appropriation of the rents, issues and profits 
from the lands mortgaged. In my view it is idle to contend that a transaction of 
this nature is one of usufructuary mortgage. In my opinion the transaction 
is one of ordinary mortgage with a power reserved to the mortgagee to ent^r 
upon possession and satisfy himself out of the rents and profits should there 
be a default in the pajunent of interest. 

It is right that I should deal with two cases upon which reliance has 
been placed by Sir. Jayaswal. In Makund .Saa^p v. Commissioner of Income 
tax, U. P. (1), a Full Bench of the Allahabad High Court decided that if a per- 
son carrying on a money lending business lends money in the courae of such 
business on the security of lands of which he takes a usufructuary mortgage 
and if he immediately leases those lands back to the mortgagor with a stipula- 
tion for fixed annual payments which amount to a definite percentage on the 
sum advanced, these annual payments should be excluded from the assessm^t 
of the profits of the assessees as being ‘agricultural income’ within the meaning 
of that term as u^ed in the Income-tax Act. The case of the Allahabad High 
Court may well have been decided on the facts of that particular case; but at the 
same time there is much in the judgment with which I confess I am unable 
to agree. The leading judgment proceeds on the assumption that double tsxar 
tion is against the policy of the Income-tax Act. What his Lordship had in 
view was the fact that the mortgagee under the terms of the mortgage bond wm 
liable to Government revenue and his Lordship thought that “to hold that be is 
liable to both Government revenue and income-tax would be imposing a double 
taxation which is against the policy of the Act.” With great respect I 
unable to agree with this view. I quite agree that there may be a presun^tion 
that the same tax should not be assessed twice .on the same person; for mstoce 
in Carr v. Fowle{2), it was observed that the statute presumably md not inten 
that a Vicar should in effect pay the same tax (land-tax) same hCTe- 

ditamont. As Rankkin, J., (as he then was) points out in .emperor v. ^roo 
Chamdra Borun(3), “This is plain enough. Thus the income-tax is one lax ana 
income assessed under one schedule cannot be assessed all over again un e 
another”. But there is no presumption that I know of that because a person 
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has been assessed under one statute he is immune from taxation under another 
statute. The question has been discu^ed with great clearness and precision in 
the judgment of Rankin, J., in the case to which I have already referred and it 
is unnecessary for me to pursue the* point* 

In dealing with the question whether if a usufructuary mortgagee is 
not liable to pay income-tax, a mortgagee who at the same time leases back the 
mortgaged land to the mortgagor with a stipulation that there should be fixed 
annual payment calculated on the basis of the rate of interest agreed upon 
between the parties, Sulaiman, J., in the Allahabad case said as follows: “It 
seems to me that to hold that such a person is liable to pay income-tax would 
amount to holding that the transaction is not that of a usufructuary mortgage 
but almost a simple mortgage”. It seems to me that the argument employ^ by 
his Lordship beggexi the whole question which was in debate before' him. Once 
it was assumed that the two documents amounted to no more than a usufruc- 
tuary mortgage pure and simple, the issue w’as determined and the question was 
solved; but, with great respect, the whole question is, does it not make a diffe- 
rence that the person lending money, without assuming the responsibility of a 
usufructuary mortgagee provides for payment of interest to him and stipulates 
that m certain events he would be entitled to enter upon possession of the 
mortgaged properties? Witli the utmost respect, this question was not faced in 
the Allahabad case to which I have just referred. As I have pointed out the 
transaction viewed as a whole amounts to no more than this that there was a 
loan, there was a security for the loan, and there was further a machinerj^ f(*r 
the purpose of realising the interest. ^ 


rtf +!,« reference was made, the decision of a Full Ben^*h 
sL!? High Court in Ihrahwxsa Itowther v. Commissioner of Xncoyne-tax 

Madrasi!) , proceeds on the view that what was a^eed to be paid bvX mort' 

'0"’' substJee and not tT^e 
form of the transaction. In the case before us the rent a-reed to to VaH is 

in respect of the use of money. Lnt issue^^'out 

interest is revenue derived frL the moTey len The vTobl^T 
deration is whether the sum of Rs 10 *>^1 19 n L • ^ probUm for our consi- 

previous year was received by them’bVwav assessees in the 

ng the transaction as a whole rhave no dLbt It, ^ "'"y View- 

by way of interest; and in my judgment the auasHon^u^’" received 

must be answered in the affirmative quostion propounded in the case 


jttst dise’'.2d"lX£^r4‘jK I h- 
that the assessees purchased certain GovernTnpnt*^^** consideration. It appear 
one lac of rupees on various dates all fnlim» value o 

interest on those Government serarUics didVot^ierf'® Previous year. Now th 

were made by the assessees; but by ^ra^moM b^^ 

vendors of these Government seeuritSs ‘ ^ and th 

to the vendors as interest due to TeTatter 2.29 

Th. ^at'g.ra*sr .;E»- 

(1) 3 r. T. C. 33 
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n vendors of these Government securities 

should bt allowed as an admissible deduction from the interest drawn by them 

securities and the Ajssistant Commissioner accept^^ the 
contention of the assessees. The Commissioner of Income-tax however in the 

revision held that the view taken by the Assistant 
secti^ the sum of Rs. 2,297 under 


Now upon this the question formulated by the assessees runs as foUows* 
^\ heUier a sum paid by the vendee of Government securities to the vendor 
equnalent to the amount of interest due to the latter from Government on 

datro^f the between the last date of accrual of interest and the actual 

dinLpf ^ f ^ securities at his own convenience and to facilitate the with- 
diawal of interest and quite apart from the sale price fixed for the securiti^ is 

dTaTn bm The question has been iTaSlfally 

r'ni 1 ^ ^bere is no doubt as to what the assessees mean. The learned 

us thTt t*lfirnne"? °" f Commissioner of Income-tax contends before 
US that this question is not open to us having regard to the fact that it is a 

question which arises out of the order passed by the Commissioner under sec- 
tion 33 and not out of the appellate order. It is not necessary for me to deal 
with the question raised on behalf of the Crown as in my opinion, the question 

Lcttoli 8^of ^L^"n^nr\'"''? against them. It seems to me that 

section 8 of the Income-tax Act is conclusive so far as this question is concerned. 

head tax shall be payable by an assessees under the 

head interest on securities’ in respect of the interest receivable by him~on any 

security of the Government of India, or of a Local Government, or Tn debem 

rjZa^'nv- n by or on behalf of a local authority or 

company . and then follow certain provisos which need not be considered in 

W interest was undoubtedly receivable by the assessees; it 

tw ^ been received by them. On what ground then can it be suggested 

money? authority acted improperly in assessing tax on this sum of 


If I have understood Mr. Jayas\val correctly, he contends that the interest 
on tliese Government securities up to the date of the sales thereof was properly 
payab e to the vendors of these securities and not to the assessees; and that to 
suit the convenience of all the parties the assessee paid the whole of the interest 
due to the vendors up to the dates of the sales as indeed he was bound to do. 
and subsequently recovered them from the proper authority. In my opinion 
the argument rests on a fundamental misconception as to the true position. 
The interest on Government securities does not accrue from day to day but 
accrues on certain specified dates- It did not therefore accrue to the vendors of 
tliesc securities at all, since they sold those securities to the assessees before any 
interest accrued on them. It may of course be that the vendors 
did not agree to sell the securities except on terms that the pur- 
chasers paid them, not only the market value of the securities, but 
also in addition a certain sum of money calculated on the basis 
of the interest supposed to be due to them on the dates of the sales of 
the securities. But that was a matter between the assessees and the vendors, and 
the assessees might well have protected themselves by insisting that the amount 
of tax which would ultimately be payable by them should be deducted from the 
purchase money; but we are not concerned with that question in these pro- 
ceedings. The contention of the assessees must fail on the terms of section 8 
of the Income-tax Act and I must accordingly answer the question in the affir- 
mative. 
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Tlie last question arises out of the refusal of the Income-tax Officer to 
allow any deduction or any percentage under the head “securities^^ The fol- 
lowing question has been formulated by the assessees; ‘‘Whether in law the 
basis of the establishment charges for the purposes of allowing percentage of 
deduction should be total income of the assessee excluding the amount of 
interest on securities although the latter is taken into consideration for calcu- 
lating the gross assessable income of the assessee"'. Now it may be pointed 
out that the Income-tax Officer allowed a deduction of five per cent, from the 
gross income under the head ‘interest’; while as I have already stated, he re- 
fused to allow any deduction from any percentage under the head securities. 
Now section 6 specifically mentions the different heads of income, profits and 
gains chargeable to income-tax. It wll be noticed that while there are clear 
provisions that the tax payable under the heads ‘property’, ‘business’, ‘profes- 
sional earnings’ and ‘other sources’ is subject to certain allowances specifically 
mentioned in section 9, section 10, section 11 and section 12 of the Income-tax 
Act, there is no provision that the tax payable by an assessee under the bid 
“interest on securities” in respect of the interest receivable by him on any 
security of the Government of India, or of a Local Government or on debentures 
or' other security for money issued by or on behalf of local authority or a com- 
pany should be subject to any allowance. In support of the view clearly taken by 
the Legislature in this matter the simplest of reasons may be advanced, namely 
that ordinarily no expense is incurred by a person in drawing his-mtercst on 

^cunties. In my opinion the question must be answered in favour of the 
Income-tax Department. 

As the assessees have failed on every point they must pay the cost'' of 
this reference, hearing fee Rs. 100. 


KULWANT SAHAY, J.: — Three questions have been referred to us In 
this case xmder section 66 (3) of the Indian Income-tax Act (1922). 

The first question relates to the income derived by the assessee on account- 
of the transaction of the 9th of January 1924. It is contended on behalf of 
the assessee that the document of the 9th of January 1924 executed by Deonath 

assessee was an usufructuary mortgage and 
that the income derived by the assessee was agricultural income within thn 
meaning of section 2 (1) of the Indian Income-Ux 

from taxation under section 4 (3) (viii). The real question fo/wSSS 

amounted to a usufructuary mortgage* and 
the income derive<i by the {issessee w&s ssrlcnltnt^Al inAAmA 4 ^ a j j 

the assessee were parte of the aaine traSor«,rf 
ther as forming one transaction. It is necessary to 

the transaction. Reading the two doenmp^fL nature of 

be no doubt that thrinfention Tf the parfe 

pay the interest on the mortgage monerat mortgagor should 

only in the event of default on tL Tart^of was 

mount that the mortgagee was to ^ake stipulated 

Having regard to th7natureT tL ^rtg^ed property, 

to be paid by the mortgagors under the lease was the the sum agreed 

and the stipulation was that it was only on deLlf fn 
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that the mortgagee was to take possession of the mortgaged property The tran 

^^’^ShO.). In that ease the stipulation in the mortgage £i 
was that until delivery of possession of the mortgaged property the mortgagor 
shall pay interest at the rate of 2 per cent, pn the mortgage money and by a 

mortgage some of the viUages forming the 
nf property were leased to the mortgagor who thus became the tenant 

T nrr?t • mtcrcst. It was held by their 

Lordships of the Judicial Committee of the Privy Council that the fntere^ 

refCTred to in the mortgage deed was only interest until possession was given 

of the mortgaged property and that the mortgagee after possession took the 

rents and profits instead of interest. It is thus clear that what the assessce 

receives from the mortpgor m the present ease is interest on the mortgage 

^ profits of the mortgaged property 

only after the mortgagee takes possession of the mortgaged property. 


^ ^m of opinion that the income derived by the assesses in the year under 
consideration was interest and not agricultural income and was therefore liable 
to assessment. I would answer the first question referred to us to this limited 
extent. What the nature of the income would be if the mortgagee takes posses* 
sion of the mortgaged property is a question which need not be considered at 
present and must be left open for consideration in future. The question whe- 
ther the income derived by a usufructuary mortgagee is agricultural income and 
exempt from taxation or whether it is merely interest and liable to assessment is 
a question upon which I express no opinion. 


^ The second question relates to the interest drawn by the assessee upon 
^rtain Government securities purchased by him. I agree with my Lord the 
Chief Justice in the answer he proposes to give to this question. I desire how- 
ever to point out that income-tax upon the securities in question was deducted 
at the time of the payment of interest under section 18 of the Act. The assessee 
does pot contend that he is entitled to a refund of that tax. The question, how- 
ever arises in relation to the fixing of his income for the purposes of super-tax. 
Under sub-section (4) of section 18 all sums deducted in accordance with the 
provisions of the section shall, for the purpose of computing the income of an 
assessee, be deemed to be income received. Therefore, under this provision of 
the Act the tax deducted at the time of the payment of interest on the securities 
has to be added to the income of the assessee for the purpose of computing his 
income for the purposes of super-tax. The tax deducted was out of the income 
derived by him as interest on the securities. If the tax so deducted has to be 
added to his income it is clear that the interest out of which the tax deducted 
is added should also be added to his income in order to compute the same for 
the purposes of super-tax- It is clear that the assessee cannot claim any deduc- 
tion on account of the payment made by him to his vendor as under section 8 no 
such deduction is allowable. 

As regards the third question, I agree with my Lord the Chief Justice that 
the assessee is not liable to any deduction' on account of expenses. 


^1) 1. L, B. 24 All 621. 
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(345) IN THE HIGH COURT OF JUDICATURE AT PATNA. 

Before Sir Courtney Terrell, Kt^ Chief Justice, Mr. Justice BdS and 

Mr, Justice Kulwant Sahay. 


Assessee, 


(25th November, 1929.) 

Maharajadhiraj of Dharbanga 

V. 

The Commissioner of Income-tax, Bihar and Orissa Referring Officer, 

Itidian Income-tax Act {XI ot 1922), Secs, 10, 13, 23, 34 anid 66 — Death 
of assesses pending reference, effect of — Money-lending business — Payments by 
debtor — A-p^propriation as to principal and interest — accounts un- 
satisfactory — Question, if one of fact — Appropriation by creditor in subsequent 
years — Creditor keeping amounts in suspense — Debtor^s properties taken over 
in partial discharge of debt — Debtor executing fresh hand-notes for balasvce not 
disekar^d — Colliemes — Arrears of minimum royalty of previous years, pay- 
mmt of, DeductahilUy—Report called for by Commissioner kerning appeals 

Right of assessee to be heard again — Signature of assessment order outside 
assessment area, validity of. 

A reference under Sec. 66 of the Indian Income-tax Act must he 
decidM by the High Court though the assessee died before the Ivepring, pro- 
ceedings once commenced thereunder not abating on death. 

Smith V. Williams, 8 Tax Cos. 321, Followed. 

The assessee carrying on money-lending hustness used to record payments 
made by his debtors in a depoHt or general register without allocation as prin- 
cipal and interest and from time to time made oniries in interest ledger pur- 
tporhng thereby to appropriate a pant or the whole of the payments to the 
satKfactiim of Thw mterest leOgor tvas mot kept up-to-date, entries 

Contemporaneously. 

, absence of any evidence as to appro^ion took 

m the deposit register in the account year^^ interest 
payment did not exceed the amount due in respect ' of 

Comaissisners of Inland Revenue, 12 Tax Cos. 103. 

the afnount received- on accZl *f'o>aselves what was 

~ “(*»»») I. L. R. « rt,. ,40 J A. I. R-ltSSTKCsr 
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Where the assessee in the account year (1332 Fs.) entered in his hUerest 
leaqer a s^im of^ hs. 1,40.107 as interest received in years previous to 1332 Fs, of 

heen assessed by the Income-tax Department in 
1J31 and claimed the balance as transfer entries not assessable and time barred 
iindcr ifcc. 84 of The Income-tax Act, 

HELD, i^tat naving regard to the -prior as^ssvients on estimates on 
account of the unsatisfactory acoounts of the assessee, the sum in dis^ite tvas 
never taxed as income appropriated as interest and not having been treated as 
nqn-taxable and excluded before, the assessment in the year where the appropria- 
iion uxis first made uas legal. ■ 

Commissioners of Taxes v. Melbourne Trust, (1914) A. C., 1001 Applied. 

Where the eissessce having a large mortgage loan business did not keep his 
sxlit register in respect of these loans up-to-date and his accounts not disclosing 
his actual income, loas assessed in previoius years on estimates. 

HELD, that the As.'^tssrng Officer was right in making an estimate of his 
income by adding a- sum of ono iakh to the amount admitted by the assessee. 

Where the assessee took over from his debtor who xrwed him a sum of 
Es. 32 lakhs as principal aid Es. 6.09, .571 as interest, a colliery, shares, bills, the 
bi Hcfit of a decree, etc., at a valuation aggregating to Es, 20,74,973 and tho debtor 
executed fresh hand notes for the balance of Es. 17,34,596. 

HELD, that the real nature of the transaction was a discharge in -part of 
the liability pro-tanto of the items taken over and a record of the liability stUl 
outstanding by the execution of the hand notes and the assessee could not be con- 
sidered to have received interest assessable to income-tax. 

Where the assessee paid arrears of minimum royalty accrued prior to his 
taking possession of a colliery taken ovtr by him from his debtor, the amount so 
paid tvas deductable as liability in the nature of a charge discharged in the 
account year. 

Where in an appeal the Commissioiur of Income-tax, after receipt of a 
report of the Assessing Officer called for by him as to whether the assesses^ s 
accounts established a loss or not, dismissed the appeal without a further hearing 
of the assessee, 

HELD, that as the report being of a negative character did not contain 
anything now there was no denial of luitural justice invalidating the rejection of 
the appeal. 

An assessment order signed at a place outside the area where the assessee 
is ordinanly assessable und- r the Income-tax Act is a valid nKsessment. 

Case [Miscellaneous Juditial Case No. 40 of 1928], stated under Sec, 
66 (2) of the Indian Income-tax Act (XI of 1922) by the Commissioner of 
Income-tax, Behai and Orissa for the opinion of the High Court. 

CASE. 

The (luestions of law t’ormulatcd below arise or are claimed by tho assessee 
to arise out o£ the order on appeal passed by me, exerciamg the powers of an 
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Assistant Commissioner under section 5 sub-scction 4 of the Act, when d-almg 
with the assessment made by the Assistant Commissioner of Income^tiix, Patna 
Range (hereinafter referred to as the assessing officer) exercising the ;)OYvers of 
an Income-tax Officer under that same section and sub-section, in resi/ect of the 
assessment made on the Maharajadhiraj rf Darbhanga (hereinafter referred to 
as the asscssee) in the year 1926-27 on the income of the year 1332 .Fasli and 
ending in September 1925. 


2. The Assistant Commissioner had made assessment on a sum of 
Rs. 37,24,198, which I had on appeal reduced by the sum of Rs. 3,87,02S V>y my 
order passed on 24th May, 1927. 


3. In connection with tho supplementary assessment made under sec- 
tion 34 of the Act on this assessee in the year 1926-27 the assessee has after the 
hearing of this appeal, but before tho order on appeal was passed and signed, 
filed a suit against myself, the assessing officer and the Income-tax Officer, 
Darbhanga, suing all 3 of us personally and asking that an order of perrianen“ 
injunction should be passed against us preventing us from realizing the amount 
ass^ed in that case on the ground that this supplementary assessment was 
made out of malice by the assessing officer and because asscssee had refused 
to accede to overtures made by him demanding illegal gratification, while I am 

chajgod in that plaint with acting from motives of malice and in collusion with 
the assessing officer. 


T grounds assessee raises Iwo questions of law, the first being 

fhaf P^^sonally wmpetent to hear tho appeal ' and the second being 
the Assistant Commiasioner was competent to make, the assessment 

n th^ civ^? f - f ^ personally interested 

teit T F ?*PP'e“entary assaisment, but it is perfectly 

'“terested in this case with which I am now 
tion was not raised by the assessee in the grounds of 

Sion 9 ? “i therefore raise this question now in an application under 
section 66 ^2) as it does not arise out of the appellate order. 

6. The civil suit referred to above was filed on the 2nd April 1927 while 

completed by the assessing officer in January 1927. ’ Th'> 

teit competency or otherwise of the Assistant Commissioner to make 

this as^ment has not been taken in the grounds of appeal and has not been 
tou^ the appellate order and cannot therefore bo raised at th“ stage 
befn^nrfr^’i peponally interested in this case I should still have 

L the tialX of income-tax contains no pZS 

lor the tiaimfer of appeals in such cases. If thou I was not competent to hear 

the appeal, no was competent and the assessee could not have prosecuted 

ri“- a " 

deposit account while not a single item been shoi^n ^ assessee ’s 

In the year 1332 the debtor paid the a^essee two interest account, 

and the other of Rs 2 78 000 Thr. one of Rs. 3,400 

intm-est though this item is not sho^ inter^t^ 
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In 2 amount of interest which has accrued «n this debt upto the end of the 
year 1332 is Rs. 3,09.281, but out of the total payments made upto 1331 only a 
sum of Rs. 38.091 which was the receipt of 1331 was taxed upto and including 
lasr year. Assessee s contention is that as this payment of Rs. 2,78,000 is the 
final payment towards the satisfaction of the original decree it should be deemed 
to ha^'e been paid in satisfaction of the principal. He bases his argument on 
the statement of the assessing officer in his assessment order that it is the 
accepted principle of accountancy followed by the assessee to credit realisa- 
tions first towards interest and then towards principal. Obviously, what the 
assessing officer means is that this is the practice followed when allocation is 
made in assessee 's registers but in this particular case all former realisations 
had been .sliown merely in the deposit account and no allocation between prin- 
cipal and interest had been made. 


8. In connection with this matter the question of law formulated by 
tlie assessee is as follows: — “Whether where the assessing officer has found that 
there is an accepted method of accounting the assessing officer is bound by sec- 
tiori 13 of the Income-tax Act to act on such accepted method and whether the 
judgment of the assessing officer claiming that Rs. 2,59,184 was paid as interest 
and was liable to be assessed in that year was wrong and whether his decision 
is not in direct conflict with the first paragraph of section 13 of the Act”. The 
assessing officer has found that there is an accepted method of accounting only 
when actual allocation as between principal and interest is made in the account 
books of the assessee and the question at issue should be re-drafted as follows: — 
“In the circumstances of this case what portion of the amount received from 
Damodar Das Burman in the previous year is legally taxable”. 


9. Assessee ’s contention is that as this payment of Rs. 2,78,000 is ths 
final payment towards the satisfaction of the original decree it should therefore 
be deemed to have been paid in satisfaction of the principal. He ai^es that 
under section 3 of the Income-tax Act taxes are to be asse^d on the amount 
received in the “previous year” but that the assessing officer and the appellate 
authority are in this case attempting to justify the taxation of jirofits received 
in past years. Assessee objects to the device of calculating the whole interest 
which has accrued during the pendency of the loan and of then holding any 
payment as interest if it does not exceed the amount of such interest regardless 
of the fact that such sum was paid as principal or was allocated to principal. 
But under section 3 of the Act tax is not assessed on the amount received in the 
previous year but on the income, profits and gains of the previous year. Clwrly 
in this case assessee did not consider pajunents received in former years as inte- 
rest, for in that case he would have paid tax on them in those years and the 
procedure followed by the assessing officer in this case appears to be both logical 
and in consonance with the proviso to section 13 of the Act. I am of opinion 
therefore that the total sum of Rs. 2,78,000 received in the year from Damodar 
Das Burman is legally taxable and not merely the sum of Rs. 18,816 out of this 
sum as assessee contends. 


10. In the year 1332 one Amar Nath Bose, a 
payment to the assessee of the sum of Rs. 1,38,955, out of which Rs.^, wm 
in that year transferred to the interest account, the balance being kep in 
deposit account. In the interest account of this year the ^o^t 
against this debtor’s name is Rs. 1,60,107, Rs. 20,006, of which is the sum - 
ferred to above while Rs. 1,40,107 represents a transfer from the depont account 
of years prior to the year 1332. The assessing officer charged to in ^ 
year 1332 the sum of Rs. 1,60,107, f.e., the sum 

A • -iQQo ♦ua mTYi Hsi sn.ftoo which was taxed last yearj 
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while still in deposit, while he also taxed the interest portion of the amount 
actually received in the year 1332 and which was kept in deposit in that year. 

11. The question which arises for decision in this matter is: “What is 
the amount of profits or gains arising out of the payments made by this judgment- 
debtor legally taxable in this year”. 


12. Assessee’s argument is that the sum of Rs. 1,40,107 which has been 
transferred to the interest account less Rs. 80,000 whieli has already been taxed 
in the previous year’s assessment and which lias therefore now been excluded 
cannot now be taxed becau.se it represents payments made in years prior to the 
year the income of which is being assessed. Clearly however the assessee did 
not consider this to be a receipt of interest until he made an entry in respect of 
it in his interest ledger. What we are concerned with is his income of the pre- 
vious year and the assessee’s own view of which is his profits of the pre- 
vious year as evidenced by his account books is in this case very pertinent. 
Assessee’s argument appears to be that the money was received in a year or 
years prior to the previous year and should therefore be exempt from taxation. 
In this connection the decision of their Lordship the Judges of the Lahore 
High Court, dated 6th January 1926 in case No. 2 of 1925 in the application of 
the Delhi Cloth and General Mills Co., Limited, a copy of which is enclosed 
and marked A is relevant. In that case the assessee company liad in the year 
1918 placed towards reserve from profits a sum of Rs. 1,00,000. This sum was 
not taxed when assessment was made on the income of that year and in the year 
1922 this amount was, again brought into account and shown as profits. The 
assessee contended that this sum was not assessable as profits of the year 192‘? 
in as much as these profits had accrued in the year 1918, had escaped assessment 
m^hat year and were therefore sheltered from assessment by the law of limita- 

VMr 19^2^thnueh^f held that this sum was rightly taxed as profits of the 
year 1922 though it was received by or accrued to the company in the year 1918 

LTonlv'treard^*'’' former year 

^ treated It as such when they brought the amount into their profit and 

lo® account. Similarly, in my view, when this assessee transfers a sum f^Z 
rest poHion of the amount actually 


from -e' Coh UeVerarTysTa™ ^ “i'"" <>' 25.670 

the debt has not been completely satisfied pajunent and 

to the assessing officer why he treat^?h. wTini 

The amount received was kept in deposk and wheJTT”*^ realized as principal, 
appeal the assessee produced a sUtemLt of th^ lit on 

I therefore asked assesses to produce a^clLr^ intelligible; 
interest accrued on the original loan «nH ^ showing the amount of 

paid and to prove that Rs. 21,000 in rteneet 'I? actually been 

taxed last year as claimed by tlirassess^^ was 

with this direction aaid also failed to prove thS^r f to comply 

Bents capital as claimed. The onus wa7on hfr^ repr^ 

a payment of money which is not taxable payment was 

ah^nce of evidence to the contrary ^v^ced ^ ^ 

». p«d „ ^ ^ z 
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question for decision is: ‘‘Whether the Assistant Commissioner’s action in this 
matter is authorized by the law”. 

14. Assessce now alleges that this debtor has sold up all his properties 
and that nothing more is likely to be recovered. But this contention was ad- 
vanced for the first time before mo on appeal and it was not advanced before 
the assessing officer. Assessee had failed completely to prove that the whole or 
any part of this payment represents payment of capital, though the onus to do 
so was on him and in the circumstances I am of opinion that the assessing officer 
acted reasonably and to the best of his judgment in treating half the amount 
received as interest. 


15. The assessee ’s method of keeping accounts of receipts of interest is 
as follows. He maintains a deposit register in which payments made by debtors 
are ordinarily first of all recorded but without any allocation between principal 
and interest. Subsequently if and when allocation is made an entry in respect 
of the interest portion of these payments is made in the interest ledger as well 
as in the interest account of the general ledger. This allocation is not neces- 
sarily made in the year in which the money has actually been paid to the assessce. 
It may be made in the following year or indeed several years later. Previous 
to the assessment made on the income of the year 1331, Fasli, assessee was 
not producing his deposit register and the income from this source on which 
he was being assessed was merely the amount shown as credited in the interest 
ledger in the previous year and this was the amount on which he claimed that 
he should be assessed in any year, though it may or may not have actually been 
received Ly him in the ordinary sense of the word “received” in the previous 
year. In connection with the assessment made on the income of the year 1331 
Fasli, entries made in the deposit register were for the first time taken into 
account and the method adopted for the purpose of that assessment was as 
follows: The amounts shown in the interest ledger of that year were taken into 
consideration for income-tax purposes while in addition the interest portion of 
.<uch deposits as were received in that year and were not allocated to interest 
wore calculated and added to the amount shown in the interest ledger. The 
method followed by the assessing officer in making the » assessment for the year 
1332 Fasli, with which I am now dealing is as follows: — He took the amount 
shown in the interest ledger in the year 1332 less the portion of that amount 
which was taken into consideration in the previous year when he included a 
certain portion of the amount shown in the deposit account of 1331 Fasli ns 
representing interest and to this he added the interest portion of the receipts 
of 1332 kept in the deposit account and not allocated as between principal and 
interest. His method of calculating what amount of any sum paid but not 
allocated was interest and what was principal was to take as interest that, portion 
of the sum paid which did not exceed the toUl accrued interest upto date. 


16. On these facts the assessee formulates the foUowing que^icm of 
law: “Whether the assessee can be precluded from rising the point that under 

section 3 of the Act the income rcceiv^ m 

cannot be taken into account and whether as a matter of 

imno-inarv estoDDcl preventing the assessee from insisting on compliance witn 
law V the assessing*^ officer and whether such argument or de^ee can used 
to ta/what TTot faxable under the Act”. This question as framed is based 

on the assumption that the assessing officer has not has 

that something which is not taxable has been taxed by him. the queCTum nas 

been bTdly framed and in my opinion the real question '* r^I 

lows:— Assessee ’s method of accounting in respect of receipts from interest on 
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loans being as described above was tbe assessing officer’s action in (^c^atmg 
the profits and gains of the previous year as he has done warranted by lawi 

17. Assessee’s present contention is that by reason of the fact t^t'the 
Income-tax Department is assessing to tax the amount shown in the in^^t 
ledger for the first time in 1332 though this amount was actually received by 
him in previous years and kept in the deposit account, we are therefore assess- 
ing him on the income of years prior to the year 1332. _ I do not accept this 
view. Assessee now claims to be assessed on what he describes as the actual 
receipts of the previous year, but it is perfectly clear that neither the interest 
ledger nor the deposit ledger shows what his actual receipts are. Further, the 
assessee is constantly changing his ground- At one time he contended that the 
sum on which he should be assessed is the sum shown in the interest ledger of 
the previous year, but this as explained above w^ld include receipts in the 
ordinary sense of that word of years prior to the previous year. It is clear 
therefore that the assessee has not always interpreted in his own case the income 
of the previous year as meaning the same thing. Under section 13 of the Act 
income is to be computed in accordance with the method of accounting regu- 
larly employed by an assessee but if the method employed is such that in the 
opinion of the Income-tax Officer the income cannot properly he deduced there- 
from then computation shall be made on such basis and in such manner as the 
Income-tax Officer may determine. I find that in this case the true income 
profits and gains of the assessee cannot be directly deduced from his account 
and that therefore it w^s incumbent upon the assessing officer to make the com- 
putation by some other method and the method which was followed is in my 
view the best possible method as being the one which is to the greatest posable 
extent based, though indirectly only an assessee’s accounts. To allow the 
a^essee to change his ground from year to year as he is attempting to do would 
result in enormous sums escaping tax, while the method followed by the assessing 
officer in this case is in my view neither illogical, illegal nor inequitable. 

18. Asscssee’s present contention is that income received in years prior 
to the previous year cannot be taken into account. As observed above the 
income or profits on which an assessee is taxable are the income and profits of 
the previous year. These are not necessarily the income and profits received 
in the previous year and what assessee considers to be his profits of the previous 
year is a relevant factor in determining what those profits are. Now, assessee 
has in the hearing of this application argued that tlie Department can do one of 
two things; it can tax as interest sums credited to interest in the assessee’s 
accounts in any year whether received in that year or in a former year. Here 
we have assessee’s o^'m ^mission that it is open to the Department to tax inte- 
rest actually received in a former year provided the same in question is credited 
to interest in the assessee’s accounts in the previous year. 

19. It is submitted that the question as framed shonld he answered in 
favour of the Department. 


20. Difficulty has also been experiraiced in estimating assessee’a income 
from the purchase of property on mortgage deercefc. Asessee admitted a 

the progress of each case is supposed to be noted, but no 
^ repter upto date and in fact the sum of Bs. A364 

rrfemdto above is ^own neither in fins register nor in the. interest aeconnt 
On referring tb the history of assessments made in previous years I find that in 

• 0104-19 
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the assessment made in the year 1924-25 whUe the assewA 

n^nder this head the assessing officer estimated the income to be Rs 6 00*^0^ 

It JT order appeal wi™- 

tamed by the then Commissioner. In the assessment made in the year 1925-^ 

mi+ assessmg officer added back a sum of Rs. 3,00 000 with’ 

out objection by the a^essee. In that year assessee showed no income ’from this 

recdpt o^f Rs^ 20^069 to ^ assessment proceedings a 

Tsum of R.%^nn°mo assessing officer added back as stated above 

a sum of Ks- 3,00,000 without exception on the part of the assessee. Similarlv 

in the year 1926-27 (the assessment with which we are now dealing) the assess^? 

showed no income from this source in the statement ^ed wSf Ms reSHf 
income but subsequently admitted realisation of Rs. 4,364 only. 

21. The question is: “Wliether the assessing officer was right in makino- 
an estimate of Rs. 1,04,364 under this head as he haldone’\ ® “ 

as^ssee had shown the sum of Rs. 4,364 in the suit register this 
^ some sort of presumption m his favour, but as this sum is 

interest ledger nor in the suit register, the assess- 
ing officer is in my view not acting arbitrarily and is right in concluding that 
a^^ee s income from this source is greater than that shown and in making an 

V, best of his ability. The history of past a^ess- 

^ ®^®Y®.*bat assessee s return of income from this source cannot be relied 
upon and It is for assessee to prove what his income under anv head is and not 
lor D^artment to do so and if the assessee fails the assessing officer must make 
an estimate to the best of his judgment. It is submitted therefore that this 
question should be answered in favour of the Department. 

23. Assessee had in the previous year purchased at auction sale*certa!n 
properties on which he held a mortgage and in this connection the following 
question of law has been formulated by the assessee: “Whether when a property 
is purchased in court auction by the decree holder anything is recovered except 
the property itself and whether under section 4 of the Act there can be a notional 
receipt of income from interest resulting from such a purchase which attracts the 
operation of section 3 of the Act and whether tax can be claimed in reject of 
such notional receipts’*. 


24. As the question is one of general principle ari.sing in every case 
where a decree holder buys in mortgaged property at auction sale it does not 
appear to be necessary to state the facts in any detail. 

25. Assessee argues that when he purchases mortgaged property at auc- 
tion sale this operation is a capital transaction and what he acquires is capital, 
but no authority has been advanced in support of this view and it is in my opinion 
unsound. The “argument apparently is that when a creditor advances money on 
mortgage he acquires a contingent interest m the property mortgaged and when 
he subsequently buys in the property at auction sale he acquires the complete 
interest of the debtor in the property and this is a capital transaction. If it 
is true that the creditor acquired a contingent interest in the property at the 
time the mortgage was executed this interest is acquired for the punjose of 
securing the debt and for no other purpose. It is not arguable that a debt can 
be satisffed only by the transfer of money or cash. It can be satisfied by receipt 
of the money’s worth and when the property finally passes to the creditor this 
passing of the property should be held to have satisfied the debt upto the value 
of the property which has passed. When a decree holder buys in^ mortgaged 
property, though the transaction is nominally a single transaction it is in reality 
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of a dual nature and what really happens is that the amount for which he buys 
in the property has been notionally received by him and with that notional 
receipt he purchases the property. It is submitted therefore that-this question 
should be answered in favour of the Department. 

26. Tlie assessce had at one time advanced a sum of Rs. 32,00,000 with- 
out security to one Kumar Ganesh Singh, of a firm of brokers and 'the total 
amount of interest on this sum which had accrued up to the year of assessment 
was Rs. 6,09,571 in the year in question. The assessee took over from the debtor 
in satisfaction of this amount the following items of property movable or^^imov- 
able. 


Rs. 

(1) The Kajora Colliery valued at .. 7,37,339 

(2) Shares in different companies valued at . . 94,125 

(3) Bills receivable by the above brokers . . 48,809 

(4) Decrees . . 1,42,594 

(5) Transfer of loan to the Agra United Company . . 10,00,000 

(6) Pronotes and handnotes . . 52,10G 

(7) Hand notes from Kumar Ganesh Singh . . 17,34,596 


Total . . 38,09,569 

« 


The argument advanced by the assessee, in this case is th^t, so far as 
regards the Kajora Colliery what has really happened is that he has purchased 
property to the value of that property and that this is a capital transaction and 
therefore the cannot be assessed to interest. Tho question at issue here is 
the same question as that formulated in the general question immediately above 
and the decision of the Court on that question will govern this point as well. 
I do not accept the view of the assessee that as no cash was received no sum 
can be held to have been realized as income, profits and gains in this transac- 
tion. In my opinion the correct way to view the transactions is to hold that the 
assessee has accepted in lieu of an original sum advanced without security plus 
mter^ which has accrued upto date property movable and immovable and 
valuable sccuntiw equal to the total amount of principal plus interest, and 
pnrm facte worth the valuation made by the asessee. Further in my opinion 
the original capital plus interest has been satisfied and an amount ^al to the 

inte^ realised 

^ ^ ^ contended that the satisfaction of a loan 

hh« madefy by the transfer of cash and it is only common sense that 

^ ^ creditor of , the equivalent of cash whether that be mv^le ” 
immovable properly can equaUy satisfy a debt. movaoie or 

26. .^essment w^ made on income from this source as aconiinK or 
meived “I the year 1332. It appears however that all arrangements were 
^de for the completion of this transaction and the transaction itself was 
completed apart from the taking over of the physical possession of the coUierv 

1 *? formulated the following questiS^ 

realized it was legally recovered 
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occurred- only in the year 1332. Further, this point was not taken in the 
grounds of appeal, was not argued before me when I heard the appeal, was 
not discussed in my appellate order and cannot therefore be raised at this 
stage in an application under section 66 (2). 

27. On the expenditure side of the revenue account of this colliery for 
the previous year a sum of Rs. 74,982 is shown as payment of royalty. The 
history of this pajnnent is as follows. According to the terms of the original 
lease the le^ee is bound to pay a minimum royalty of Rs. 1,422 per month 
to the superior landlord. This was one of the terms of the original lease given 
by the proprietors to the original lessees. The original lessees sublet their 
right in the property to one Ganesh Singh and on 29th April 1925 Ganesh 
Singh transferred his right to the assessee on the same terms, the lessees getting 
a set off of Rs. 7,37,339 against his debt owed to the assessee in 
consideration of this transfer. The amount of royalty paid by the 
assessee was not for the period during which he was in poasecBion 
but for the period 1st June 1922 to 31st July 1925 with inte- 
rest. As assessee came into possession of the colliery on the 30th April, 
1925 he was liable for royalty only for the period 30th April, 1925, to 30th 
September 1925, i.e., for a sum of Rs. 7,110. After the transfer of this pro- 
perty to the assessee he learnt of the arrears of minimum royalty still due, 
though in the indenture of tranfer it is expressly stated that the colliery was 
transferred to the assessee free of encumbrances. On these facts the question 
for decision is — Whether the assessee is legally entitled to deduct the arrears 
of royalty which had accrued in previous years up to the date of his taking 
possession. ’ ’ 

28. In my view ho cannot. Adraittedlj^ he is entitled to recover tfie 
excess over Rs. 7,110, being the amount of minimum royalty for the period 
April to September 1925, from Ganesh Singh and therefore the only legiti- 
mate expenditure on account of royalty is the proportionate amount for six 
months April to September 1925. Further this expense > cannot be claimed as 
an arrear of rent under secton 10 (2) (1) of the Act, as royalty is in no sense 
rent. The balance may become a bad debt subsequently but that is net a 
question which can be discussed at this stage. 

29. The assessee in a statement put in before the assessing officer had 
claimed a loss of roughly Rs. 78,000 in respect of the working of 2 indigo con- 
cerns of which he is proprietor. The assessing officer examined the accounts 
produced in support of the loss claimed only in the case of one of th^ fai- 
ries and while he did not admit the loss he did not estimate any profi^ The 
statement put in before him and subsequently before me did not d^ose toe 
actual profits or losses of these concerns and in particular it was impossiDie 
to ascertain the actual purchase price of indigo. At the same tune as 
assessee did not specificaUy appear to have been caUed on to prove toe 
claimed I considered that he should be given a further opportumty 
ducing the accounts of these two concerns before the aseessiiig offiwr. 
an opportunity was given and he appeared for the puri^a bMore toe ask- 
ing officer on the 7th and 8th of April and again on 7to of May. On to^ 
dates however there was a complete failure to explain the ^ 

what the actual cost of indigo pizrchase was and finally on toe 3rd day oi ne^- 
ing the assessee put in a petition asking that further time ahould 
enable his accountant to examine and explain the accoimto ihe asses^g 
officer's report, subsequently submitted is on the record and it was open to to 
asseasee to 'take a* copy but he has not done so« 
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30. The method of financing the growing of indigo by the indigo fac- 
tories is as follows: — The assessee gives out advances either to raiyats for the 
purpose of gro^ving indigo or to cartmen for haulage and apart from advances 
the two most important items are ‘Dena’ and ‘Pawna’, Dena meaning the sum 
which the assessee owes to the raiyats as being the amount by which the indigo 
supplied by him exceeds the advance originally given for the purpose of grow- 
ing indigo, while Pawna is the amount by which the value of the indigo plant 
supplied falls short of the original advance. If this is the system, then 
advances should not be taken into consideration in the profit and loss statement 
at all. On an examination of the accounts, however, by the assessing officer 
it was found that this is not the actual system employed, e.g., in checking one 
item he found one advance amounting to Rs. 2,988, while the raw indigo subse- 
quently received was valued at Rs. 1,853. Pawna therefore to be paid to the 
factory should be Rs. 1,135 and Rs. 1,853 should be shown in the S<Utamami 
account as the price of raw indigo, and Rs. 1,135 as Pawna in the Dena Pawna 
account. But as a matter of fact this sum of Rs. 1,135 was also included in 
the Saltamami account. Assessee ’s Accountant and indeed his Counsel ad- 
mitted before the assessing officer that prinia facie advances included in the 
iialtaniami account had been taken twice over or that the figure showing indigo 
jilant expenses had been so taken. It is quite obvious that it is impossible from 
lliese accounts to arrive at the actual cost of the raw indigo to the factory and 
in this view 1 am supported by the report of the Auditors, Messrs. Lovelock 
and Lewis, in the audit note of the accounts of the assessee 's indigo concern 
for the jebr 1330, an extract from which runs as follows: — “We have not been 
able to verify the results of the various concerns: The figures shown in the 
accounts are mere receipts and payments.” If it is impossible for a firm of 
Chartered Accountants to arrive at the net profits or loss of these concerns 
It is a forhori impossible for this Department to do so. On this view of the 
ease ^d for these reasons after considering the report submitted by the assess- 

ing officer I refused to admit any loss from these concerns in the year of assess- 
ment. 


31. On these facts the question which arises for decision is : — Whe- 
ther the Commissioner acting as the appellate authority can legally reject the 
appeal on this point wthout hearing the assessee on the assessing officer’s 
report and giving the assessee an opportunity to meet the allegations made in 
that report. In my view he can rightly do so. The assessment was not re- 
landed to the assessing officer and the appeUate authority was stiU in seisin 
of the case and the assessing officer in making this enquiry was not actinr 
under section 23 of the Act, but was acting under the direction specifically 

finn ^ sub-section 2 of the Act. Sub-section 1 of sec- 

hearing of the appeal, sub-section 2 directs that the 

di^osing of an appeal make such further 
er^uiry as he thinks fit or cause further enquiry to be made by the Income-tax 
Officer, wmJe sub-section 3 defines the different ways in which an ap3 
be disposed of, e.g., confirmation, annulment of assessment, etc 
therefore to the natural ^quenco’ of these eih seTorS en^ury '“to be 
made after the hearing of the appeal and before the order of 

the appe^ is passed and I can see nothing in the wordine of 
suggest that the appellate authority must rive the ^ 

report submitted by the Income-tax OfEiper.*^ This view is fortifi^^^th “ 

ttat the appeUate authority may himself make the enquiry as ah alti^nSto^*f * 
direetmg the Income-tax Officer to do so If the an rit^atiye to 

this course assessee wUl only be reprrarated before 

as thqy were represented in to oas?K the ^essW 

enquiry, but he could not in that case olaim a riXTbe^ Si! 
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peliate authority qiui appellate authority as distinct from the appellate autho- 
rity qxui enquiring au^ority. I am therefore of opinion that this question should 
be answered m the affirmative. snouia 

32 Under section 64, sub-section 2 of the Act an assessee 5s ordinarily 
Income-tax Officer of the area in which he resides but under 
section o, sub-section 4, it is open to the Commissioner by order in writing to 

conferred on the Income-tax Officer and the Assisfant 

hvX fl-?’ shaU in a specified case be exercised 

b} the Assistan. Commissioner and the Commissioner, respectively and accord- 

ingly the order a copy of which is attached and marked B* was passed by me 

on 2otlAlay, 1926, authorizing the Assistant Commissioner to make this aLss- 

I 'vas made by the Assistant Commissioner at Patna 

accoidingl 3 '. On these facts the following question is raised: — “Whether the 

case being made at Patna and 

not at Darbhanga' is a valid assessment”. 

my view it is. As a result of the order passed by me under 
swtion 5 sub-section 4 referred to above, the Assistant Commissioner was 
^^ted with tlie powers of the Income-tax Officer of Darbhanga in respect of 
this specific assessment. In other words, he became for the purpose of this 

of Darbhanga and there is nothing in the 
vordmg of section 64 or of section 5, sub-section 4 which even suggests that in 

such a case the as.sessment must be made in the area where the assessee resides. 

34. Further, the assessee did not raise this point in the petition of 

appeal or while arguing the case before me on appeal and he is therefore de- 

barred from raising this question now under section 66 (2) as it does hot 

arise out of tlie order on appeal. In my view therefore this question should be 
answered m the affirmative. 

35. For the reasons given it is respectfully urged that all the above 
questions as formulated in this statement of the case should be decided by 
their Lordships in favour of the Department. 

Sir S. Ahmadf L. P. Pugh, K. P. JmjfisuMxl, M-urari Prasad, 8, Sarfm gad 
Monohur Lai, for the Assessee. 

N. N. Sarkar and C. M. AgarwaUif for the Crown. 


JUDGMENT. 

COURTNEY TERRELL, C. J.: — In this case we have to decide cer- 
tain points raised in a letter of reference, dated February 13th, 1927, by the 
Commissioner of Income-tax under section 66 (2) of the Indian Income-tax 
Act of 1922. 

The Assessee was the late Maharajadhiraja of Darbhanga, who died on 
July 3rd, 1929. The Indian Income-tax Act does not contemplate assessment 
of the heirs of a deceased in respect of income received by him during his life 
time. Learned Counsel, appeared before us for the heirs on behalf of whom an 
order for their substitution for the deceased assessee had been obtained* A 
preliminary question was raised by the Advocate-General as to whether, having 
regard to the Act the heirs were entitled to be heard. On this point it is suffi- 


• Not Prioled. 
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cient to say in the first place that this proceeding is not a suit and no question 
of abatement arises. We have to deal with a reference which we should have 
to decide, whether or not the assessee or his heirs appeared. Secondly the 
heirs are directly interested in the result since they are entitled to any refund 
of tax and even if this had been a suit and the question of parties material 
wo would not in our discretion have decided it without hearing Counsel for 
the heirs; if necessary as amici curiae. Accordingly we have heard the argu- 
ments on behalf of the heirs. 

The points raised arc concerned with the income received by the assessee 
during the vear ending in September 1925, corresponding to the Fasli year 
1332, 


The deceased was a nobleman of great wealth whose income was received 
irom various sources including agricultural rent, money lending, and .'share 
dealing, and the first point concerns that part which he derived from money 
lending transactions. It was his custom to secure the loans by mortgages and 
when the debtor iu any case made payment it was recorded in what has 
been called a “deposit” or “general” register without any allocation between 
j)rineipal and interest. In the ordinary course of such a business the creditor 
would decline to accept any instalment as being in respect of principal if any 
sum equal to or in excess of the instalment paid had accrued due in respect 
of interest, although if he chose to take a course so advantageous to the debtor 
he would be at liberty so to do. As against the debtor he would be entitled 
to appropriate any payment to the discharge of interest to the extent that it 
was equal to or in excess of the interest due at the date of the payment. On 
other hand he might deliberately choose first to wipe off the liability of 
the debtor to repay the principal and thus reduce his liability to pay interest 
on outstanding capital, and when the capital has been so repaid only such 
^ount as might rtill be outstanding in respect of interest will remain due. 
The question therefore of what proportion of any instalment has been received 
by the creditor by way of interest and what proportion by way of repayment 
of capital is a matter of fact in the case of each payment and depends upon 
the actual state of affairs as between debtor and creditor. 


The assessee besides his “deposit account” kept an account which, has 
been called an “interest” or “loan” ledger. From time to time he would 
made an entry in the “interest” ledger referring to the payments which had 
been entered m the deposit ledger, purporting by such entry to appropriate a 
part or the whole of such pajunents to the satisfaction of interest. This inte- 
rest ledger, so the Commissioner finds, has not been kept up to date and in 
many ^ses accounts in the deposit ledger have been completely closed in res- 
pect of individual loan transactions and no corresponding entries are to be 
found m the interest ledger Moreoyer, any in fhe interest ledger 

receipt of and entry in the 
deposit ledger, of the payment to which it relates. The excuse riven hv Ihl 

as^ee for not keeping the interest entries up to date, viz that his offToiaU 

pre^ding 1331 the assessee did not produ^X deport “edg^r IT« 
and, subjeet to correetions made in in'ome. 


assessed 


— - — •• 

ending 
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September 1924 the assessec for the first time produced his deposit account 
together with the interest account, and the Income-tax authority took the ram 
Shown in the interest account but considered in view of the state of the accounts 
and other facts that it did not show what was really the sum received by way 
ot interest. He therefore referred to the deposit account and took the whole 
ol the payments which were entered there as having been made in the year 1331 
and in the absence of any evidence of appropriation to interest, where any 
particular payment did not exceed the amount due in respect of interest he 
assumed that the ordinary course of business had been followed and added the 
total to the amount shown as entered in the interest ledger and assessed the 
assessee on the total. The assumption as to the course of business followed was 
reasonable and is justified by the judgment of the Privy Council delivered by 
^ord Bucijmaster in VenkatadadH Appa Rao v. Parthasarathi Appa Rao{l) 
J.his metliod was again followed in respect of the year 1332. The methods of 
accounting adopted by the assessee are described in the letter of reference and 
one of the questions to be decided though not the first in numerical order is 
.Assessee ’s method of accounting in respect of receipts of interest from loans 
beiiig as described above, was the a.ssessing officer’s action in calculating the 
profit and gains of the previous year as he has done according to law?” 


A great deal of argument has been addressed to us upon the difference 
between accounts on a cash basis and accounts on a mercantile system and the 
broad distinction is well understood. If the assessee had at any time presented 
his accounts on a mercantile basis we should have been able to survey his 
money lending business in respect of any year as a whole by means of a proper 
balance sheet and profit and loss account, but no such presentment of his 
business affairs has ever been attempted. Whether by design or through sheer 
ignorance of accounting, those who managed his affairs set forth accounts for 
the years in question in an almost unintelligible form in spite of every opportu- 
nity given to them by the Income-tax authorities. The accounts such as they 
are of the assessee whether as presented before or since the year 1331 cannot 
be called mercantile accounts in any sense of the word. He was at liberty, 
if he so chose, to prepare mercantile accounts sho\ving the position of his 
money lending business as a whole from year to year. Or he could prepare 
a cash account of each transaction so that it could be considered separately; 
and the income, if any, from it might be displayed and assessed. The assessee 
if. he adopted the latter course w'ould be obliged to present his accounts in such 
a way as to show the real nature of each transaction and whether any instal- 
ment on account was received and appropriated as in respect of interest or in* 
respect of capital. The question ■whether or not the accounts disclosed by the 
assessec do or do not disclose his true income is itself a qiiestion of fact (see 
TJve James Cycle Co., Ltd. v. The Commissioners of Inland Revenue{2), be- 
hind which this Court cannot go and there is a very definite finding in this 
case tliat the income cannot be deduced from the accounts disclosed. More- 
over there arc distinct findings supported by the assessee’s own auditors that 
the accounts do not constitute honest disclosures of the facts. 

If the assessee had been able to show that in the case of any particular 
instalment although it was less than the interest which had accrued due at 
that date yet that he had in fact been so generous to the debtor as to accept a 
part or the whole thereof in discharge of principal, then the officer should and 


(1) I. L R. 44. Mai. 670 at p. B78. 

(2) 12 Tax Cafl. 98 atj). 103,, 
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would have omitted such part from assessment, but giving the asses^ credit 
for common sense and business method he must in the absence of evidence to 
the contrary be assumed to have appropriated the whole of such an instalment 
to the discharge of interest. I would therefore answer the general question 
set forth in paragraph 16 of the letter of reference in the affirmative. 

It now becomes necessary to examine particular cases and I will take 
first that question which is asked at the end of paragraph 9 which has reference 
to the case of Damodar Das. This man was in 1331 a debtor of the asses^e 
who had some years before obtained two decrees against him in respect of prin- 
cipal and interest on loans. The debtor had from time to time in previous 
years made payments by way of instalments, and such instalments were re- 
corded in the deposit account. But in no ease was any corresponding entry 
made in the interest account. In 1331 the debtor had paid Rs. 38,091 and the 
Officer under the method described above had treated the whole of this as 
■interest and assessed it as income. In the year 1332 the debtor paid the 
assessee two separate sums the one of Rs. 3,400 and the other of Rs. 2,78,000. 
Up to the end of this year the total amount of interest which had accrued due 
was Rs. 3,09,281. The asse.ssoe says that he is entitled to wait until any time 
he chooses before making an appropriation, and before the Officer he claimed, 
as to the payments made in 1332, to appropriate the earlier payment of 
Rs. 3,400 and a small portion, that is to say, Rs. 18,816 of the larger payment 
to interest, and stated that the balance of the larger payment was to he rele- 
gated to the di.scharge of capital. H© attempts to ju^ify this by alleging 
that the larger payment was the final payment to be obtained from the debtor 
from whom thoiigh much was still owing nothing more was to be expected and 
that being so he could now balance his account against Damodar Das, aii3 
that treating Rs. 2,59,184 as the capital, he was entitled to treat the whole of 
the previous payments including the payments of Rs. 38,091 in 1331 which had 
already been assessed for that year and the payments of Rs. 3,400 and 
Rs. 18,816 in 1332 which he admitted as assessable, as having been made in 
respect of interest. 


Now if the creditor had really discharged the debtor by reason of the 
“final” payment, or if he had sho^vn that in spite of a large balance being 
legally recoverable it had been necessary to close the account and the account 
had in fact been closed, he might reasonably have claimed to balance total 
receipts against capital and to be taxed on such portion received as was interest 
only, but in the absence of such proof the general principle must be applied 
and having regavd to the fact that in 1331 he stated that the payment in that 
year was by way of interest and the payments oven after those of 1332 had 
failed to discharge the large amount of interest due without having regard 
to the principal I can see no reason for holding that the payment of Rs. 2 78 000 
was received othenvise than by way of interest. There ‘is the further point 
that the Commissioner states in his judgment (paragraph 14)’ that the 
assessee said that the whole debt was cleared in 1333 and asked to be allowed 
to wait until that year would be under consideration to appropriate and 
classify. This further goes to show that his statement that the Anal payment 
was made in 1332 is positively erroneo\is. The question asked is “In the 
circumstances of this case what portion of the amount received from Damodar 
Das Burman in the previous year is legally taxable.” To this I would answer 
that the whole payment of Rs. 2,78,000 was taxable ; so^ that ♦Via 

amount of Bs. 18,816 already admitted tax ahould be asseSel o^^fl.m 

- 4 j 5s concerned with receipts from one Amar Nath Bhose. 

a judgment debtor who had in previous years made payments to the asse^ 

IV— 38 
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on account. In the year 1332 he paid to the assessee a sum of Bs. 1 38 955 In 
the interest accoiuit the assessee purported to appropriate Rs. 20,000 out of 
this sum to interest and he also entered a sum of Rs. 1,40,107 in the interest 
aecoum as having: been received in years prior to the year 1332 on account of 
interest Now out of this sum of Rs. 1,40,107 a sum of Rs. 80,000 had been 
receu ed m the j ear 1331 ar^ had already been taxed and the Department makes 
no claim to tax it again. But as to the balance of Rs. 60,107 the Department 
claims tax. The a^essee contends that it was received in years prior to 1331 
and contends that by reason of section 34 of the Act the claim of the Depart- 
ment IS time barred He says that the payments of the earlier years were 
expressly exempted from taxation in years prior to 1331 as not having been 

of interest and cannot now be taxed merely because in the 
year 1332 they have been transferred to the interest account. An examination 
however, of the final order of the Assistant Commissioner in 1330 as to the 
income of 1329 shows that this was not the fact. The Officer found the accounts of 
the. asse^ee to be in a highly unsatisfactory condition and he did not believe in 
them. He scrutinis^ the realisations to see what was the original amount of 
the principal of each transaction and he assessed the assessee on an estimate 
f ® similar course was followed as to 1331 as to the income 

01 lo30. The taxation was not levied on all the realisations but on such part 
thereof as the Officer thought should be allocated to interest and so treated as 
income. He took the amounts appropriated to interest in the interest account 
and added such amounts as had been received in the year, which, by the system 
I have earlier described he was entitled to consider to be interest. It is clear 
therefore, that the pa 3 mients amounting to Rs. 60,107 have never before been 
appropriated to interest or taxed as income and the assessee is for the first time 
m 1332 making such appropriation. Following the judgment of Lord Dunedin 
in Commi.<i9io7iers of Taxes v. The Melbourne Trust Limited(l) they must bo 
treated as income received in the year of appropriation. Never having been 
treated as non-taxable and excluded, they arc not time barred. The question 
IS What is the amount of profits and gains arising out of the payments made 
by this judgment-debtor legally taxable in this year?” I would* answer that 
the sum of Rs. 60,107 is so taxable. 


The next question relates to a payment of Rs. 25,670 from a Col. Lewellyn 
entered in the deposit account. The assessee asserted at the hearing on appeal 
before the District Commissioner acting as Assistant Commissioner and not 
until then, that this was a final payment and was appropriated to the capital 
of the loan. He could not produce any intelligible statement of the loan 
transaction or of the payments which had preceded the one in question. Be- 
fore this Court his learned Counsel could offer no better account. The Assis- 
tant Commissioner treated the payment as income and assessable. The ques- 
tion propounded is “Whether the Assistant Commissioner’s action in this 
matter is authorised by law”. The contention to the contrary is practically 
unarguable and the answer should be in the affirmative. 


The next question is concerned with the return made by the assessee of 
income derived from the purchase of mortgaged properties under mortgage 
decree sales. The assessee admitted a receipt of Rs. 4,364 under this head in 
the previous year. The assessee had a suit re^ster but made no attempt to 
keep it up to date. In respect of the year 1330 the assessee showed no income 
under this head. The Officer assessed him at six lakhs which sum was reduced 
to two lakhs on appeal. In respect of the year 1331 he admitted a receipt of 
Rs. 20,069 to which the Officer added three lakhs and the assessee did not 


(1) (1914) A. C. 1001. 
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appeal, aiid in respect of the year undca* assessment the Officer on appeal has 
added one lakh to the assessee’s return. The question is “Whether the assess- 
ing Officer was right in making an estimate of Rs. 1,04,364 xinder this head as 
he has done”. It is the duty of an assessee to keep and present his accounts 
to show the actual income made by him. If he fails to do this he must put 
up with the estimate by the officer made to the best of his ability. The case 
of Raja Rayliunandan Prasad Singh y. CommissioTier of I-ncorne^tax-il) recently 
decided by a full bench of this Court settled finally the question of principle 
and the only point here is one of qwmtuta. Learned Counsel for the assessee 
has argued that the Officer is not entitled to make a guess without evidence, 
and 1 agree witn tnai contention, but in this case the state of affairs in the 
previous years coupled \vith the fact that the assessee had a large mortgage 
loan business and must have enforced mortgages by sale on many occasions 
afford ample material for the assessment made. I would answer the question 
in the affirmative. 


The next question is concerned with a transaction between the assessee 
and one Ganesh Singh. According to the finding Ganesh Singh the debtor in 
1332 owed the assessee a sum of 32 lakhs as principal and Rs. 6,09,571 as 
interest in respect of a loan without security. In that year the assessee and the 
debtor made a fresh an-angement to deal with the outstanding debt The 
a^essee took over a colliery, shares, bills receivable by the debtor, the benefit 
oi a decree, a transfer of a loan to a company and handnotes from third parties 

cleared off 

of executed fresh handnotes in respect of the balance 

tL contends that this transaction discharged 

^ capital and interest of the loan and that the assessee is Uable 

amount of the interest which must bei taken to have been 
received when the conveyance was executed (as it was) in 1332. 

But in every case the real nature of the transaction must be looked at 
and m my opinion this transaction was in effect and substance the acceptence 
of a propo^l by the debtor which might be expressed in these words; “As to 
this (.mount of Rs. 38,09,569 which I owe you, I will hand over to you a quantity 
U mnl^n ? which shall discharge the liability to the amount which 

it but in ^ hB.\ancQ I shall have to continue to owe 

nflcii trae that a debt may be discharged by consideration other than 

cash, and that in ta^ng account of profit and loss on a loan liability dischareea 

the true value of the consideration must be 
account It is also true that a handnote is in itself a valuable security 

not differing in this respect from a colliery o^^a^ 
ther It is quite ixissible that the assessee mieht Tip nnnW^ ;« 

old debt but might be forced aftcTtriSL^tion t^rely unrh^s 

notes. But none of these propositions of Inw nifAVNa ^ hand- 

transaction which in my opinion is on thp fnntc f nature of the 

If the debtor had not eLeutertho h^dnote^ as I have described, 

other items of consideration could only have sued tho ^ acce^^ the 


(1) 4I.T. C. 128. 
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hnnnl J <• assessee was given an additional weapon in the form of the 

handnotes for the recovery of tiie balance, from tlie debtor. The caTof 

Baghunandan Prasad Singh v. Commissioner of l-ncome-tiix(l) was decided for 

nl^^oo- ' no bearing here and I do not thinh that it L™s th“sie 

real Ltoro of ^'h s‘'-«ng‘h l>cs in relying upon the Court to ascertain the 

f K ‘ransaction however it may have been concealed by the 

mere^tde amf h ? ^ distinction between tL 

iTndhig X ra o th*! book-k^ping. Throughout, the’ money 

U hu ni ^ the assessee have been recorded and treated on a system 

uX Raghunandan Prasad Singh proceeded 

ot W and it has no application one way or the 

s^rof conven^n'r *“ but for the 

* convenience may be answered, whether the interest can be considered 

Instered" a^e.asable, and in my opinion such question must be 

fs the fur Lr nup? ff’ ^ ^ wrong about this there 

is coiipedcrf on "i 'Whether the income was received in 1331 or 1332. It 

L aiets cX.pv 1 ® ‘bat is in 1332, that the title to 

asL^ble itTn,7r? ‘ba amount of interest been 

assessable it would have been assessable m respect of 1332. 


n€«t point is concerned with a claim by the assessee to make a certain 
deduction of Rs. 74,982 in respect of the revenue account of the Kakora colliery. 

f^olh^ry was one of the assets taken over in discharge of Gancsli Singh's 
liability but it has hero to be considered under another aspect. The original 
lessees from the owner of the collieiy sublet their right to Ganesh Singh and 
by the mstrument of transfer dated the 29th April 1925, Ganesh Singh trans- 
lerrcd his right to tho assessee on the same terms. Under the terms of the 
original lease the lessee is bound to pay a minimum royalty of Rs. 1,422 a 
month to the landlord. When the as.sesseo came into possession of the colliery 
he found that certain arrears of the minimum royalty were still due in respect of 
tne tenancy prior to the date when he took it over, although the transfer had 
expressly stated that the colliery was transferred to the assessee free of in- 
cumbrances. In order to be able to carry on the colliery the assessee in 1332 
paid up the arrears amounting to Rs. 67,872 the liability to pay having been 

u assessment. The question for decision is 

Whether the assessee is legally entitled to doduot the arrears of royalty which 
had accrued in previous years up to the date of his taking possession.'' 


Now it is true that in some cases the royalty based upon the amount of 
mineral raised may be treated as a capital expenditure, that is to say, as part 
of the purchase price for the mineral. On the other hand this royalty is a 
minimum royalty, that is to .say, the tenant has to pay it whether or not he 
raises any coal at all, and moreover if the assessee fails in any year to extract 
sufficient coal to enable the royalty to be paid upon the amount, so raised he 
will have an opportunity in later years to recover that coal which will have 
remained xinder the ground and thereupon will have to pay royalty which 
will be liable to tax. It has been decided [See Hhanindra Chandra Nandi 
V. Secretary of State for India{2), and In re: Rtija Jyoti Prasad Singh Vec{Z)] 
that a receiver of royalty is asscvssable, therein following Lord Blackburn’s 
decision in CouUness v. Black{<^) that a royally may properly be considered as 
rent. It is further to be noticed that since the previous tenants have not paid 


(I) i I. T. C. 123. 

(3) 1. L. R. 34 Cal. 267. 
(8) 1 I. T. C. 103. 


(4) 1 Tax Cas. 267; G A. C. 816 at p. 836. 
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the rent for the period of the arrears they have not been able to make a deduc- 
tion in their account under the expenses heading for that period. In addition 
to the contention that the royalty should be considered as capital expenditure 
and not as rent the Department urge that inasmuch as the rent accrued due 
in the years prior to 1332 it cannot be considered as having been paid in 
that year. Purihermore it is argued that it is open to the assessee to recover 
the amount of the arrears paid by him from his transferor, Gaiiesh Singh. But 
having regard to the normal course of business in mini ng leases it may be as- 
sumed that the rent was not a mere personal liability but that the strict ful- 
filment of the obligation to pay the minimum was a condition without which 
further mining operations could not be effected. Moreover although the rent 
cannot properly be deducted until it has in fact been paid I see no reason why 
if paid in arrears it should not bo deducted as though it had accrued in the 
year in which it was paid. It was a liability in the nature of a charge in the 
year 1332 and in that year it was paid. I would therefore answer the question 
in the affirmative. 


The next point for consideration is concerned with the claim by the 
assessee to the benefit of an alleged loss of Rs. 78,000 in respect of the working 
of two indigo concerns. To establish this loss certain accounts were put in 
before the assessing Officer which were held by him to be unintelligible, and he 
held that no such loss was established. On appeal before the Commissioner the 
assessees contpded that the accounts put in by him did in fact establish a loss. 
The Commissioner sent back the case for a further report and for the assessee 
to have an opportunity of producing the detailed accounts, with a view if 
possible to establish the loss which he persistently alleged. The assessee a^ed 
that when the jessing Officer’s report should be forthcoming that he might 

When, however, the Commissioner received the asseissing 
Upcer s report he made his decision without a further hearing of the assessee. 
•^e assessee complains that in so doing the Commissioner was breaking a well- 
^own rule of natural justice that a parly should not have a decision against 
him upon materials upon which he has had no ox>portuuity of addressing the 

consideration therefore is whetiier the asse^ing 
uacer s report contained any new material and an exaiminalioii of that report 
very eonc usively that sueli fuitlu..- materials, if at.y, as liad been out 
before the assessing Offieer had entirely failed to shake him ii his orightTyfew 
that the acMunts were umnteUigible and did not disclose the alleged loss The 
assessing Officer was fortified in his original view bv the renor .1,1 

employ^ by the^^ to investigate tt Tou^tf :fTe to tnc“t hi 

rS mei/receiptstlfd pa™~ tZ 

nSg net Tteltl ''ZTof'ltT “ "®“e eha^atte^ and contS 

ii? behalf tho sS® t'^ be’^ed'^to 
p*erly eSmintj wTh tht* afd W 

that he has been denied natural iustio/^hp n STeneral principle and to show 
report itself contained “w mttrialCrtlds tbe 

question is put as foUows:—“ 'Whether the Commi.S signally failed to do. The 
OTthority can legally reject the app^%n ttoS 

»"3n; “ 

- - •a’Srs.rs 
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A final question arose on the matter of jurisdiction. The assessee aiTffues 
under section 64 sub-section (2) of the Act that the assessment order must be 
made in Darbhanga, that is to say, in the area where the assessee is ordinarUy 
assessed by the Income-tax Officer but imder section 5 sub-section (4) the 
Commissioner directed that the powers conferred on the Income-tax Officer 
were to be exercised by the Assistant Commissioner. The actual hearing took 
place at Patna with the consent of the assessee and the only point in the 
assessee s objection is that the signature of the Assistant Commissioner was 
actually appended not in Darbhanga but in Patna. This point was not raised 
in the petition of appeal to the Commissioner or while arguing the case on 
appeal. It is of no merit and has no substance and the question “Whether the 
assessment made by the assessing Officer in this case being made at Patna and 
not at Darbhanga is a valid assessment” should be answered in the affirmative. 

DAS, J.;-— I entirely agree. I propose to deal with two of the points 
which have been argued before us, one on behalf of the Crown by the Advocate 
General, the other on behalf of the assessee by Mr. Pugh. The point made on 
behalf of the Crown is thac, the assessee being dead, the proceedings have abated 
and that nothing more can be done. The Advocate General was aware of the 
decision of Sankey J. (as he then was) in Smith v. Williams{l) to the effect that 
where the proceedings have once commenced, they must go forward until ad- 
judicated upon, not withstanding the death of the assessee after the commence- 
ment of the proceedings, and that if there be no procedure entitling the legal 
representative of the assessee to continue the proceedings, the Court will moffid 
a convenient form of proceedure to meet the case. The Advocate General 
however, contended that the English Statute is so radically different from the 
Indian Statute in regard to the rights and liabilities of the legal represenUtive 
of the assessee that it is impossible that the decision in Smith v. WtUiamsil) 
can apply to the facts of this case. 

Now it does appear that whereas in England the Crown is at liberty to 
proceed against the estate of the assessee in the event of the assessee dying be- 
fore the assessment is complete, there is no provision in the Indian Statute for 
the assessment to income-tax of the estate of a deceased person. But does it 
follow that the case before us does not attract the operation of the rule which 
was so carefully formulated in the case to which I have referred? I think not; 
for the decision in the English case rests on the principle that it is not possible 
to apply the common law doctrine of abatement to proceedings of this nature, 
since the whole of the procedure connected with the income-tax matters is the 
creature of Statute, and not on the principle that, as there is power to proceed 
against the estate of the deceased assessee in the matter of assessment, so there 
must be power to continue proceedings of this nature against such estate. The 
case was not argued from this footing and was not decided on this footing. 
It was decided on the footing, as I have just said, that there is no abatwnent in 
these proceedings, and that if there is, the proceedings are not dead, but are 
suspended only and are capable of being revived; and that where the apt pro- 
cedure is not provided by the statute, the judge must himself mould a conve- 
nient form of procedure to give effect to the manifest intention of the Legisla- 
ture that there should be a hearing of, and an adjudication upon, every case 
started in this way. 

This being the position, the English case will have direct application if 
it is clear that the Indian Statute contemplates a final adjudication upon a 
ease stated under section 66. In my 'judgment, there is no doubt that it does. 


(1) 8 Tax Cat. 831; (1923) 1 K. B. U8. 
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Paragraph (1) gives liberty to the Commissioner to draw up a statement of the 
case and refer it with Iiis own opinion thereon to the High Court, either on his 
own motion, or on reference from any income-tax authority subordinate to him 
if a question of law arises in the course of any assessment. Paragraph (2) 
confers a power on the assessee to require the Commissioner to refer to the 
High Court any question of law arising out of an order under section 31 or 
section 32, provided he satisfied certain conditions clearly specified, and it pro- 
vides that “the Commissioner shall draw up a statement of the case and 

refer it with his own opinion thereon to the High Court.” Paragraph (3) 
gives the assessee liberty to apply to the High Court, if the Commissioner refuses 
to state the on the ground that no question of law arises, and it provides 
that the High. Court, if it is not satisfied of the correctness of the Commis- 
sioner’s decision, may require the Commissioner to state tJie case and to refer 
It, and the Commissioner shall state and refer the case accordingly ” So far 
the Legislature has been at pains to make it clear that both the assessee and 
the moome-tax authority have the right to have a question of law arising out of 
an assessment decided by the High Court. Paragraph (5) clearly provides 
for a hearing of, and an adjudication upon, the case as stated by the Com- 
^loner and it directs the High Court to send to the Commissioner a copy 
of Its judgment, and it provides in distinct terms, “the Commissioner shaU 
Qispose of the case accordingly,” The proviso to paragraph (TTen^L That 
If the amoun tof an a^essment is reduced as a result of ^ch reference the 

a question of law arSg out of tK^ a^UmeS ® IfT ' 

think, it is) then the Bnglik ease to^ideh T h„v r ^ 

tion, and I must hold that we are bound tn applica- 

by the Comnussioner. notwithstanding the fact ?hat tt See is now deat*“^ 

by th"e““ To'tTtir^r^ 

assessee on the sum of Rs 6 09 571 said to ho Officer assessed the 

from Ganesh Singh during ’■ the prtl^ yea^ > I the assessee 

the ease as to what actually happened- ‘^In ^ statement of 

took oyer from the debtor in satisfaction of this CouJit " “that"" 

items of property movable o7tmovabIe ®^ 't**' fo^o^ng 


( 1 ) 

( 2 ) 

( 3 ) 

( 4 ) 

( 5 ) 

( 6 ) 

( 7 ) 


The Kajora Colliery valued at 

Shares in different companies valued at 

Bills receivable by the above brokers 
Decree 

• • • • 

Transfer of loan to the Agra United C) 
Pronotes and handnotes 

Kandnotes from Kumar Ganesh Singh 


* • 


« • 


• • 


Rs. 

7 , 37,339 

94,125 

48,809 

1 , 42,594 

10,00,000 

52,106 

17 , 34,596 

38 , 09,569 


Total . 
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It will bo noticed that the assessee took properties of the value of Rs. 20 74 973 

and the promise of the debtor to pa>y him on demand the sum of Rs 17*34*596 

m satisfaction of his claim for Rs. 38,09, STl.The question which arises on these 

tacts IS, can it be said that the assessee has earned a profit of Rs. 6,09 571 since 

It IS clear ^hat the assessee has not actually realised that sum, either actually or 

notionally? The view of the Department has been very clearly put in the order 

of the Commissioner dated the 24th May 1927. “In my opinion,^’ says the 

(.ommissioner, “tlie correct way to view the transaction is that the assessee has 

accep^ted in lieu of an original sum advanced without security plus interest 

which has accrued up to date property movable and immovable and valuable 

securities equal to the total amount of principal plus interest and prima facie 

worth the valuation made by the assessee. Therefore, in my view, the original 

capital plus interest has been satisfied, and an amount equal to the amount of 

interest which has accrued has rightly been taken as interest realised in the 
year. ’ 


Now we are not concerned with what the position may be as between the 
debtor and the creditor. The sole que.stion 'from the point of view of the 
income-tax administration is, can it be said that an income of Rs. 6,09,571 has 
accrued or has arisen or has been received vso as to attract the operation of the 
Income-tax Act We know that there must be an incoming to satisfy the test 
of income. That “incoming” may be actual, as when the sums arc actually 
realised and go to sivoll the avssets of the assessee, or it may be notional, as when 
the sums are not actually realised but are treated in the accounts as having 
been realised. It is not suggested in this case that the accounts show the 
realisation of this sum of money by the assessee. In order to succeed, then, 
the Crown must establish that the sum of Rs. 6,09,571 was actually received 
by tho assessee. 


The Advocate General puts his point thus: It is not necessary, so he argues, 
that actual money should be received to satisfy the test of income. It is suffi- 
cient, he contends, that the assessee has received either money or money's worth, 
lie ’might have taken a picture, a plate or a piece of jewellery, 
in full satisfaction of his claim; and it can* make no difference 
according to the argument of the Advocate General, that instead of 
taking a picture, a plate or a piece of jewellery, the assessee has 
chosen to take a promissory note from his debtor. The answer to the argument 
is that, once the creditor has accepted a picture, a plate or a piece of jewellery 
from the debtor, the liability of the debtor is at an end; and the article which 
the creditor has taken from the debtor represents, according to the valuation 
put upon it by the former, the entire sum of money due to him. But when a 
creditor has taken a promissory note from a debtor the consideration being a 
sim of mony already due to him, the liability of the latter is not neee^aril.v 
at an end and it is open to the creditor under certain circumstances to sue 
for ?he oriplual consideration. “When a cause of action for money is once 
enmulete in itself whether for goods sold, or for money lent, or for any other 
S and the debror then gives a bill or note to the creditor for payment of 
iv ’ « r 0 + Q -fntnrp time the creditor, if the bill or not© is not paid at 

matim°ty^may always, as a rule, sue for the original consideration, P™vMed 
Sat he haT not endowed or lost or parted with the bill or " 0 ^, "nder such 
circumstances as to make the debtor liable upon it to some 
Sheikh Akhar v. Sheikh RTwm’d). I have ti<> doubt 

of a promissory note in consideration of a debt already due is not the same 


(l) I. L. R, 7 Oal. 266. 
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thing as the taking of a picture, a plate, or a piece of jewellery in satisfaction 
of one’s claim. In the latter case the liability is extinguished; in the former 
case the liability remains. 


It was then urged that the promissory note executed by Ganesh Singh is 
a negotiable instrument and therefore a valuable security ; and that, as it must 
be deemed to have some value, it was clearly the duty of the assessee to value it 
before the Income-tax Officer; and that, as he failed to do so, he must now be 
Imund by the value put on it by the Income-tax Officer. If I am tight in taking 
the view that the execution of the promissory note did not extingui^ the lia- 

consideration, then this question does not 
arose, for the Lability still remaining, the promissory note clearly does not 

Kld“eal’’SThem 


Syndicate v, Harris{l), the facts were these: 
The appellant company was formed, as it appeared to the Commissioner with 

holn ^ i property acquired by it. It resold a property that had 

bv by it at a profit ; the purchase moLy^beiL r^eiv^ 

wa/not realised S’ and profit-if it was profile 

realised. A profit is realised wbp« taxable. I think the profit was 

for. No doubt here the price took the foi^ 'f ^ bargained 

eonipany, but if there can be no ^ 

AppeUanta had bean pl^S to do T"’ -“f® 

or not according to the manner in income-tax is due 

to deal with it. Suppose to 4amnle a sl»pr''T ‘*'® P"®®* 

action, but leaves the price (SSe the ® 

at so much per cent interest Thnf n P i ^ hands of the buyei 

cash into hiT owTpocC would not affect the 

tax payable on the profit’ No more in^mt of the Revenue for the 

for the tax that the ADnellants Wf\i, ■ ^ opmion, does it affect the liability 
they sold to and took thSpanvfsb^ company 

that the case was one of sale, the price be^o- ^ noticed 

not m cash, but in fully paid nn slnvoc by the vendor company, 

pany was at an end, once they paid th^ nrhl! w Purchaser com- 

it ■ foUowed that consideration^ receiv^^ v 

present case; theliabilifv nf fii« a , °y the vendor companv In th^ 

»id that pa^'enfw^ t d?‘ 

M a recognised market to purchase and althopgh there 

SrtX' iss*?. Etsf 'i ■ S”“ “ »”*■ h sr 

(OP Tax Cas. 169 ^ 
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facts of this case, the passage in which the learned Judge 
suggests that if a seller made a profit on a trade transaction, but left the price 
(melud^g the profit) m the hands of the buyer at so much per cent, interest 
the profit ^ade but not actually received is assessable to income-tax. For mv- 

to isolate passagL 

from the judgments of eminent Judges, take them out of their setting and to 
apply them to case arising under wholly different circumstances. I have no 
difficulty whatever in understanding the passage if read with the context which 
shows that, m that ^se, the profit had actually been earned and received not 
It IS true, in c^h, but in shares “which were realisable and could have been 
turned into cash ; but I suggest with great respect, that it has no application 
to a case where^he profits have not been realised and the old liability has not 


The decision in the other case relied upon, The Scottish and Canadian 
General Irmestraent Company, Limited v. A. Eassenil) is to the same effect and 
dora not materially advance the ease of the Crown. The appellant company held 
certain 5 per cent, mortgage bonds of the Western Canada Power Company, 
^united. The latter company was unable to meet the coupons which fell due 

fnr 1st January 1916 in respect of the interest on the bonds 

for the half year from 1st July 1915. A reorganisation of the finance of the 
debtor company took place which involved the formation of a new company. 
Ihe appellant company surrendered its holding of bonds of the old company, 
unpaid coupons attached, and received in: exchange 5 per cent bonds 
01 the new company of equivalent face value bearing interest from 1st July 
1917, together with an issue of ten year 7 per cent debentures of the new com- 
pany, equal in; face value to 10 per cent of the face value of the surrendered 
bonds. It was held by the Lord President that the face value of the ten year 7 
per cent debentures was the precise’equivalent of the two years interest at 5 per 
cent on the original holding of bonds for the two years which elapsed between 
1st July 1915 and 1st July 1917. This being llie position the only question 
was whether income-tax could be levied on those debentures. It was held that 
income-tax could be levied, for though the interest was not received in cash, 
“the debentures themselves were saleable and had a value on the market’\ As 
the Lord President pointed out, “The question is just one of ascertaining the 
profits and gains of the company, and if, instead of receiving cash, the company 
get a saleable security, that saleable security is just part and parcel of the 
company’s profits and gains”. The principle established in the case is clear 
enough ; but, in my judgment, it has no application here, since it has not been 
established that the promissory notes in question have “a value on the market”. 
I therefore agree that the question with reference to the transaction with 
Ganesh Singh should be answered in favour of the assessee. 


With regard to the other questions argued before us I entirely agree 
with the judgment of my Lord, and have nothing further to add. 

KULWANT SAHAY, J. : — This is a reference under section 66(2) of 
the Indian Income-tax Act (1922). The assessment relates to the income of the 
assessee in the Pasli year 1332, ending in September 1925. The tax levied on 
account of income-tax and super-tax is Rs. 13,25,987-5-0 on an assessed income 
of Rs. 33,37,204. 

The objections of the assessee relate tb matters which may be classified 
under eight heads; viz., (1) income derived on the foot of two decrees passed 
in favour of the assessee against one Damodar Das Barman; (2) income derived 


(O 8 Tax cafl, 265 
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on account of realisation of the debt due from one Amar Nath Bosej (3) in- 
come derived from a debt due from one Col. Lewellyn; (4) income derived 
from mortgage execution sales; (5) income derived from the transaction with 
one ivumar Ganesh Singh; (6) income derived from the Kajora Colliery (7) 
losses meurred by the assessee in certain indigo concern; and lastly a point is 
rais^ as regards the jurisdiction of the Income-tax Officer to make the assess- 


In order to understand the nature of some of the objections it is heces- 
^ry to set out the system of accounting adopted by the assessee. It appears 
that the assessee keeps a register known as the deposit-register in which he enters 
aU sums received from his debtors without any specification as to whether the 
sums received were on account of principal or interest. He also keeps an ac- 

^ transfers from time to 

has been iZdby the CaSl:, 

that the interest account is not kept up to date and the entries in the interest 
aecount are not necessarily made m the year in which the mone^ht 

the mcome of the year 1331 Fasli. On those occ^ions he Ve7einroXed 
^ Income-Tax Department' assessed his income ,m the 

1331 On this occasion the Inoome-tax Officer found on examiniTi/tkl 

rz.rs2 it f r ““‘bi 

not rely upon the entries -ma/ia in r Fash, He could 

the actual amount reahsed on account of intePM^^^K ^ 

tion. He found that la^e “lirf b^n 

detriment of revenue. Ha tWfore i., t w ‘he su^ense acootmt to the 

ability what ought to be^nsiS to hr ^he best of his 
acMrdingly made his assessment on thi^ sums which interest and he 

taken as received on account of interSt In 7hc co^dered ought to be 
the present reference the assessee pr^uced^ hi?Lr“. eonsideration in 
loan-registor in which the Ce emered. ^ ** 

it is generalty^CwniTS'a^petS^^el^i^^ the T‘®“ “ 

“umberTy^S* Thf C b ^ 

*'*.® Act to compute the inoome, profits and gaLr of nnder section 13 of 

with the method of accounting regulaXeSvcH^K* accordance 

method employed is such thaf in 7e opfZn of tb» f ® « ^e 

income, profits and gains can not nroner^v b» Income-tax Officer the 

rises him to m^e a computation upon iich abthth 

findmgs arrived at bfthe cZmIssionef ^ “ So 

rm adopting the method that he did in order Jnstifled 

flu, and gmn of the as^ on ~ ofl^S^XSiiS 
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As regards the first item, viz., the debt due from Damodar Das the facts 
found are these: A large sum of money was due from Damodar Das on the 
foot of two decrees and Damodar Das had been making payments to the assessee 
over a number of years. All these payments were entered by the assessee in 
the deposit-register and nothing had been transferred to the interest accotmt. 
In the year 1332 two sums of Rs. 3,400 and Rs. 2,78,000 were^paid by Damodar 
Das to the assessee. The assessee wants to treat the first payment of Rs. 3,400 
as interest and out of the second sum of Rs. 2^78,000 he claims that only 
Rs. 18,816 was on account of interest and the balance on account of the 
capital. The Commissioner has found that the total amount of interest which 
has accrued to the assessee on account of this debt up to the end of the year 
1332 is Rs. 3,09,281. Out lof this sum only Rs. 38,091 which was the amount 
received in the year 1331, was assessed to income-tax in that year. The Income- 
lax Officer has given a credit for this sum of Rs. 38,091 and has held that as 
the payment in the year 1332 exceeded the balance of the total interest tax 
sliould be assessed upon the whole of the balance of the interest. The question 
is whether the Income-tax Officer was justified in doing so. The objection on 
the part of the assessee is that by adopting the method which has been adopted 
by the Income-tax Department they have assessed tax on the income received 
not only in the ‘previous year’ but also in the years prior to that. Having 
regard to the facts found, I am of opinion that the Income-tax Officer was 
justified in assessing tax upon the entire amount of interest found due. It is 
clear from the method of accounting adopted by the assessee that no appropri- 
ation was made by the assessee on account of interest in the ‘previous yeajrs, and 
the whole of the amount received was kept by him in suspense account. A cre- 
ditor is entitled to keep the amounts received by him from his debtor in sus- 
pense and in case the creditor botta fide keeps the amount in suspense he is 
entitled to say that he is not liable to assessment so long as the appropriation 
has not been made and the account has not been settled ; but if it is found that 
the frTispense account is not kept honor-fide the Income-tax Department would be 
entitled to find for themselves what was the amount received on account of 
interfst. I am of opinion that the method adopted by the Income-tax Officer 
was correct and the assessment on this head was according to law. 


The second item is the transaction with one Amar Nath Bose. It appea^ 
that in 1332 Fasli he made a payment to the assessee of the sum of ^38,955. 
Out of this sum the assessee in that year transferred a sum of Rs. 20,000 to ^e 
interest account and the balance was kept in the deposit accost, m tnc 
interest account of this year the total amount shown gainst this debtor is 
Ksi 1.60,107 made up of the sum of Rs. 20,000 which he had tranrfOTred to tjm 
interest account in 1332 out of the payment of Es. 1,38,995, and of Es. 1>40,1OT 
which represented a transfer from the deposit account of pnor to 

1332. The Income-tax Officer has charged to tax in the year 1332 the ^tire 
amount of Es. 1,60,107 less a sum of Es. 80,000 which wm taxed m «»e p^ 
ceding year 1331. The question propounded is : mat is the amomt of p^^ 
and |ahi arising out of the payments made hy 

taxaWe in this year ? The oh jeetlon of the assessee is that the sum of Es. 1,«,1W 

in the year under consideration inasmuch as this w^ a pay- 
mTt in th^^ prior to 1332. He contends that the Ineom^tax Officer in 
making the assessment over the income of the year 1331 had ^ 

upon the sum of Es. 80,000 and by domg so had exempted the ^ 

and, as the balance had thus escaped taxation, it could not 
under consideration. Now, it is clear that having regard to the method 
iTS"Lsessment on the income of the year 1331 there was no exrium^ 
of any amount received as interest. In that year the Income-tax Officer pro- 


COMMISSIONER OP INCOME-TAX, B. & 0. 


309 


ceeticd on the actual receipt of the year 1331. He did not come to any 6nding 
as regards the income received in the years prior to 1331. When the interest 
account was produced before the Income-tax Officer during the present assess- 
ment it was discovered that the sum of Rs. 1,40,107 was appropriated by the 
assessec on account of interest in that year. The reason why this sum was 
shown in the interest account of this year appears to be that the assessee want^ 
to change his system of accounting from the cash system into the mercantile 
system, fie made an application to the Income-tax Officer to allow him to 
change his system of accounting. The Income-tax Officer very properly stated 
that he wanted to satisfy himself that by this change of system there would be no 
detriment to the revenue. After certain proceedings the assessee withdrew his 
application to change his system of accounting, but he had already made entries 
in the interest account on the mercantile system and this showed the sum of 
Rs. 1,40,107 as interest realised by him on account of the debt in question. It 
is clear having regard to the facts found that there was no exclusion by the 
Income-tax Officer of any sum in the assessment for the income of the year 1331 
andl that, therefore, the Income-tax Officer was justified in taking into account 
the sum of Rs. 1,40,107 on account of interest in making the assessment of the 
transaction, in question; and the assessment is legal and justifiable. 


The third item relates to a sum of Rs. 12,835 out of a sum of Rs. 25,670 
received by the assessee from Col. Lewellyn. The assessee wanted to treat the 
whole of this amount as realization of principal and therefore exempt from 
taxation. The Income-tax Officer has taken half of this sum as representing 
interest. The question is whether he was justified in doing so. The learned 
Commissioner is of opinion that as the assessee had completely failed to prove that 
the wnoie or any part of the payment represented payment of capital, and the 
enus thereof was upon him, the assessing officer acted reasonably and to the best 
of his judgment in treating half the amount received as interest. I am of opinion 
that the view taken by the Commissioner is correct. 


The fourth item relates to mortgage execution sales. It appears that 
toe assessee sometimes purchased properties in execution of mortgage decrees. 
In the year under consideration the assessee admitted the sum of Rs. 4 364 as 
receipt under this head. The Income-tax Officer was not satisfied that this 

f by him in the year under assessment and he added a 
mm 01 Ks. 1,00,000 to this sum and assessed the tax upon the sum of Rs, 1.04 364 
Ha™g regard to facts set out by the Commissioner the Income-tax Officer 
app^rs to be justified m doing so. It is contended that this is a pure tmess 
not based upm any evidence, and the Income-tax Officer was bound priced 
upon some evidence in making the assessment. No doubt it is a guess- but under 

set out in the referring order of the CommSion’er I am^S 
- lueome^tax Officer to make the assessment to the 

n® jSd ‘O that he waa 


fifth item is the transaction of Kumar Ganesh Sin^b n t 

Singh was a member of a firm of brokers nnrl it orv Kumar GanesI 

Rs. 32 , 00,000 was due to the as^ee from hi^ that a Bum oi 

Kumar Ganesh Singh app^T^wZ:.!!^ ^ere was no Beourity 

thisway-hetrar^rred^^LTets^efcome.Jr^w'’’^^ ^ 

hm from third w'^reZZX f 

odd. ..or the haiance-^of the alti r^m^l^^raro^t^ ^ 
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interest, which latter sum was calculated at Rs. 6,09,571 Kumar Ganesh Singh 
gave handnotes to the assessee for the sum of Rs. 17,34,596. The total of the 
valuations of the collieiy, of the shares, of the bills, etc., transferred to the 
^sesseee and the sum of Rs. 17,34,596 for which handnotes were given, came to 
Rs. 38,09,569. The Income-tax Officer treated the whole of this sum as pay- 
merit by Kumar Gaiiesh Singh to the assessee* He, therefore, assessed tax 
upon the sum of Rs. 6,09,571 which was the amount of interest found to be 
payable by Kumar Ganesh Singh to the assessee. The question is whether this 
was justifiable under the law. The obj'ection of the assessee is that this was 
not an income which accrued to him within the meaning of the law uixm which 
tax could be assessed. It is argued on behalf of the Department that, although 

payment was not in cash, it was a payment of money’s worth and the 
Department W’as theivfore justified in assessing the amount to tax. On behalf 
ol tl^ assc'ssee reference was nmde in this connection to the decision of this 
tourt m Raja Uaghunmuhxn Prasad Shigh v. The Commissioner of Income^ 
knowni as the IMonghyr case. In that case it was held that interest on 
a mortgage cannot be said to accrue to the assessee as it falls due every year 
but It accrued within the meaning of section 4 of the Income-tax Act when it 
is actually received and that the words “income arising or accruing” are not 
eqiu valent to the words “debts arising or accruing” as to give them that mean- 
ing IS to ipore the word “income” and there must be a “coming in” to specify 

reliance was placed upon the decision in St. lAicia Vsines 
and Estates Company, Ltd., v. OoloniaX Treasurer of St. Luaui{2y. 

Having regard to the true nature of the transaction I am of opinion that 

was not justified in assessing tax upon this trans- 
action. The transaction was merely a substitution of one debt for another 
and there was no accrual of income in order to justify an assessment to tax. 
On examining the true nature of the transaction I find that no income accrued 
to the assessee which is liable to taxation. I am aware that income need not 
necessarily be an income of cash but it may be in the nature of something other 
toan cash ; but in the present case there was no income aa the sum of 
17,00,000 and odd for which the handnotes were given were only an acknow- 
ledgement of a previous debt and not actual payment to the assessee. A fur- 
ther question is raised under this head as to whether the income, if any, was 
liable to assessment in the year 1332 or in the previous year. Having regard 
to the facts found by the Commissioner, I am inclined to hold that the income, 
if it accrued at all, accrued in the year 1332 and would be liable to assessment 
if It was treated as an income under the -law. 

As regards the sixth item, it appears that a colliery known as the Kajora 
Colliery was transferred by Kumar Ganesh Singh to the assessee in settlement 
of his debt. The colliery was demised under a lease under which the lessee was 
bound to pay a minimum royalty of Rs. 1,422 per month to the superior land- 
lord. In making the transfer to the assessee Kumar Ganesh Singh had repre- 
sented that there were no arrears due and that the colliery was free from en- 
cumbrance. In going to take possession, however; the assessee discovered that 
a sum of Rs. 74,982 was due to the superior landlord on account of minimum 
royalty for the period prior to his taking possession of the colliery and he paid 
this sum to the superior landlord. The question is whether he is entitled 
to claim deduction for this payment. The Commissioner has found that the 
minimum royalty is an allowable deduction but the sum paid by the assessee 
on <account of the arrears of the minimum royalty cannot be deducted as 


cl) 4 I. T. O. 123 


(2) (iy24) A. 0. 608. 


COMMISSIONER OF INCOME-TAX, B. & 0- 

\inder the terms of the transfer the assessee would be entitled to recover the 
sum from Kumar Ganesh Singh. I am of opinion that the sum paid by the 
assessee on accoimt of the arrears of royalty represented the sum which he 
was bound to pay in order to be able to work the colliery. It is contended on 
behalf of the Department that there is nothing to show that this sum was a 
charge upon the colliery and that it is possible that the sum was personally due 
from Kumar Ganesh Singh. Having regard to the usual terms of leases of this 
nature one is entitled to assume tliat the assessee was unable to work the colliery 
without payment of the arrears and that it was incumbent upon him to pay 
the arrears in order that he might continue working the eolliery. If the 
assessee succeeds in realizing the sum from Kumar Ganesh he would no doubt 
be liable to pay the tax thereupon, but so long as he is not able to realise the 
amount from Ganesh Singh ho is justified in demanding a deduction on. this 
amount. I am therefore of opinion that the assessee was not liable to taxation 
under this item and I would ans^vor the question accordingly. 


As regards the seventh item, the assessee claims a sum of Rs. 78,000 on 
account of loss which he alleges he incurred in certain indigo concerns. The 
Commissioner has found that the assessee has failed to prove such loss. The 
accounts produced bj' him are hopelessly unintelligible and it has been found im- 
possible to discover from the accounts whether there has been any loss. The 
Commissioner, after hearing the appeal against the assessment made by the 
Income-tax Officer, asked for certain reports from the Income-tax Officer. Be- 
fore the Income-tax Officer the assessee produced certain accounts. The In- 
come-tax Officer, however, reported that he was still unable to find that there 
was any loss. On receipt of the report the Commissioner disposed of the appeal 
without hearing the assessee. It is contended that he was entitled to be heard 
before the appeal was finally disposed of. The Commissioner says that the 
assessee was fully heard on his appeal and^ that no fresh hearing was necessary. 
It is no doubt an elementaiy^ principle of law that no order should be passed 
against any party in a judicial proceeding without an opportunity being given 
to that party of being heard. In the present ease, however, there were no 
fresh materials placed before the Commissioner, and the fact that he did not 
hear the assesses after receipt of the report is not a circumstance which would 
in any way affect the correctness of the decision of the Commissioner on appeal. 
, , point as regards the jurisdiction need not be discussed at any 

H present assessment the Commissioner acting 
fW ^ ^ Income-tax Act made an order in writing directing 

conferred upon the Income-tax Officer and the Assistant Com- 
missioner by or under the Act should be exercised by the Assistant Commis- 
sioner and the Commissioner respectively, and accordingly the present assess- 

made by the Assistant Commissioner acting as Income-tax Officer 

agree with my Lord the Chief Justice and would answer 
each of the questions raised m the manner proposed by his Lordship. 
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[346J PRIVY COUNCIL. 

ON APPEAL FROM THE HIGH COURT OP JUDICATURE AT BOMBAY. 

Prese7it: L&rd Buckmaster, Viscount Dunedin, Lord Tondin, 
iiir George Lenvndes and Sir Bmod MitUr. 


(26th November, 1929). 

The Commissioner of Incomo-tax, Bombay 

V, 

The Bombay Trust Corporation, Limited, as agent of the 
Hongkong Trust Corporation, Limited. 


A'ppeUamt* 


xauugKong r rust Corporation, Limited. . . Resp<mdent. 

deni rol”f r, f (XZ of 1922), Secs. 42 and i3-Loams by nor^resi- 

of Ln^rjil if assessable as agents 

0 ] non resident— B-ustness connection, if exists— Agent in Sec. 42, meaning of. 

«««• « of the 

rr\nhn-»g f i of hts intention to treat the assessees as agents of a non-resident 
sTtrom ti^^oHme^ ^ P«id mfcrast on sums of moi^y Uni to them Jdfpl 

ZgZTonl V^t 7Zfrefr 

interest was profit or gains accruing or arising to the non- 
o^/ec connection in British India with the meaning 

reMent'comply. “'*’■* ’^^^^eahU thereunder as agents of the now 

ooetit” utd/r .Sec. 42 of the Act includes a person "deemed to he 
agent undet Sec. 43 and is not confined to agents in receipt of profits or gains. 

Judgment of the High Court reversed. 


Appeal [Privy Council Appeal No. 37 of 1929], from a judgment of the 
High Court of Judicature at Bombay (Marten, C. J., and Kemp, J.). dated the 
13th March, 1928 reported as 3 I. T. C. 135. 

A. M. Dunne, K.C. and Reginald Hills, for Appellant. 

A. M , Lattex, K.C. and E. B, Rankes, K.C. for Respondents. 

JUDGMENT. 

VISCOUNT DUNEDIN : — The respondents in this case tfre the Bombay 
Trust Corporation, Limited, who are a company having their office in Bombay. A 
company called the Hongkong Trust Corjwration, incorporated in Hongkong 
( hereinafter called the Hongkong Company) , lent money, from time to time, on 
deposit to the respondents at the rate of 5^/4 per cent, and the re^ondents duly 
paid interest at that rate on the money deposited. The Senior Income-tax 
Officer duly served a notice on the respondents in terms of section 43 of the 
Indian Income-tax Act, 1922, that he intended to treat them as agents of the 
Honglcong company, and after hearing the respondents as to liability, he assea^ 
them to income-tax and super-tax as agents of the Honkong company in respect 
of the amount of interest in the year of charge. The respondents appealed to 
the Commissioner under section 30 of the Act contending that they were not 
lial>le to be so assessed, and also raising questions as to amount. The Commis- 
sioner on the hearing of the appeals held that they were properly assessed as 

• (I930)*64 Bjin 216 ; 67 1. A. 49'; 68 U. L. J. 197 ; 81 L. W. 583 84 0. W. N, aSO;? 

A. h R. (1930) P. 0. 84. 
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agents for the Hongkong company, but altered the assessment as to the amount. 
No further question on the amount arises. The respondents in pursuance of 
section 66 (2} of the Act required the Income-tax Ooramissiouer to refer to the 
High C-ourt the questions of law arising out of the decision of the Commissioner. 


The questions so referred were as follows: — 

*'(1) Whether the interest paid by the Bombay Trust Corporation, 
JAd., to the Hongkong Trust Corporation, Ltd., on loans taken by the Bombay 
Trust Corporation, Ltd., is profits or gains accruing or arising to the Hongkong 
Trust Corporation, Ltd., directly or indirectly through or from any business con- 
nection or property in British India. 

(2) Whether such interest is liable to income-tax under the Indian 
Income-tax Act. 


(3) Whether the Bombay Trust Corporation, Ltd., can be treated as the 
agent of the Hongkong Trust Corporation, Ltd., for the purpose of section 42 of 
the Income-tax Act in respect of tlie interest so paid by the Bombay Trust Cor- 
poration, Ltd., to the Hongkong Trust Corporation, Ltd. 

(4> Whether the Bombay Trust Corporation, Ltd., can be^deemed to be 
assevaee under section 42 of the Act in respect of any income-tax'wiuch might 
be levied on the interest so paid by the Bombay Trust Corporation, Ltd., to the 
Hongkong Trust Corporation, Limited. 


j XI. relation between the Bombay Trust Corporation, Ltd., 

and the Hongkong Trust Corporation, Ltd., was not purely that of a borrower 

Bombay Trust Corporation, Limited as borrower, 

^ Hongkong Trust Corporation 

Liimted, under sections 42 and 43 of the Income-tax Act in respect of intei^ pay- 


The Court answered the questions submitted to them as follows 

arises directly und« 

section 4 (1) and section 6 (iv) & (vi). ^ 

(2) Yes. 

iss 


^ ^ neceipt on bebaif of 
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chargcabJe under this Act, the tfix shall be levied upon and recoverable from 
nieh {guardian, tru5?tee or agent, as the cose may be, in like manner and to the 
same amount as it would be leviable upon and recoverable from any such benc- 
ciary if of full age, sound mind, or resident in British India, and in direct 
receipt of such income, profits or gaiji^, and all the provisions of this Act shall 
apply accordingly. 


“Section 42 (1). In the case of any person residing out of British India, 
aU profits or gains accruing or arising to such person, whether directly or in- 
directly, through or from any business connection or property in British India, 
shall be deemed to be income accruing or arising within British India, and 
shall be chargeable to inoome-lax in the name of the agent of any such person, 
and such agent shall be deemed to be, for all the purposes of this Act, the assessce 
in respect of such income-tax : 

Provided that any arrears of tax may be recovered also in accordance with 
the provisions of this Act from any a.sscts of the non-resident pei’son which are. 
or may at any time come, within Bntlsh India. 

“Section 43. Any person employed by or on behalf of a person residing 
out of British India, or having any business connection with such person, or 
through whom such person is in the receipt of any incx)mo, profits or gains upon 
whom the Income-tax Officer has caused a notice to be served of his intention of 
treating him as the agcnt.of the non-resident person, shall, for all the purposes 
of this Act, be deemed to be such agent : 

Provided that no person shall be deemed to be the agent of a non-resident 
person unless he has had an opportunity of being heard by the Income-tax 
Officer as to his liability.^' 


tf 

n 


The High Court were in their Lordships’ opinion clearly right in holdin 
that the interest in question was a profit or gain accruing or arising to a person 
i-esiding out of British India — to wit the Hongkong company — from a b^iness 
connection in Briti.sh India, and therefore falling under the words of section 42. 
But the High Court, noting that the Act goes on to declare that such profits or 
gains shall be chargeable to income-tax in the name of the agent who shall be 
deemed to be the as.se.s.sec in re.spoct of such income-tax, held that the term 
“agent” was used in the same sense as “agent” is used in .section 40, i.c., a 
person who receives the said profits and gains, and as the respondents, the 
Bombay Corporation, did not receive the money but on the contrary paid it, 
they answered questions 3 and 4 in the negative. In the same way they consi- 
dered that “agent” in section 43 was also over-ridden as regards its meaning bj 
section 40 and only applied to agents in receipt of the profits and gains. I 
Lordships are unable to accept tins view, as they feel constrained by the exp ici 
words of section 43, which being explicit must mlc whatever may be the 
considerations as to what the Legislature was minded or was likely to do. 
the words as they stand : the respondents have a busine,^ connection wit i i 
Hongkong company and “through them” the companv ni receipt o pro s 
or gains. The ne<*essai’y notice of the intention of the Tax Officer to tr^ t cm 
as agents provided for has been served on them. All this being so, 
the section ? They are ‘ ‘ for all the purposes of the Act to be deemed to be 

such agent”. Now one of the purposes of the Act is section 4-. They 

fore to be “deemed to be” tho agent who is chargeable to 

to bo the asscssee, the assessee being in terms of section - 

person by whom income-tax is payable. Now when a person . 

•omething, the only meaning possible is that whereas he is not in reality tna 
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something the Act of Parliament requires him to be treated as if he were. It 
follows that although the High Court was perfectly right in holding that if 
section 42 stood alone “agent’’ in that section would mean an. agent in actual 
receipt of the profits or gains which were to bo assessed, they failed to appreciate 
that section 43 puts the person who comes within its term artificially into the 
position of the agent and of assessee under section 42. 

Their Lordships will therefore humbly advise His Majesty that this appeal 
should bo allowed and the judgment of the Commissioner restored. The respon- 
dents must pay the costs before this Board and in the Couris below. 

Solicitor j India. Office, Solicitors for Appellant. 

Barrow, Hoycr^ and N&vUl, Solicitors for Respondents. 


(347) IN THE HIGH COURT OP JUDICATURE AT LAHORE. 
Before Justice Sir Alan Broadway, Kt, and Mr. Justice Tapp. 


(28th November, 1929) 


Peroze Shah 


Assessee. 


The Commissioner pf Income-tax, Punjab and N. W. F. Province. 

Indicoi Income-Haa^ Act {XI of m2), Seds. 13 and 66 (3)-^Mercaniiy 
system vf accounhng—Absenoe of profit and loss accounts and stock books 

nance of » profit a,vd loss nooount cmd a stock thTZesfee 

S to”SSi" "0 "• "• '■»“'» '■"■to. “.'XtoSS 

Bevim Qdbvnd Das and BadH Das, for the Assessee. 

Jagm Nath Aggarwal, for the Crown. 


=• »80 (A.I.R) Lah. 197. 
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JUDGMENT. 

TAPP, J. This is an application under sub-section (3) o€ section 66 
of the Income-tax Act, XI of 1922, for an order requinng the Comni^ioner of 
Incomo-tax, to stale a case on certain alleged points of law arising out of the 
assessment made on the petitioner, Khan Sahib Mian Feroze Din Kake Khel 
of Nowshera (N. W. F. Pro\nnce) on the profits from his timber business, for 
tlie year 1926-27. 

The facts briefiy are that the Assistant Commissioner found that the 
method of accounting employed by the petitioner in connection with his timber 
business was the mercantile system or, in other words, entries were made in the 
accounts on the date not of receipt of money or expenditure of money but on the 
date of transactions irrespective of the date of payment. He furier found that 
certain sales aggregating Rs. 90,618-8-0 accounted for in April 1927, i.e., not in 
the accoiuiting year, had as a matter of fact taken place in March or earlier and 
consequently he took this siun into account when calculating the profits for 
assessment of income-tax. 


The Commissioner of Income-tax declined to interefere on revision under 
section 33 and on a further petition under sub-section (2) of section 66 re- 
quiring him to refer certain points of law to this Court the Oonunissioner held 
that no such points arose and declined to make reference. 


The points said to arise are contained in para 6 of the application but 
these were modified by Mr. Sevan Petraan at the hearing and formulated as 
follows : — 

1. That the finding of the Assistant Commissioner of Income-tax 
that the petitioner kept his accounts in accordance ^vith the mercantile system 
was not based on any evidence whatever, or in any case was an inconsistent find- 
ing, 


2. That mere credit entries of sales of timber appearing in the books during 
the accounting year could not be regarded as including profits accruing in that 
year, when as a matter of fact the prices of such timber were neither rested nor 
credited as income duiing that year and, 

3. That there was no legailly admissible evidence justifying the Income-tax 
Officer in estimating the profits at a flat rate of 32V^ per cent. 

The finding of the Assistant Commissioner that the accounts were main- 
tained on the mercantile system is one of fact and a question of can 
arise out of .such a finding if a legitimate and reasonable inference is deducible 
that such finding is not based on any evidence. Now I am not prepared to hold 
that such is the case. 

The finding of the Assistant Commissioner that the accounts were main- 
taiiH<l on the mercantile system was arrived at after an audit of the petitioner’s 
account books which showed that the contention of the petitioner that transac- 
tions of sales were only completed and entered when 25 per cent, of the sale 
^money had been paid and bills dra^vn for the balance, was not correct. Opiy 
two transactions of this nature were discovered while other entries showed that 
this was not the invariable practice. Two specific instances of this kind are 
mentioned by the Assistant Commissioner in his appellate order. 

ThC'contehtioh of Mr. Bevan Petman that two of the features of a mer- 
cantile system of accountancy are the maintenance of a profit and loss Aofiount 
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and a stock book, whereas aeither is kept by the petitioner. The absoace of 
these-would not in my judgment necessarily imply that this was not the method 
of accounting employed by tlic petitioner when as a matter of fact this has 
beem found and the finding is based on evidence. 


It was admitted that no objection was made to the assessment made for 
the two pi-eceding years 1921-25 and 1925-26 at a fiat rate profit of 321/2 
cent, and it does not appear that the accounts on which this profit was computed 
was kept on any dift'ereait system to that maintained during 1926-27. There- 
fore it would seem that the method of accounting was one regfolarly employed 
by the petitioner assessee and in the circumstances the proviso to section 13 did 
not come into operation. Assumittig however for the moment tliat no regular 
method of accounting was employed it has not been shown in what particular 
manner the Income-tax Officer acting mnder the proviso has failed in his compu- 
tation of the profits. The matter is entirely within the discretion of the Income- 
tax Officer and unless it can be shown that such discrctio»n had been illegally 
or arbitrarily exercised no point of law can possibly arise. 

For the above reasons I would hold that no question of law arises in 
regard to the first proposition set forth above. 

In my opimion the second point also fails as it is abundantly clear from 
the order of the Assistant Commissioiner that the sales aggreiratinc- Rs 90 618 TO n 
were made during the year 1926-27 and were shown iS A^ril to ^oid th^r in 
^luaon in the uicome from the accounting year. Indeed as shown by the 
Comimssioner tlje ^ent of the petitionei- admitted before him that 
bills for the sal^ made to the Oudh and Eoliilkhand Railway had been submitted 
in March and it is therefore perfectly obvious that the sales must have takeai 
place prior to Apni. On being asked what difference tliis particular matter 
m^e, Mr Bevan Petmaii stated that the inclusion of this amount made the 
petitioner liable to super-tax. Therein lies the explamation for showinir these 
toansactions in Aprfl, while th^ were really concluded “-1^10 tlTat Unth 
and it also affords the real reason for the present petition* * 

In comsequence of the views expressed by mo in regard to the firef 
second points the third does not arise as in the eircum^an^erthrappL^^^^ 
flat rate of profits on the turnover was justified especially as it w^ the same 
Which was applied m the two preceding years and mo objection was 

ITS! ZSZ f, Su."”' '■ -™ St; 

mehed by me that the findings of the Assistant Com^ssiouer ^ 

of fact and raise no inference that they are peiwerse or 

Mnadmissible evidence. Pei verse or founded on lUegal or 

For tiie.above reasons I would dismiss, the application with costs. 

BROADWAY, J. : — I concur. 
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(348) IN THE HIUH COURT OF JUDICATURE AT BOilBAY. 


Before Sir Amberson Marten, Kf., Chief Juatice xind Ur. Justice Blackwell. 


(16th December, 1929). 

Vallabhdas l\Ivu’lidhar . . 

V. 

The Commissioner of Income-tax, Bombay . . Referring Officer, 

Indian Income-tax Act {XI of 1922), Sec. IZ— Mercantile system of 
accounting — Bad debts — Right of assesses to write off — Reasonable time Ques- 

tion, one of fact. 

Where the asscssec cUilmed to write off in his accounts as an irrecoverable 
debt a loan advanced 12 years iJi'ior to the year under assessment to the debtor 
who adjudged insolvent some 5 years ago had obtained his discharge a year pre- 
viously and in the absence of any explanation for not writing it off earlier^ the 
Income-tax Officer disallowed the assessee's claim to deduct the said debt as a 
bad debt, 

HELD, that the Inoome-mx Officer had grounds in fact on which in law 
he could rightly disallow the clainu 

A debt claUncd to be deducted los a bad debt ought to have been written off 
within a fair and reasonable ti7ne. While it does not rest with the assessee to say 
when he can write off’ a had debt the Income-tax authorities have no arbitrary dis- 
cretion to say that a bad debt shoxdd be ivritten off' in any particular year, the 
question being one of fact to be decided on the evidence and facts in each case. 

Case [Civil Reference No. 10 of 1928], stated under Sec. 66 (2) of the 
Indian Income-tax Act (XI of 1922), by the Cominissioiner of Income-tax, 
Bombay, for the opinion of the High Court. 


CASE. 


Under sectioii 66 (2) of tlie Income-tax Act, 1922, (hereinafter referred 
to as the Act) and at the instance of Vallabhdas Murlidhar Shet of Yeola, Nasik 
District, (hereinafter referred to as the assessee), I have the honoiu’ to refer to 
yoiii' Ijordsliips foi’ favour of opinion the questions of law categorically set out 
in paragraph 12 below referring to the intepretation of sections 3, 10, 24 (1) 
and 55 of the Act arising out of the appellate order of the. Assistant Comm^on^ 
of Income-tax, Central Division, passed in the matter of the appeal against the 
assessment of the above assessee for the financial year 1927-28. 

2. As required by your Lordships in the R^istrar’s lettefi No- 479, ^t^ 
the 4th Februray 1927, this Reference has been drafted in consultation with me 
Government Solicitor and the Advocate-General. 


3. In paragraphs 4 to 9, the facts of the case are given. These have been 
drafted in consultation with Messrs. Smetham, Byrne and Lambert, Solicitor.^ 
for the assessee, and have their approval. P^ra 10 gives the c^tentions of th^ 
assessee as set forth by his solicitors. Paragraph 11 deals with contentiona on 


I L. R. 64 Bom 430 ; A. I R. (1930; Bom. 201 
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belialf of the Crown. In paragraph 12 the questions for the decision of the 
High Court are given and paragraph J3 gives the opinion of the Commissioner 
as re(juircd by section 66 (2) of the Act. 

4. Facts of the case. For the financial year 1927-28, the Income-tax 
Officer, Nasik, by liis order dated 1 — 12 — 1927 levied an assessment on the 
assessed on a total income of Rs. 2,37,517 under section 23 (3) of the Act derived 
from moneylending, house property, business in silk cloth, cotton and cotton 
seeds and dhndends. After deducting R.s. 10,673 on account of income taxed to 
income-tax at .source, income-tax wa.s levied on Rs. 2,26,844 and it amounted to 
Rs. 21,266-10-0. Super-tax was fixed at Rs. 18,362-1-0 on the above total income. 
(A copy of the IncoTue-tax Cfficer's order including tlie assessment form accom- 
panies as Exhibit A)* 

5. The above income was asceilained from the assessee’s accounts for 
the Hindu Samvat year 1982 (beginning on 18—10—1925), as that was his "pre- 
vious year’ as defined in .section 2 (11) of the Act for the purposes of his 1927-28 
asse.ssment. In arriving at, llio above income of Rs. 2,37,517, the Income-tnx 
Officer did not allow a claim for a ded\iction from it to the extent of Rs. 67,612 
on account of a certain bad debt written off in the books of account of the 
Bombay shop of tiie assesset\ The Bombay shop accounts wevo kept on the 
mercantile astern and the said amount of Rs. 67,612 appeared as a debt due to 
the assessee m his balance sheet for the Samvat year 1981, a copy whereof was 
filed with the Income-tax Officer, Nasik, during the course of the assessment 
proceedings for the year 1926-27. An Englisli translation of the same accom- 
pames as Exhibit B.* The Income-tax Officer in his order (Exhibit A®) dis- 

^ u ground inter alia that the party from whom 

tne bad debt aue became Insolvent some four years back, i.e., in the Hindu 
bamvat year 1978 or thereabout aud that as the assessce knew very well that the 
amount bwame irrecoverable then, it ought to have been written off, in the year 

oecamc bad and should not have been carried forward to the Samvat 
ItZ. assessment for 1927-28 was levied as stated 


s. \ Against the above assessment, the assessed lodged an appeal to the 
j^^ant Commissioner (Exhibit C*) claiming, among oTher item Ae above 

Assistant Commissioner’s finding of facts 

re. this Item after hearing the as 5 >esseewa.s as under (Exhibit D*) ■— “Rs 67 fil‘> 

ware due from Abhcchand Premehand at the end of Samvat year 1969 on kecoum 
josoivent in 1920 and wa.s discharged .some 4 veai-s back Savs nothincr wnc 

Xt'Xe Zwkdl"'"’7?r- became &vor- 

aeeonntsr Wd*”n^‘this c'SnT^ a^owed^'""" 


jn. J-tba^Te «nd 

year 1982, it was not allowable. ^ to the Samvat 
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8. Under sections 3 and 55 of the Act, income-tax and super-tax axe 
payable on the total income of an assesscc for the ‘‘previous year” as defined 
in section 2 (11) of the Act. The “previous year” in this case was Samvat 1982 
as stated above. The Income-tax Officer and the Assistant Conunissionejr Were of 
opinion that as tax was leviable on the result of the year Samvat 1982 only and 
as the loss of Rs. 67,612 on account of the above bad debt did not arise in 1982 
but in some previous year, it could not be taken into account. 

9. The assessee thereafter petitioned to me to review the case under sec- 
tion 33 of the Act (Exhibit E*) and allow the above and certain other items. 
In view of the Assistant Commissioner’s finding of fact that the debt became 
bad to the knowledge of the assessee in the year 1978 Samvat or thereabout and 
not in 1982 Samvat which finding appeared to be correct, I declined to allow this 
item (Exhibit F*) following the decision of the Punjab High Court in the case 
of Laia Puranmal v. The Commissioiur of Income-tax, PiinjabO-)^ The assessee 
thereupon reciuested me to refer to your Lordships for decision the two questions- 
of law categorically set out in paragraph 12 below arising out of the appellate 
order of the Assistant Commissioner, Central Division, dated the 11th January 
1928. 


10. The assessee ’s contentions are — 

fa) That it is for him to determine when the debt became irrecoverable 
and that as he considered it irrecoverable in the Samvat year 1982 and wrote it 
off as a bad debt in that year, the Income-tax Officer ought to have allowed it 
when he found it duly written off in the accounts for the Samvat y^r 1982 and 
that ho cannot decline to allow it simply on the ground that in his opinion it 
became a bad debt not in 1982 Samvat but in some previous year, 

(b) that the only fact proved before the Income-tax Officer was that 
the said Abhcchand Premchand became insolvent some 4 years back. Prom the 
said fact, the Income-tax Officer was not entitled to conclude that the debt 
became in law ‘irrecoverable four years back,’ 

(o) that as the Bombay accounts of the assessee are kept on the mer- 
cantile basis system and n<? h*' i® a^or><y n«;<;c5spd on book profits, the bad debts 
must be allowed as a deduction from the book profits in the year in which it is 
actually wintten off by the assessee in the accounts as irrecoverable. 


11. The Cro\vTi contends inter alia as under: — (a) that the ass^^ can- 
not raise at this .«taffe any nucstions of fact and that the Assistant Comimssioner s 
finding? of fact that the debt became bad to his Imowledge about 1978 Samvat is 
binding on him, and (b) that oven when the- accounts are kept on the mercantile 
basis, a bad debt must be written off in the year in which it becomes bad and 
not in any year thereafter as may suit the assessee. 


12. Ouesiions of Law to he decided hy the Hiali Court: The que^ions 
of law which the assessee wants your Lordships to decide are as under as stated 

by his Solicitors : — 


“fl) Whether in the matter of the assessment of the 
vear 1927-28, the Income-tax Officer had under the law any ^scretion tw 

the bad debt of Rs 67 612 duly written off m the accounts, on the ground that 
It became bad, Lun Samvat ye^ar 1982 on the basis of which the above assessment 

was levied, but four years back. 


• Not printed. 

(1) 2 I. T. C. 236. 
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(2) 'Whether H was not for the assessce to determine whea he should 
write off the above bad debt.’’ 

13. Opinion, of the CoYnmisaionen—VnAev .fictions 3 and 55 of the Act, 
income-tax and super-tax are to be levied on the income, profits and gains of an 
assessce for the previous year as defined in section 2 (11) of tlie Act. The pre- 
vious year in this case was Samvat 1982. As the l)ad debt in question became 
had about tlie year 1.978, as per the finding of fact by the Assistant Commissioner 
whicli is ])inding on the asse.ssee, the loss arose in that year and not in 1982. Hence 
it could not be allowed while calculating the assessee’s income for the latter 
year. - The assessee may carry fonvard a had debt and write it off whenever he 
likes in his accounts but that has nothing to do with the question of a correct 
ealculation of his income for the “previous*’ year. Tax is to be levied on that 
ijicomc alone under sections 3 and 55 of the Act and so any item of profit or 
loss for any preceding year which may have been carried forward by an assessee 
to the “previous” year is not to be taken into account. 

14. A copy of your Lordships’ decision may kindly be certified to me 
for further action as required by section 66 (5) of the Act. 

Coliman wufh Smetivam, Byrne and Lamhnrt, for the Assessee. 

The Advocate-General with the Government SolmtoTj for the Crown 


rRTDOMENT. 


marten, C. J. : — The short point In this Reference which we have to 
decide is whether the assessee was entitled to deduct an alleged bad debt of 
Ks. 67,612 in his assessment to income-tax and super-tax for the year 1927-28 for 
the purpose of which assessment he would be assessed under section 3 of thd 
Income-tax Act on his income for ‘the previous year’ viz., the Hindu year be- 
ginning with the 18th October 1925. It is common ground that the debt in 
oucsti^ was due from one Abhechand Pi-emehand, and that it arose at tho end 
ot b. y. I960 (1912-13) on account of transactions in cotton, gold, silver and 
hundis. It is further common ground that Abhechand Premehand became in- 
solvent m 1920 and that lie wa.s discharged in 1924. Further, nothing has been 
ecovered from the insolvent, and in the proceedings befoi'e the A>ssistant Com- 
?? answer was given by the assessee to the question, why this amount 

"'as wrdton off in or about the year when it was Imown to have 
become iiTceoverable. The only explanation given by the assessee annenrQ in Ktc. 

Revision Poti. ion to the Commissioner. Exhibit E, of thT mh Zimn’ 
vWe he submits “that this amount was not wi’iften off as the insolvency pVo"^ 
eeedings were going on, say from 1920 to 1923 or 1924.” ^ ^ 

Now, it may bo taken that the accounts of the assessee are kent • 

hnpwn the mercantile s-ystem of aceountinR, and n^Ta ft ll' 

. SO be taken for the purposes of this present Reference that a resmlnT ^ 

aeoonntine was employed by the assc^oe within the «ng orSlbn W 
Income-tax Act, despite certain ohsei-vations to tlie contrfr^ m ^ 

a'j.trs.rs* » •“ VJ’pS.sE 

is for w put before ua on behalf of the assessee are that at 

bar the remedy for a debt vof although in law insolvency may 

iS-S ' happens, -particularly amongst hM 
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that debts are paid notwithstanding the law of insolvency and notwithstanding 
the law of limitation. In connection with the last point, two authorities in 
Ttam Kisha'ii Rai v. Chhidi and Gajadkar v. Jagan7uith{2), were re- 

ferred to. Speaking for myself, I think that those authorities are remote from 
the question which we have to decide, namely, whether in assessing the income, 
profits or gains of the assessoe for the year in question under sections 3, 4 and 10, 
it was fair and reasonable to deduct this particular bad debt for the year in 
question. The Assistant Commi.ssioner found that it was not proper to do so, 
and in revision this finding has been confirmed by the Commissioner. Certain 
criticisms were passed by Counsel for the assessee to the effect that there has 
not been a sufficient findinsr of fact by the Commissioner. But in the result this 
objection was, I think, withdrawn, and it was expressly stated that it was not 
desired to refer thLs case back. In our opinion, the findings in the ease are suffi- 
cient to show that the Commissioner agreed with the findings by the Assistant 
Cominissioner, and refused to exercise his powers of revision under section 33. 


That leaves us with the main point, and here it must bo bomo in mind 
that under section 22, it is for the assessee to make a return, but under section 
23 (2) the Income-tax Officer can require the assessee to produce evidence, and 
then under Foib-section (31 the Officer assesses the income of the assessee and 
determines the sum payable bv him. Section 24 provides for a set-off for loss. 
Then sections 30 and 31 provide for an appeal to the Assistant Commissioner 
who may make such fiiriher enquiries as he thinks fit, and mav confirm, reduce 
or enhance the assessment or set it aside. Then section 32 provides for a limited 
class of appeals against the order of the Assistant Commissioner. That section 
does not apply in the present case. Then section 33 gives the Commissioner a 
power of revision. — wrongly called a ‘‘power of review” in the marginal note, 
because, as pointed out by the teahned Advocate-Gen erah t!ic corresponding 
words in section 66 (21 have been amended, so as to read “power of revision 
under section 33.” Then under section 66, where a question of law ari.so.s. 
the Commissioner may draw up a statement of the case and refer it with liis 
own opinion to us. 


« 

In my judgment, the assessee has put his case too high in saying that i1 
rested with him to say when he could write off a bad debt. Speaking for myself, 
I think that for the purposes of the present ease, it is sufficient to say that in 
law the bad debt in question ought to have been written off ^vithin a fair and 
rea 5 ?onable time. Adopting that test here, were there grounds in fact on which 
in Taw the Commissioner could properly come to the conclusion that it would 
not be fair and reasonable to write off that bad debt for the year of assessment 
in question? In mv judgment, such grounds olearly existed. The debt in 
(luestion, as I have already pointed out. had been incurred some 12 years before 
the year under assessment, the debtor had become insolvent some 5 years pre- 
viously, and had obtained his discharge over a year before. Under those cir- 
cumstances, in the absence of any reasonable explanation as to why the debt 
was not written off before, I woiild hold that prinui f<vcie it was unfair and un- 
reasonable in assessing the income for the year in question to write off this'old 
debt, which on any reasonable basis should have been regarded as lirecoverabTe 

years before. 


On tho other hand, I must not bo taken to hold that the Commi^oner 
has an arbitrary discretion to say that a bad debt shPuld be written off in any 
particular year. He or the A.ssistant Commissioner has to hear the evidence in 


a) (1922) I. L. R. 44 All. 628. 


(2) (1 9 24 . I L R. 46 All 776. 
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oach particular and to decide on the facts of that particular 
I think is one answer to the argument of hardship and so on wh’ ’ 
before us by counsel for the assessee. 


case. Tliat 
was urged 


referred to the decision of the Lahore High Court in Puran 
Mai V. The Commissioner of Incomer-tax, Punjab, {1). But as the two learned 
Judges, before whom the case originally came, dififered, ana the judgment of the 
third judge piweeds on lin^ differing somewhat from each of tl o previous iudg- 

propose,— with all respect— to refer to the details. I would rather 
decide the preset (mso on its own facts, and doing that it seems to me that the 
answer we should gi\'e is reasonable and clear. 


Accordingly I would answer question 2, namely, ‘Svhether it was not 
for the assessee to d^rmine when he should write off the above bad debt” by 
.-aymp n<^not on the facts of this particular case. But as regards question 1 

l)ad debt of .f ““y diseretio-. to disaUow the 

k A * duly written off m the accounts, on the ground that it 

^6 bad, not m the Samvat year 1982 on the basis of which thi aWe^M 

iTp m H ^ ^ propose to answer L foS- 

- ““ra £. S 

A - 1 the. facts stated in the present case. I think it pIpov * 

did not estabUsh this by evidence (i» tL asse^ee 

lo tue ease, ine assessee W n^Rn^PP^ contrary, as appears from Exhibit D 

insolvency that “E ‘Jte debtor’s 

doubt, have sought to cstablishlby th^ “lessee might, no 

standing the insolvaiov nf th. were the caso^ that, notwitb- 

coverable u^tiUhe ye^ S beimo irrt 

no evidence with a yiewV^^bh^^h?^ a“ 

miauoner on the evidence before^ h^di^d tbatXd^t^,^ ® 

some ye&rs before it was written off i became irrecoverable 

Vritb the AssL^ant ab“r“ 

year. iiMlueatnm, speaking dicing 

rntmer iJSc.led Chi^jSSti^ ■.’■(h. 

ij' 1 


(1) 3 I. T. C. 38Q. 
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(349) IN THE HIGH COURT OF JUDICATURE AT PATNA. 

Before Ur. Justice Das and Jv^iiice iSir L. C. Adami. 

(17 th December, 1929). 

Paiicliu Uopal Bauorji .. . Assessiee. 

V, 

The Commissioner of Income-tax, Behar and Orissa. 

Indian laoomedax Act {XI of 1922), Secs. 33 and 66 (2) and (3> — 
Assessee not applying under Sec. 66 (2) — Application under Sec, 66 (3), nuiin- 
tainability of. 

An application to the High Court und-er See. 66 (3) of Oie Income-tax Act 
is not maintianable ivher^ the asscssce without preferring an application to the 
Commissioner under Sec. 66 (2) applied under Sec. 33 for a review with an 
alternative prayer for a case to be stated under Sec. 66 (1). 

Applicaliou [Miseeliauuous Judicial Case No. 98 of 1929] under See. 66 (3) 
of the' Indian Income-tax Act (XI of 1922), for an order to direct the Commis- 
sioner of Income-tax, Behar & Orissa to state a case for the opinion of the High 
Court. 


JUDGMENT. 

This is an application under section 66, paragraph 3, rcquiiing the Com- 
missioner of Income-tax to slate a case to this Court. 


Mr. Agarwala on behalf of the Commissioner of Income-tax takes a preli- 
minary objection and it is this. He contends that the Commissioner ^^as not 
asked by the petitioner to state a case under section 66 (2) of the Income-ta.x 
Act and that in these circumstances liie present application is not mamUm- 

able. 


It appears that the petitionei* applied to the Commi^ioner under ecc* 
tion 33 invoking his power of review under that section. In his application 
IrpetItioneSed that if the Commissioner was unwilling to exerc.^ ^ power 
under section 33, he might be pleased to draw a statement of the 
it with his own opinion thereon to tho High Court under section 66 U) of 

Sr. st 

mrsrra rrsa,?. 'ar ,u 

tvith costs; hearing fee two gold mohuis. 


ALLAHABAD 


heforo Ur. Justice Lai GoimI Mukerji p.rU Ur. JustiOt ISemiet. 

(19th December, 1929). 


« • 


Assessees.' 


Messrs. Basant Rai Takhat Singh 

Tho Commissioner of lueome-lax, UnUed Provmcos^ . . Refcning Officer^ 

" ' • A. 1 U (1930) All. 26S. 
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/twiian Income-tax Act (Xl of 1922), Sees. 9, 10 <md 12— Awesstc taking 
lease of lands for one ymr and sab-leasing — Income therefromt if from property 
or business — Asscssahility as from **other sources/* 

Where the assessces took a lease of vacant sites from the Ayra Cantonment 
aulhorities for one year only on specified rent with a covenant not to put per- 
3njU^ient structures thereon a^ul sub-loased parcels of the sanue, with or without 
(he temporary stalls erected by themf to differint persons who paid ground rent. 

HELD, that the income redeived by the assessecs therefrom was assas- 
able as Hncome from other sources* under Sec. 12 of the Income-tax Act, the 
conimet with the Cantonnient authoniics not being ^property* or ^^hu^ness*’ 
within the meaning of Secs. 9 and 10 of the Act respectively. 

Case [Civil MisceDaneous Case No. 794 of 1929], stated xmder Sec. 66 (2) 
of the Indian Income-tax Act, (XI of 1922), by diu Commissioner of Income-tax 
United Provinces, for the opinion of the liigii Court. 

CASE. 

application for reference to the High Court under section 66 
(2; of the Income-tax Act. 


2. The ^essmeiit is that of a Hindu undivided family, which was made 
lu the name of Soth J^waut Rai in the year 1927-28. Seth Jaswant Rai is 

d. The application is in I'espect of the assessment for the vear 1927-2S 

oiS I" ~ pvoperV 

4, The assessees hold considerable areas under a lease frem thn r*..« 
bm'l^s whic"aS let oVofrenf xt' vaomft 

g—ent.' 

S'£==r 3 -S£="“= 

r s- .r^!fr22£'~'=“ 

had suffered loss in tiie sub-Iettiiiff ^ 

uusiness, and the Income-tax Officer allowed yi^husa 

order, Appendix B.* * " appeal, viac Appellate 

(1) HmalaLnXtt‘e4rp1ir^^^ !hLT“^‘^^ “ J«du<=tio^ ol' 

dune iu some past years, the exact aan^u^tTl 

the mterest paid on money invested in -bhosa^’ t“t 

‘‘bW'^tewt^t^^warnotlfll^^ ““ “““®y borrowed for 


Not priuicd- 
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The first item was disallowed for th& reasons set forth below as given in 
the assessment order of the Income-tax Officer, Appendix A* : 

“With regard to the question of Hundiawan I might mention that 
according to the statement made by the assessee in 1925-26 he borrowed 
the following amounts of money some years previously for the following 
businesses : — 


Rs. 

(1) Achal Singh Takhat Singh grain business . . 50,000 

(2) Indo-Foreig^n Commercial Agency . . 60,000 

(3) Takhat Singh Bohra', Jewellei-g . . 40,000 

(4) Silver speculation done b^' Jaswani Kai in Sambat year 

1972 . . 70,000 


Total . . 2,20,000 


Now, no. (1), the grain business, is done by Achal Singh, brother of Seth 
Jaswant Rai, w'ho separated from the family in March, 1923, and as admitted 
by Seth Jaswant Rai, he has since then had nothing to do with his brother's 
business. As such the Hundiawan paid on money rai^ for that business cannot 
now be allowed to the assessee. 


As for no. (2), the Indo-Forcign Commercial Agency, it ceased prior to 
March, 1925, and as such the Hundiawan paid by the assessee on money borrowed 
for that business cannot be allowed to the assessea 


The jewellery business was started through Takhat Singh Bohra, son of 
Seth Jaswant Rai, in about 1972 and 1973 and continued until 1981. In respect 
of the last year, viz., 1980-81, there are mesrely a few entries on pag^ 40 ^d 41 
of the rokar produced by the assessee in 1925-26. The business ceased in 1980-81 
and as such the Hundiawan on money borrowed for that business is also in- 
admissible." 


The assessee preferred an appeal to the Assistant Commis^ner 
of Income-tax, who did not interfere with the order of the Income-tax Officer 

on this point. 


5 The aesessees have now demanded reference on the following ^inta 
as mentioned iTparagraph 5 of their reference appheation, Appen- 

dii C*:— 

“(a) That taking of land from the Cantonment authorities and then 
' ' sub-letog It to others amounts to business and income, profits 
or gain e^-ned therefrom shaU be chargeable only under the 
head business within, the meaning of the provisions of section 10 
of the Indian Income-tax Act, 1922. 


(b) That capital borrowed for the pur^se of busim^ 

^ and interest paid thereon in the subsequent years admijMe 
deduction within the meaning of section 10 (2) (in) of Act XT 

of 1922. 


• Sot prinUd, 
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(c) That th« money borrowed on hundis on the sw^urity of the landed 
properties by placing the title-deeds of the property with the 
person from whom the money was borrowed, and that, too, that 
that money was used only in extending, purchasing and build- 
ing the property, is a clear charge on the property within the 
meaning of section 9 (1) (iv) of the Indian Income-tax A<Jt XT 
of 1922.” 


Point (a) I would restate as follows : — 


Where, as in the present case^ the assessee ha.s taken land on leas*;, 
and has erected on a part thereof hous^ and shops which are. 
let out on rent and has let out the rest to squatters on rent, should 
the income derived from such rents be assessed under sections 9 
and 12 or under section 10 of the Indian Income-tax Acr, 


The CommiMioner of Income-tax is of opinion that the assessm^t was 
properly made under sections 9 and 10. 


nf thA ^ A section 31 or section 32 

hL? W T appeal referred to money said to 

borrowed for bhu^ contract, whereas the point now raised in the 

borrowed for building houses. TliW 

Hi^^ Court therefore be referr^ to the 


(fel wWh appears to arise is tnat contained in point 


allowance of interest in resnpct of AQTiUfti k ^ contemnlnte the 

Vhich h«« ceased to exist a^d the p,«fita no" oo?7r 


toe.^her with a eoW of thereto. 

nd wt&nm order dntod Sentemher 21 1 QPR l^^icomo-tax. Meernt. 

AnoendieeaD* and Er I dTnot n— 

what I.have already stated ^ "’‘nation or addition io 


JUDGMENT. 

Megsi*. silif ^radbatV^gli^S^®''”’ ^"'O'ae-tax at. the instance 

^^th^O;^o ^ honse property and iCl oiraT^^Ii^T J 



Not printed. 
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Cantonnirnt. The leased property consists mostly of vacant land let ont to the 
assessees fni* one year. One of the conditions of the lease is that no permanent 
structure .«;hall be erected on the land leased and the structure that is erected 
should be removeablc within 12 hours. What the assessees do is to lert out the 
sites, with or without any shelter constructed by themselves over them to difFc- 
reqit persons and realise ground rents from the sub-lessees. The Income-tax 
Officer of Agra assessed tlie income from the property of the assessees whieh 
consisted of various buildings in various parts of Agra and he al^ considered 
the income from the lease as income from property. The result was that, as it 
was discovered that what was received by the lessees from the land was less 
than tlie rent payable to the Cantonment authorities a deduction was made from 
the income of otlier house property of the deficit in the contract. The total 
income from hou.se property came to Rs. .51.000 and odd (after the necessary 
deductions') and the difference between the rent payable to the Cantonment 
authorities a.ud the rent realised namely Rs. 9,000 and odd was deducted from 
the sum of Rs. 51,000 and odd. The asse.ssces were assessed with a tax on the 
balance. 

The a.sse.ssees were not satisfied with this assessment and their grounds 
were these. They said that the contract obtained from the Cantonment authori- 
ties was a ‘husine.ss’ and. further, as they had borrowed certain monies in earlier 
years for other kinds of business pjid as they were paying interest on money so 
borrowed in previous years they should he debited under section 10 (2) (iii) 
of the Tneomo-tax Act with the interest they had to pay. In other words, they 
wanted that the interest whieh they paid should he treated as an outgoing on 
the head of business and therefore the balance loft after deducting the interest 
from the income, should be treated as their income from the business. 

The as.sessces wanted that three matters should be referred to the High 
Court, but the learned Commissioner accepted their prayers as regards two 
points onlj\ The ouestions whieh the Commissioner framed are as follows: — 

(a) Where, as in the present case, the asso5Bce has taken land on lease 
and has erected on a part thereof hou.ses and shops which are let out on rent 
and has let out the rest to squatters on rent, should the income derived from 
such rents be assessed under sections 9 and 12, or under section 10 of the Indian 
Income-tax Act, 1922? 

(h) Whether the interest on money borrowed for the purpose of a 
particular biLsine.ss in some past yean and paid during the “previous year” 
when the businos.s for whieh the money was actually borrowed did not exist, 
is an admissible deduction within the meaJiing of section 10, clause 2 (iii) of 
the Income-tax Act? 

As regards question (d) on the facts staWd by the learned Hommissioner 
himself the hi.nguago does not ajipcar to bo very happy. We understand, and 
the learned Ooveniment Advocate accepts the facts, that the buildings that 
have been elected on the land h'nsed to the a.ssosseca are entirely of a temporary 
nature. The buildings cannot be substantial under the terms of the lease itself 
and therefore the hou.ses and shops that have been eroetted arc mere stalls whieh 
are to giye shelter to peojilc coming to keep their goods or do other business at 
the place. The lessees have certain houses, in tho proper ^ense of the word and 
they have been taxed as property. The property in Anaj Mandi mentioned in 
the lease at p. 11 of the printed book is* not a part of the leased property, the 
list of which is given at p. 10. For the purpose.sof our answer, wchave to take 
it. therefore, that several pieces of land belonging to th<^ C^antonment authorities 
were taken on lease for one year only with the idea that parcels of it should be let 
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out to sub-leasees for a period not more than one year, and rent should he received 
from these sub-leesees for tlie benefit of the lessee. The question then, is whether 
this contract which the lessees obtained'from the Cantonment authorities is pro- 
perty’, or it is ‘business’. In our opinion it is neither ‘property , nor la it 
‘busing’. The income from this source must come under clause (6) of section 6 
of the Income-tax Act and it must be assessed as directed in section 12 of the 
Income-tax Act. We are of opinion that the income from the ooutract is to bo 

assessed as income from ‘other sources’. 

That being our opinion on question (a), question (b) does not at all arim. 
That question was framed because the Commissioner did not know what the 
High Court was going to hold on the contention of the parties. As we have held 
that the income from the contract has to be treated as income from *oiher Murces’ 
we do not think that we can be tiroperly called upon to pronounce an opinion on a 
question which does not arise. 

We direct that a copy of this judgment be sent to the Commiationer as our 
answer to the question put by him. The assessee must pay the costa of this refe- 
rence. Wc direct that the learned GovernmmU Advocate’s fee be assessed at 
Rs. 150 provided ho files his certificate of fins within the period allotted. 


(351) IN THE HIGH COUBT OP JUDICATURE AT ALLAHABAD, 

Before Mr. Jmtice Lai Gopal TIfiiAcrji fliwf Mr. JxtsHce Bev/xiet. 

(2ii4l January, 1930). 

Messrs. Basant Rai Takhat Singh . . Assmeas. 

V. 

The Commissioner of Income-tax, United Provinces. . . Bfefemng Officer. 

Indian Xncome-tax Act {XI of 1922), fifec. 9 (1) (w ) — Deposit of title 
deeds outside totvns mentioned in Sec. 59, Transfer of Property Act-^Karge, if 
created. 

A c^posit of title deeds xvith a creditor' outside the towns specified m Sec. 
59 of the Transfer of Proper^ Act does not constitxite a charge on the properties 
within the meaning of Sec. 9 (1) (iu) of the Incoxnedax Act. 

Case {Civil Miscsellaneous Case No. 794- A of 1929], stated under Sec. 
66 (2) of the Indian Income-tax Act, (XI of 1922), by the Commisriouer of 
Income-tax, United Provinces, for the opinion of the High Court. 

CASE. 

This case is referred, under section 66 (2) of the Income-tax Act, for 
the decision of the High Court. 

2. The assessment is that of a Hindu undivided family, which, now 
in the year 1928-»29, stands in the names of Seth Basant Rai and Takhat Sing^ 
as Seth Jaswant Rai, the former head of the family, has died. Seth Basant 
>Bai and Takhat Singh have made this application under section 66 (2) of the 
ilnomne-tax Act. 
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3. On January 25, 1929 the Income-tax Officer 
ment for the year 1928-29 on the following incomes:— 


Agra, made an assess- 


(i) i>roperty 

(il) Other aonrces : — 

Rs. 

(a) Ground- rent ... 6.926 

(A) Interest ... 38 


Re. 

34.496 


6.964 

Total ... 41,460 


(It may be mentioned here that the assessnnent originally made was 
on a total income of Rs. 41,360, but there was an arithmetical error in the cal- 
cjulation of the income from property which was rectified by the Income-tax 
Officer on February 2, 1929 under section 35 of the Income-tax Act, and the 
assessment was framed on a total income of Rs. 41,460). 


4. At the time of the assessment the asscssee claimed the following two 
items : — 

(1) A sum of Rs. 25,216 as a deduction from property on account of 
interest paid to Messrs. Chhotey Lai Abir Chand, Bankers of 
Agra, 


(2) A sum of Rs. 8,440 on account Oif litigation expenses as a deduction 
from the income from ground-rent. 

5. As regards the first item, it was alleged that the assesaees had bor- 
rowed money on hundis fi*om the above-mentioned firm, and as the bankers want- 
ed the assurance that the debtors would not mortgage their property with anyone 
and insisted on the deposit of the title-deeds with them, they had to do so 
accordingly. It is said that the deposit of the title-deeds ^vith the creditors con- 
stitutes a charge on the property within the meaning of section 9 (iv) of the 
Income-tax Aet. 

6. The Income-tax Officer disallowed the first claim in its entirety 
and allowed a portion of the other claim (vide his assessment order, Appendix 
A*). The assessee appealed against the order to the Assistant Commiasiloftiei’ 
of Income-tax, but the order of the Income-tax Officer was upheld (vide Appel- 
late order, dated March 31, 1929, Appendix B"). 

J. The assessees have now demanded a reference on the following points, 
as mentioned in paragnaph 7 of their application for reference (vide Appendix 
D*) 

** {a) That the amount borrowed on hundis on the security of property 
which was extended, purchased and built from those money 
and title-deeds of the said property were placed with the person 
from whom the money was borrowed is a clear charge on the 
property within the meaning of section 9 (1) (iv) of the Indian 
Income-tax Act, XI of 1922. 

(h) That the amount of entire litigation expenses incurred in one of 
the business of the assessee (that is, taking laud on lease from 

I 11 . , ,.■■■■ ^ I J 

• Not printed 


COmnSSIONER of income-tax, u. p. 



the Cantonment authority and then sub-letting it to ot^rs is one 
of the business of the assessee) is an admissible deduction within 
the meaning of section 10 (2) (ix) of the Indian, Income-tax Acti 
1922. 

(c) That the taking out of land on lease from the Cantonment authority 

and then sub-letting it to others amounts to business and incom^ 
profits or gain earned therefrom is chargeable to incomB-tax only 
under the head busuiess within the meiaping of section 10 ( 1 ) of 
the Act, and loss sustained thereunder shall be set o£E within the 
meaning of section 24 of the Indian Income-tax Act, 1922. 

(d) That amount borrowed for the purpose of business in one year 

and interest paid thereon in subsequent years is an admissible 
deduction within the meaning of section 10 (2) (iii) of Act XI 
of 1922. 

Oc) That no penalty under section 46 (1) or 46 (1-A), can be imposed 
after issuing warrant of distress to the Collector for recovery 
of tax under section 46 (2) of the Act, and when the Collector 
has started the proceedings of recovery thereunder.^* 

8. The point (6) has been withdrawn by the assessee (vide their appli- 
cation dated June 12, 1929, Appendix C*). 


The points (c), (d) and (e) were not raised in the appeal made before 
the Assistant Commissioner of Income-tax tmder section 31 of the Income-tax 
Act, and as such do not arise out of an order under section 31 or 32 of the 
Income-tax Act. They cannot therefore be referred to the High Court. 

The only point of law thaA can be referred, and is referred, for the opinion 

of the High Court is contained in point (o) and is formulated as under! 

Whether the deposit with the creditors of title-deeds relating to property for 
the purpose of borrowing money for the purchase and extension of property 
constitutes a charge on the property within the meaning of section 9 (i)^ clause 
(ly) of the Indian Inoome-tax Act, 1922. The answer to the question is, in the 
opinion of the Comnussioner, in the negative. 


9: Relevant portion of the staitement of the case was sent to the petitioner 
for obseryataon and representotion, if any, and a copy of the frfevani portion 

Hi^ Court.^*^^° ** enclosed as Appendix E for the information of the Hon^le 


JUDGMENT 

inxrMx. ^ ^ referen^ by the Conunissioner of Income-tax and the facts 
involved are bpefly as follows 

described as Seth Basant 

Bai Takhat Singh. The family owns certain immovable properties and thev 

payment of income-tax on the income thereof. The 

W that tomon^ borrowed on the seouri^ of certain titledeeds 

that aa m/wiov 

r to eist^nd 
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The purpose for which the money may harve been borrowed would be im- 
material. The whole question is whether any charge was created on the pro- 
perty on the income of which the tax has been assessed. The question that has 
been formulated by the learned Commissioner is as follows: — “Whether tlie 
deposit with the creditors of title deeds relating to property for the purpose of 
borrowing money for the purchase and extension of property constitutes a 
charge on the property ^^^thin the meaning of See. 9 (i) clause (iv) of the 
Indian Income-tax Act, 1922”. The language employed is not very 
expressive, but we can find out from the assessees’ application itself 
what was their case. The assessees state (at pp. 6 & 7) in their application 
that they had borrowed money and they had deposited title deeds of the 
property for the extension of wliieh they had borrowed the money. Again they 
said: “The amount borrowed on hundis on the security of property which was 
extended from those money and title deeds of the s'.id property were placed 
with the person from whom the money was bori'owetl is a clear charge on the 

property ”. The whole question for decision is whether the mere fact 

that cei*tain title deeds were deposited would create a charge on the properties 
themselves? 

Section 100 of the Transfer of Property Act has been relied upon. It 
says ‘‘where immovable property of one person, is by act of parties or operation 
of law made security for the payment of money to another, and the transactiou 
does not amount to a mortgage, tlie latter person is said to have a charge on the 
property.” In this i)articular case before us, it is not alleged that the property 
itself w'as made seciuity for the money borrowed. All that is alleged is tha/t title 
deeds were deposited, j The deposit of title deeds as creating a mortgage has 
been recognised only in particular cases (see See. 59 of the Transfer of Property 
Act). Where Sec. 59 does not apply there is no rule of law which says that a 
mere deposit of tide deeds should be taken as creating a security on the property 
to which the title deeds i*elatc. / If we had before us a definite contract by which 
immovable properties Iiad been made security for money borrowed, the matter 
might have been difforeni . No .such case is before us. W e are therefore relieved 
from deciding whether there can be in Jaw a good charge, where it is created or 
sotxght to be created by wu)*d of mouth. No such question arises and we need not 
decide it. All that we hold is that a mere deposit of title deeds outade the town.s 
mentioned in Sec. 59 of the Transfer of Property Act will not amount to creation 
of charge on the properties to which the deeds relatei. 

The result is that our answer to the question is in the negative^ 

Let a copy of this judgment he sent to the Commissioner of Income-tax 
for his information. The learned Government Advocate is entitled to a fee of 
Rs. 100 provided he files his eertifieute, within the time allowed by the rules. 
The assessees will pay costs of this reference. 


(362) IN THE HIGH COURT OF JUDICATURE AT BOMBAY, 

Before Sir Amherson Ma/'/ien, Kt., Chief Justice and Mr. Justice BJacktveU. 

(8th January, 1930). 

Baja Bahadur Bansilal Motilal . - Assessee,* 

V, 

The Commissioiner of Income-tax, Bombq^. . . Beferrmg Officer* 

• 1. L.. K. 64 Bom. 460 ; 1900 (A. I R.) Bom 681. 
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Indian Income-tax Act, (XI of 1922), Secs^ 

Wsessahility to s\iper-taxScope of Sec^. 8 and 18 (4). 

uTT£ crL-.ri." 

rtSA'CSJttbZc 


Seds. 8 land 18 (4), of the Act are iiot confitied to interest reaeivahle or 
darned to be received in British Indui. 

Case [Civil Reference No. 4 of 1929], sUtecl under Sec, 6G (2) of the 
Indian Incoiue-tax Act (XI of 1922). by tlic Commissioner of Income-tax, 
Bombay for the opinion of the High Court. 


CASE. 


Undw section 66 (2) of the Indian Income-tax Act, XI of 1922, (heieiii- 
after referred to as “TJie Act”) and at the instance of Rajah Bahadur Banalal 
Motilal (hereinafter referred to as “the assessee”), I liavc the honour to refer 
for your Lordship’s decisioiii the (lueatioiis of law categorically set out in 
paragraph 12 below wliich liavc arisen out of the super-tax assessment of the 
above assessee for the tiiiaiicial year 1927-28. These ciucstions as well as the 
facts of the case enumerated in paras. 2 to 11 below have been approved by 
the assessee 's Solicitor, Messrs. Merwanji Kola & CJo., and the Reference has 
been drafted in consultation with the law advisers of the Crown as required by 
Your Tx)rdships in the Registrar’s letter No. 479 of 4th Febniary, 1927. 


2. Favls of Uee mse For the finaneial year 1927-28, tlie assessee ’s total 
income was assesseil by the liicomc-taix Officer, A-Ward, Bombay, at Rs. 3,47,469 
as per his Assessment Order dateel 24lh February 1928, a copy of which is 
appended hereto as Exhibit A*. A copy of the assessment form dated 28tU 
February 1928,t perlaining to this assessment is also annexed hereto as Exhibit 
B*. TJie a.iiioiuil of super-tax payable on the above total income of Rs. 3,47,469 
was Rs. 40,071-6-0 after deducting the statutory, allowance of Rs. 75,000 from it, 
the assessee being a joint Hindu family. 


3. The assessment as per Exhibits A* and B* included a sum of 
Rs. 87,015 on account of interest on Government Promissory Notes and other 
securities. A part of this interest to the extent of Rs. 73,515 was taken by the 
Income-tax Officer to be in respect of securities liable to income-tax, the rest 
amounting to Rs. 13,500 being in respect of securities on which interest was free 
from income-tax though liable to super-tax. 


4. This said sum of Rs. 87,015 was represented before and was accepted 
by the Income-tax Officer and the Assistant CommissicHier as being the amount 
of interest on Qovenuneut of India Promissory Notes and other securities paid 
to the assessee through the Residency Treasury at Hyderabad, Deccan. The 
assessee contended that (1) as this interest was paid outside British India, (ie., 
at Hyderabad), and (2) as the Government of India Promissory Notes in res- 
pect of which it was paid were enfaced for payment at the Hyde^ad Treasury, 
it was not liable to either income-tax or super-tax. The Income-tax Office 
however, did not allow this contention and assessed the assessee as per his order 
Exhibit A* and demanded super-tax as stated above. 
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5. Against the said assessment, tlic assessee by his petition dated the 
S7th March 1928, appealed to the Assistant Commissioner of Income-tax claim- 
ing intter alia that ho was not liable to be assesseid on the said sum of Rs. 87,015 
forming a part of his total income on the following grounds : — 

“The petitioner is not liable to be assessed on the following items: (a) 
Interest on Government securities Rs. 87,015. The interest was not received in 
British India', nor has it acK'rued or arisen in British India and the same caniiui, 
be assessed. The Promissory Notes of the Government of India were enlaced 
for payment at the Hyderabad Deccan Treasury which is out of British India. 
That this was a contract under the Government Securities Act and hence neither 
income-tax nor super-tax is leviable in the event which accrued due and was 
received at Hyderabad Deccan. The petitioner claims to be entitled to a refund 
of the income-tax wrongfully deducted at source at Hyderabad. Without pre- 
judice to the above, the petitioner submits that the wrongful deduction of 
income-tax at the source at Hyderabad docs not make the petitioner liable for 
super- tax ’ \ 

A copy of the said petition dated 27th March, 1928 is annexed hereto 
and marked Exhibit C.* 

6. The Assistant Commissionea* Jiaving taken into consideration the 
said petition and heard the representatives of the assessee did not revise the 
assessment but by his order dated 8th October 1928 confirmed the same. A 
copy of the said order is hereto annexed and marked Exhibit D.* The reasons 
given by the Assistant Commissioner for rejecting the claim put forward are 
stated by him as under : — 

“The test whether interest on certain sciciirities of the Government of 
India, which are not issued free of tax, is liable to income-tax or not is a simple 
one, viz., whether there is a right to receivet such interest in British India or not. 
Tn the present case, the right to receive payment of interest is a right to receive 
it in British India; honce the income accrues in British India, whether it be 
actually received in British India or not. The mere enfacement for payment of 
interest at Hyderabad (Deccan) Treasury does not exempt such interest from 
income-tax or super-tax”. 

7. Against the said Order, the assessee by his letter dated the 6th 
November, 1928, applied to me to refer to this Honourable Court the questions 
set out in para. 12 bdow. Copies of the said application for a reference and of 
the two enclosures thereto [viz., (1) a statement of facts and (2) the questions 
to be referred] as also of the Solicitors* covering letter thereto are hereto annexed 
and marked collectively as Exhibit E.* The Solicitors also requested me at the 
same time to grant them the necessary relief under section 33 of the Act and to 
send on the Reference to the Honourable Ourt in case I was unable to do so. 
As I am unable to give any relief to the assessee under section 33 of the Act, 
I am submitting this Reference for your. Lordships* decision. 

8 In order to give your Lordships a clear idea as to how an enfacement 
for the payment of interest from \ particular treasury is made on a proinis^ry 
note I submit herewith a copy of one such note (mark^ as E^ibit P*) 
recently purchased by tho assessee and forwarded to me by him for this pulrpose. 

9. On going through the papers of the case, I found that the fepords 
contained no proof as regards the foUo^g facts alleged on behalf of the peti- 
tioner and taken for granted by the loVer authorities, Viz., (1) that the whole o f 

* Kot printed. 
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the interest amounting to Ra. 87,015 was paid from the Hyderabad Residency 
Treasury and was received by the assossee at Hyderabad and (2) that the Pro- 
missory Notes in respect of which this interest was paid wore enfaced for pay- 
ment of interest at Hyderabad. 

As regards (1), evidence has now been produced before me which shows 
that only Rs. 51,948-8-0 out of the sum of RvS. 87,015 claimed were actually paid 
at Hyderabad and that the rest of the interest was paid in Bombay. The Soli- 
citors for the assessce have agreetl that the sum of Rs. 51,948-8-0 is the correct 
amount of interest drawn at Hyderabad and not Rs. 87,015 as claimed before the 
lower authoritiee. 

10. As regards (2), thi« may be nocopted although no direct evidence is 
available as the securities on account of which the interest was dr.nm at Hydera- 
bad have been sold by the assossee. Certificates issued by the Tieasury Officer, 
Hylerabad Residency Treasury, have been produced from which it may be pre- 
guiiied that the interest was drawn at Hyderabad and that the notes were 
onficed for payment of interest at Hyderabad. 

11. In support of their contention, the assessee’s Solicitons rely on 
Ru'e 9 framed under section 24 of the Indian Securities Act, 19:10, (X of 1920, 
Incia), which runs as under: “Interest on a Government Promissory Note 
shall be paid at any Treasury or Sub-Treasury for payment of interest at which 
the note has been enfaced, but only on prcoenitation of the note itself and on sig- 
nature by the payee of a receipt in Form IV. Where, however, interest on a 
Go /ernment Pronnssory Note is payable at Calcutta, or a Government Promis- 
sory Note is enfaced for payment of interc.st at Bombay or Madras, the note 
itself shall be presented at the Local Public Debt Office which shr.ll issue interest 
wa- rants in favour of the hold';rs payable at the local Head Office of the Imperial 
Bank of India.” 


12. Questions for decision of the High Court . — Thci questions which the 
asscs.s3e has asked me to submit to your Tjordships for determination are “(1) 
Whether the interest received by the assessce at Hyderabad (Deccan) on Govern- 
mojit of India Pi'omissory Loan Notes enfaced for payment at Hyderabad (Dec- 
can) Treasury can be said or deemed to accrue, or arise, or to be received in 
British India within the meaning of section (4) (1) of the Act, (2) Whether the 
said interest is liable to be assessed to super-tax ' *. 

IS. OpmiOM of the Commtssiorfer . — As section 66 (2) of the Act requires 
me to give my opinion while referring the case to the Court, I bog to state that 

in my opinion the answer to the above questions should be as under* 1 The 

mtorcst income accrues and arises in British India. 2. Yes. 

* 1^* .-A- copy of your Lordships' decision may kindly be certified to me for 

further action as required by section 66 (5) of the Act. 

Sir Chinumlal Sotalwad, B. J. Desai and Tamporewala, instructed by 
Messrs, Merwanjif Kela di Co., for the Asessee. 

Sir Jamsh^ Kanga, Advocate-General, with A. Kirke-Smitth. Government 
SoUcitor, for the Crown. 


JUDGMENT. 

nf J. The two questions submitted to us under section 66 

.of the Indian Income-tax Act 1922 are as follows: — 1. Whether the inteirest 

the assessce a^Hyderabad (Deccan) on Government of iXS 
mis^ij Loan Notes enfaced for payment at Hydeirabad (Doccan) Treasury can 
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2. Whetlior tlio said intwcst is liable to be assessed to super-tax. Ad- 
mittedly tlic second onostion (b‘pen'ls on the answer fn the first having regard to 
section 56 oi! the Act 


The rmendod Exhibit V is a sju'cine.n copy of one of llio Promissory 
Notes of the per cent. Loan 1055-60 in (piestion. This Note was originally 
issued by the Croveiiiment of India to the Imperial Bank of India in British 
India, and i;; dated the 15tli Septenber 19^8. The principal and interest were 
])oth paj'ablo at Cal ‘utta, the for net* bet"'eon 1955 and 1960, and the latter 
half-yearly at 4^^ pe)‘ cent, per annum. Tlic Promissory Note was then as8igne<i 
to the assevssoe by tin'. Bank and was duly endorsed in his favour. It was also 
^^onfaeed” — as it is called — by th ' dircctim that the interest was payable at 
Hyderabad (Deccan). This cnfacemcnt vas etfocted under certain statutory 
Rulers framed by virtue of the Ind’an Securities Act 1920. It liad the effect of 
making the interest thenceforth payable at the Hyderabad Residency Treasury, 
which, thoivfii an office of the Govaniment of India, has now been expressly 
found by thi? Commissioner to be situate outside British India. No^ point has 
been taken that the date of the enfacement, viz., 7th August 1928, is prior to 
that of the Promis.sorv Note itself. Admitt.'dly Exhibit F is only a specimen, as 
the original Promissf ry Notes hav? since hiten sold by the assessec and parted 
with. S(i I pass that by. Accordingly we hive to deal with a case where at the 
material dat 's tho debt was contracted in British India, and the principal was 
repayable in Birtish India, but the interim interest on such principal was payable 
outside British India. 


Turning next to the Indian Income-'ax Act, 1922, section 4 (1) nins as 
follows : — ‘‘Bave as hereinafter provided, "his Act shall apply to all income, 
profits or gains, as described or compris^ in section 6, from whaUver source 
derived, accniing, or arising or received in British India, or de^^ 
provisions of this Act. to accrue, or arise, or to be received m Bntish I^dia . 
Section 4 (2) d<yils with certain business profits accruing or 
British India which arc neverthel''ss to be deemed 

securities” taxable, and section 8 nrovidra that the 
ass-ssee under that headinf? "in r^peet of the 

rhat a fc^ards in^.t on securities, tax sha’l be leviable in advance by deduct on 
at he t^o of pavment. Scctio, t 18 (4) provides that all ^d.cted 

‘‘Va5? for the purpose of eomputirp tho it, come of au ihVs 

income received.” In the present case- tar. was deducted a.s provaded by Ih s 

section. 

, ''"Vis in ss 

.nn;ruing, or ari^n. or oooojr^ an^ that acoord- 

thi’^k it clear that he use of the woid ,, different from the expression 

Si” Sdi'; iriioi. o.. 

Thus Mnrray’si Dictionary define acc ^ ^ produce of 

as a natural growth especially , Kp '' found fmm Lord Cairn's well- 

money invested.” v ^ T^^jLo v Debenture as bedng charged only on 

known description of an English , tolls and fares only of the capital 
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pan^(l).^ And indeed in this very clause 4 (1), wo have the earlier words 
“income from whatever source derived.” 

Now the interest we have to deal with clearly arose or sprang froi^ prin- 
cipal moneys invested in British India and repayable in British India. Its 
amount was calculated as a percentage on those principal moneys, and its source 
was those principal moneys. And 'f interest had also been payable in 
British India, then normally it would have been caught by section 4 (1) as being 
‘ ‘ received ’ ’ there, quite apart from any other words. But the argument of the 
assessee to be successful must take this vital step, viz., that because the inter^t 
w^ in fact payable outside British India, and received outside British India, 
therefore it did not accrue or arise in British India. In my judgment that argu- 
ment is unsound. It in effect confines the words “accruing or, arising” to 
“payable”, and ignores the fact that income payable in British India is nor- 
mally caught by the word “received”. It also ignores what I have already men- 
tion^ as to the origin or source of the interest. In short this argument treats 
the sole test as being where is the income payable. 

The matter does not, however, entirely rest there. We have also to 
consider the effect of sections 6, 8 and 18 of the Act, for the income in question 
may fall within all these sections. It was argued for the assessee that the 
word “receivable” in section 8 was only intend^ to prevent any assessee from 
escaping tax by omitting to obtain actual payment of the interest, and then 
urging that he had not “received” this income within section 4. I ^ not how- 
ever think that this is the only effect of this word “receivable”, for under sec- 
tion 18 (1) the tax would be deducted at the source, and by section 18 (4) it 
would “be deemed to be income received”. But, however that may be, I do not 
think that in. the case of securities of the Government of India, sections 8 and 
18 (4) have the effect of confining the interest in question to interest receivable 
in British India or “deemed to be received” there. The wor^ “in British 
India” do not appear in those sections. Accordingly, provided the income in 
question accrues or arises in British India within section 4, I think it is liable 
to tax although receivable or received outside British India. Under these cir- 
cumMances it is unnecessary to decide whether the assessee would be liable under 
section 8 alone, on the ground that it applies to interest wherever receivable 
on securities of the Government of India. The main charging section is section 
4 (1), and that is the section referred to in the questions submitted to us, and 

I think rightly so, for the income to be taxed must be brought within its amWt. 

% 

As regards the authorities cited to us, they are not, I think, directly in 

point in the present case. The English authorities depend on the English Act 

which is worded differently from the Indian Act, and enacts a different basis of 

taxation from that ih India, which depends on income accruing or arising or 

received in British India or deemed so to bo [See Rogrew Shellac and Coin- 

^ny V. S€cr0tiary of State for India (2), md Board of Revenue, Afadras v. 

Ilanjanadfum Chetty{2)']. The Indian authorities brought to our attention were 

on quite different facts. Accordingly in this respect I do not propose to add 

anything to the judgment of my brother Blaokwell, which I have had the 
advantage of reading. 

In the result I would hold that the income in question being interest on 
a security a nd debt of the Government of IridU iasited and contracted in British 

(1) (1866-67) L. R 1 Ch. App. 101 at p, lOT, 

(2) 1 1, T. C. 866 at pp. 868 St 869. 

(8) II T. C. 87 at p. 41, 

ITC4-22 
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India and repayable tliere, accrued or arose in British India within the meaning 
of section 4 (1) of the Act, notwithstanding that it was actually payable and 
paid outside British India. I would, therefore, uphold the opinion of the Com- 
missioner, and answer the questions submitted to us as follows, viz., (1) The 
interest in question is income accruing or arising in British India within the 
meaning of section 4 (1) of the Act. (2) The said interest, i.s liable to be assessed 
to super-tax. I would also direct the assessee to pay the Commissioner’s costs 
of this Reference, to be taxed by the Taxing Uaster on the Original Side scale. 

BLACKWELL, J. : — The answers to the questions submitted on this refe- 
rence depend upon tho meaning to be attributed to the words in section 4(1) of 
the Income-tax Act 1922, “income, profits or gains, as described or comprised 
in section 6, from whatever source derived, accruing or arising, or received in 
British India”. 


'The learned Counsel for the assessee drew our attention to the judgments 
of the Court of Appeal in Colqxihmin v. Brooks{\), Dealing with the true con- 
struction of Schedule D in 16 and 17 Victoria, Chapter 34, Lopes L. J., said: “I 
understand the words ‘arising, or accruing to any person residing in the United 
Kingdom’ to mean coming to his hands or received by him in the United King- 
dom.” An argument that this was the proper moaning to be attributed to the 
words “arising or accruing to any pei'son residing in the United Kingdom” 
was advanced in the House of Lords, but it was not accepted by Lord ]\Iacnaghten 
who said; “Nor is there, I think, any room for the argument that the expression 
‘arising or accruing to any person’, in the first sentence of Schedule D means 
‘received’ by any pereon in the United Kingdom’” (see 14 Appeal Cases at page 
511). In section 4 (1) of the Indian Income-tax Act of 1922 the words “accru- 
ing or arising” are found in juxtaposition to the w'ords “or received”. Accord- 
ingly I think it plain that the words “accruing or arising” denote something 
different from the word “received”. 


It was next contended on behalf of the assessee that the interest on these 
Government of India Promis.sory Notes did not accrue or arise in British 
because that interest, by virtue of the enfaeemont made upon the notes, is payable 
at a place outside British India. It was argued that the income must accrue or 
arise to tho assessee, that the source or place from wdiich the income was denved 
was immaterial, that the assessee had no right to demand payment of the interest 
on these notes in British India, and that the interest did not therefore accrue or 

arise to him in British India. 


in<y'’ are general words descripiive oi a 

he ass^ee submitted that this interpretation of these words was eotrcet, and 

that income, profits or gains can.be said to accrue or arise only 
where there is a right to receive them. But in the case in question l\fr. Brook^ 
nndoubtedlv had the right to receive the profits in Australi^ wdiere thciy weri 
Trade as well as the right to bring them to England, if he chose. These words 
of the Lord Justice cannot therefore in my opinion be relied upon as an expres- 
s[on of oplnl^an that profits or gains do not arise or aceme in the place where 

they arc made. 


(l) 2 Tax Cas 400 ; 14 App. Cas 493 
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Turning to the Indian authorities to which our attention was drawn, not 
much assistance can in my opLoion be derived from them, the facts in each case 
being so different from those in the present. There are, however, certain pas- 
sages in some of the judgments in those cases, to which I will briefly refer, which 
appear to me to be opposed to the contentions raised on behalf of the assessee in 
the present casa 

In Board of Revenue, Madras v. Rdnw/rmdluin Chetiy{\), Abdur Rahim, 
Offg. Chief Justice, said at page 41 with reference to seotionj 3 (1) of the Income- 
tax Act of 1918 (which corresponds in substance with section 4 (1) of the pre- 
sent Act) ; — “The tax is leviable with reference to the place where the income 
accrues or arises or is received, and not with refei^enjee to the i1esidenc|e of tho 
person who is entitled to receivie the income”. In the same case at page 44 
Seshagiri Ayyar, J. refers to “the situs of personal property for the purposes of 
taxation” as being “of the utmost importance in determining tho limitation of 
the taxing power and the principles which should control the exercise of that 
power”. The learned Judge goes on to say that the English Incom&.tax Acts 
appear to have been based on this principle, and after quoting a passage from 
the judgment of Lord Herschall in Colquhoun v. Brooks{2), as f oUows “ the 
Income-tax Acts, however, themselves impose a territorial limit; either that 
from which the taxable mcoohe is derived must be situate in the United Kingdom 
or the person whose income is to be taxed must be resident there”, he says that 
the same principle is traceable hi the provisions of the Indian Income-tax Acts ; 

at page 45, in discussing the scheme of the Act of 1918, he says There 
IS ffrst a general provision as to the locale of the income which is to be taxed. 
That IS contained in section 3, clause (1).” 


Again, in The Secretary to the Board of Revenue, Madras, v. Aruitdckalam 

ChetlHar{S), Wallis, C. J., in discussing section 3 of the Act of 1918, said at 

page 77 That section which appears under the head of “Taxable income” 

provides in effect that the income which is to be taxed under the Act is income 

from whatever source derived if it accrues, or arises, or if it is received in British 

India, that is to say, income which accrues or arises in British India is taxable 

even if it is received elsewhere as in England, while income which is received in 

India is taxable even if it accrued or arose out of British India.” I respectfully 

agree with these expressions of opinion by these learned Judges, which are 

equally applicable to the words used in section 4 (1) of the present Act I think 

that the words “accruing or arising” are used with reference to the place from 

which the income is derived, and the use of the word “source” in the expression 

from whatever source derived” confirms me in this opinion. In the present 

case the interest is derived from a loan which was made in British India, that 

loan, as to the principal, being re-payable in British India, and I eaitert^ no 

doubt that the intemt accruing due upon, or arising from, that loan accrues or 
arises in British India. 

I 

But even if this interest accures or arises in British India, must there still 
be a right to receive it in British India in order to render the payee liable to 
income-tax and super-tax? I think not. This class of income within the 
second head mentioned in section 6 of the present Act, namely “Interest on 
Securities.” Section 8 provides as to this class of income as follows-— The tax 
*aU be payable by an under the head ‘Interest on Securities ’in resne^ 

of the interest receivable by him on any security of the Government of InSror 
of a Local Government The word used here is . 


(1) 1 1. T. C. B7. 
(8) 1 1.T.C. 76. 


(2) S Tax. CaB. 490. 
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confined to interest which is receivable in British India. Accordingly, in my 
opinion the tax is payable upon this interest, which I hold to accrue or arise in 
British India, notwithstanding that the assessee has no right to receive it in 
British India, and that it is receivable at a place outside British India. 

I would therefore answer the questions submitted as follows: — (1) The 
interest accrues or arises in British India and (2) The said interest is liable to 
be assessed to super-tax. 

Per Curuim. Ans^ver the questions as follows: (1) The interest is income 
accruing or arising in British India within the meaning of section 4 (1) of the 
Act. (2) The said interest is liable to be assessed to super-tax. Order the 
assessee to pay the Commissioner’s costs of this Refer^ce to be taxed by the 
Taxing Master on the Original Side scale. 


(363) IN THE HICfH COURT OP JUDICATURE AT RANGOON. 

Before Sir Guy Rutledge^ Kt.^ Chief Jtistice, Mr. Justice Ormiston tmd 

Mr. Justice Brown. 

(10th January, 1930). 

P. K. N. P. R. Chettyar Firm - • Assessee,* 

V. 

The Commissioner of Income-tax, Burma. • • Referring Officer. 

Indian Income^taa^ Act {XI of 1922) Secs. 23 (4), 27 <md 66 (2)— Failure 

to arntply with Note 5 of returnr^Applioaticfn to reopen assessment— Sufxciemcy 
of cause— Discretion of the IncomeJa^ Officer, scope and Ixmxts of— Reference to 
High Court — Question not ref erred, if arguable. 

In deciding Vde question as to the suffiokncy of cause under Sec. 21 of the 
Income-tax Act, the IncorrDe-tax Officer must not, in the exercxse of hxs dtscretxon, 
act capricioxisly, arbiti^irily or in an unsound manner. 

Where the Income-tax Officer rejected an appliciation un^r Sec. 21 of the 
Income-tax Act to reopen an assessment unOer Sec. 23 (4) for failure to oomply 
with the provisions of Note 5 of the Return form, the only re^on suhmxtted for 
the default being the pmcijce of not keeping Chettyar accounts on a yearly basis 

HELD, that the discretion given by Sec. 27 um properly exercised by the 
Income-tax Officer. 


On a reference under Sec, 66 (2) it is open to the assessee to raise 
before the High Court any question other thm that referred, 

• I.L R. 8 Rang. 209 ; A.l.R. (1980) Rang. 78. 
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Case [Civil Reference No. 11 of 1929] stated under Sec. 66 (2) of the 
Indian Income-tax Act (XI of 1922) by the Commissioner of Income-tax, Burma, 
lor the opinion of the High Court. 


CASE. 

In accordance with the order in Civil Miscellaneous Application No. 10 of 
1929,* dated the 16th July 1929, the following case is stated for the decision of 
the High Court under the provisions of section 66 (3) of the Income-tax Act. 

2. The assessee is a Hindu undivided family carrying on a money-lending 
business by an agent in the Ma-ubin District. For the assessment for 1927-28 
the agent in response to a notice under section 22 (2) submitted a form of 
return declaring an income of Rs. 34,000 as the income of the business for the 
previous year. No statement as required by Nqte 5 of the form showing how 
the figure of income declared had been arrived at was attached. This require- 
ment is prescribed by Rule 19 of the Income-tax Rules which are statutory 
rules. The omission was pointed out to the agent by the Income-tax Officer, 
but it was not remedied. The Income-tax Officer then, acting under section 22 
(4), called for the complete accouuts of the business. Account books were 
produced but the Income-tax Officer found that certain bukki books had been 
withheld. For this default and for the default in respect of the return the 
Income-tax Officer inade the assessment under section 23 (4), This section 
provides : — ‘ ‘ If the principal officer of any company or any other person fails to 
make a return under sub-section (1) cr sub-section (2) of section 22, as the case 
may be, or fails to comply with all the terms of a notice issued under sub- 
section (4) of the same section or having made a return, fails to comply with 
all the terms of a notice issued xinder sub-section (2) of this section, the Income- 
tax Officer shall make the assessment to the best of his judgment. ’ ^ 


The assessee then applied under section 27 of the Act for the reopening of 
the as^ment. As regards the return, he stated that it was not practicable to 
turnip the statement required since Chettyar accounts were not maintained on 
a yearly basis, and as regards the accounts, he contended that no bakki books 
were kept for the business. The Income-tax Officer rejected the appHcation, 
taking the view that the requirement in respect of the return was a statu- 
tory requirement which could not be dispensed wth and still believing that bakki 

^der rjtlnn appealed to the Assistant Commissioner 

Iw u Assistant Commissioner conceded 

true that m this case bakki books were not maintained and 
^ assessee as regards this alleged default Ho held 

Ik® properly made under section 23 (4) as the form 

submitted by the assessee was not a valid return. He decUned L 

question touching the merits of the assessment since havin» held that the 
ment was properly made under section 23 (4) he had no 


The assessee then submitted to the Gommi«Kinnai. *• i 

66 (?) and section 33 of the Act. In the^^^tion und^r Teetlm 6^?21 
wrae questions were submitted for reference tathe, n ^ 

ques^n ooncemed the validity of the return This mSifr 

b> u.. gi.1. cw I. tt. .a 4. ,,‘a. 
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com'€~i<ix{\) my predecessor declined to refer it. The second question concerned 
the jurisdiction of the Assistant Commissioner ini respect of an assessment made 
under section 23 (4). This question was not referred in view of the decision of 
the Allahabad High Court in the case of Jhuri Mism v. Commissioner of Income- 
tax, United Pro-vinc€s.{2) The third question which disputed the reasonableness 
of the assessment was held to be a question of fact and not of law. The application 
under section 66 (2) was rejected, and after reviewing Ithe proceedings my pre- 
decessor declined to interfere in the assessce’s behalf under section 33. A copy 
of the order under section 66 (2) is attached, — Annexure “A.*’ 

3. The assessee then made an application to the High Court under 
section 66 (3). In the order of the High Court referred to in paragraph 1 I am 
directed to state a case on the following point: — “Whether or not the discretion 
given by section 27 was properly exercised in this case.” 


Section 27 of the Act is as follows; — “Where an assessee or, in the case of 
a company, the principal officer thereof, within one month from the service of a 
notice of demand issued as hereinafter provided, satisfies the Income-tax Officer 
that he was prcveiitod by sufficient cause from making the return required by 
section 22, or that he did not receive the notice issued under sub-section (4) of 
section 22, or sub-section (2) of section 23, or that he had not a reasonable oppw- 
tunity to comply, or was prevented by sufficient cause from complying, with the 
terms of the last mentioned notices, the Income-tax Officer shall cancel the assess- 
ment and proceed to make ai fresh assessment in accordance with the provisions of 

section 23.” 


As the only default which is now in issue is the failure to ffie a valid return, 

all that need be considered is whether in respect of this default 
Officer exercised in a sound and reasonable manner the discretion given ^ 
by section 27 to reject the assessee ’s application. The assessee made the 
Katement in his application under section 27:-“It is a. time-lionoured 
practice among Chettyars community to close their accounts only at the end o 
ev^ thr^TyeLs, that is, at the termination of an agency and no interim profit 

alTloi is prepared. ” He goes on to ' on tt 

the Income-tax authorities to call for accounts and to base the 

accounts. This was the only explanation offered foi the default, it t 

thf^e^menU If Ch^tt^^arf a^e^lo^^ ^ AnTiY the>w pr^ribfs^that^^ 

rt hThoTe^rthe^n nSheJ 

tt oi^ an -“t Jl^if — Jf,® 

requisite figures for the accounting yea assessee shall extract these 

is it too much to expect as the them? 

figures himself instead of leaving it ‘‘'® 2 this Hon ’hie Court 

held that a return which Jefo^ Ineom^tax Officer, in 

vi°ewVf“thl7S and after specifically drawing the assessee ’s attention to the 
r^^ffirLint hi quesfton, to accept the contention of the assessee. 

My opinion therefore on ‘he fiuesti^ foi^u^^^^^ "to hffil 

the discretion given by section 27 . Income-tax Officers that they 

iS^goTufof Thdi^ r; to d“ponse wit h the requirements of the law. 


(1) 2 I.T.C. 477. 


(2) 3 I.T.C. 248. 
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Jlai! with Venhairam, for the Assessecs. 
Govo'nment Advocate, for the Croivn. 

JUDGMENT 


ORMISTON, J. Tlic assceseo, a Hindu undivided family carrying on a 
money lending business, being thereunto required by a notice under section 22 (2) 
of the Indian Income-tax Act, submitted a form of return declaring an income oi 
Rs 34 000 as the income for the previous year. Rule 19 of the Rules made by 
the Board of Inland Revenue, in exercise of the powers conferred by section o9 
of the Act, jirovidcs that the return of total income for Hindu undivided families 
shall be in tlie form therein prescribed, which is headed statement of total income 
during the previous year. To the form are appended certain notes. Note 5 (o) 
is “when you keep your accounts on the mercantile accountancy or book profits 
system, you must file return in the following form. ’ ’ Then follows the foi-m. Rule 
5 (5) is “where you do not, keep your accounts in such a form you must file a 
statement showing how you arrive at the tajxablc profits.” The Notes are part of 
(die I’Ule and have as much validity as the statement of total income above 
referred to. Section 59 (5) of the Act declares that rules made under the 
section, whcai published in tlie Gazette of India, shall liavc effect as if enacted in 
the Act. 


Admittedly tlio asscs.soo filed neither a return under Note 5 («) nor a 
statement under Note 5 (h). Tlie Income-tax Officer then, acting under section 
22 (4) ealied for complete accounts of the business. Books were filed. The In- 
come-tax Officer was of the opinion that the asscssee had suppressed certain books, 
and for tins default and for the default in respect of the return, made the assess- 
ment under section 23 (4) to the best of his judgment. The asscssee then applied 
to the Income-tax Officer under section 27. That section, so far as relevant, 
provides that where an asscssee satisfies the Income-tax Officer that he was pre- 
vented by sufficient cause from making the return required by section 22, the 
Income-tax Officer shall cancel the assessment and make a fresh assessment. 
The Income-tax Officer refused to mako a fresh assessment, and the asscssee 
under section 30 appealed against such refusal to the Assistant Commissioner. 
The Assistant Commissioner, while deciding in favour of the assesseo on the 
question of the books, was of the opinion tliat the return made under section 
22 (2) was not in accordance with the statutory requirements, and, (under 
section 31), refused to set aside the assessment made under section 23 (4). The 
asscssee then applied to the Commissioner under sections 66 (2) and 33. The 
Commissioner refused, under section 33, to interfere on the asscssce’s behalf 
and, being of the opinion tiiat no question of law arose, rejwfcd the applica- 
tion under section 66 (2). Application was then made in Civil Miscellaneous 
No. 10 of 1929. This Court, differing from the Commissioner, held that a ques- 
tion of law, namely, whether or not the discretion given by section 27 was pro- 
perly exercised, arose out of the Assistant Commissioner's order under section 
31, and rocpiircd the Commissioner to state, a case and refer it to the Court. 
The Comrais.sioncr lias accordingly referred the following (juestion, “'Whether 
or not the discretion given by section 27 was properly exercised in this ease ” 


The question referred has not been argued, Mr. Hay contended that 
the reference having h&m made, it was open to him to argue any question of 
law >yhich might be considered to arise and that he was not oonfined to the 
qiK^iou rcfei-red The only authority cited for this proposition is 

m, p^nn v. Commtssiotier of Income-tax, Burma(l) 

The particular question of law decided in that ease related to the vaUdity of 
fan asse ssment under section 23 (4), it being there held that, beeanse the a®e^- 

U) 4 I.T.C. 182. ’ 
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ment in question was entirely arbitrary, it was illegal. We have referred to 
the record of that case and it appears that the question there referred was 
Whether the Intome-tax authorities acted legally in assessing the annlieant 
under section 23 (4).” This involves two quLLs, the firsfbel^/Xther 

applied section 23 (4), and the second beinc 
whether the assessment made by the authorities under that section was in fact 
aecordmir to the best of their judgment. The second question was in fact 
referred and it was open to the Court to answer it. The ease is, therefore! no 
authority for Mr. Hay’s contention that he is entitled to argue a question other 
than that referred, and he has put forward no argument in its favour. 


The language of sub-seetions (2), (3) and (5) of section 66 appears to 
be against it. Under sub-section (2) the assessee may require the Com- 
missioner to refer to the Court “any question of law arising out of“ an order 
Ihei'eupon tho Commissioner is to state the case and refer it. But he may 
refuse to state it on the ground that no question of law is involved. If he does 
^ refuse, it is open to the Court, under sub-section (3), to require him to state 
the case and refer it. If the reference is under sub-sertion (2) the reference is 
of a question of law requirt^d by tho assessee to be stated. In that case it 
could hardly be contended that it was open to the assessee to argue any ques- 
tion which he had not required the Commissioner to state. The same principle 

Court which requires the Commissioner to make 
Inference and to state the casa Sub-section (5) is even more conclusive. 
The High Court upon the hearing of any case referred to it “shall decide the 
questions of law raised thereby.” I am of the opinion, therefore, that it is 
not open to the assessee to raiset before tho Court any question other than that 
.rcjfei-rted. 


The question whieh IVCr. Hay desired to raise is whether the assessment 
in the present case is in fact arbitrary and, therefore, illegal. The question 
actually referred, as to whether the discretion under section 27 was properly 
exercised in this case has, as I have said, not been argued by counsel. It may 
be verj'^ shortly answered. In 8. P. K. A. A. M. Chettyar Firm v. Comww- 
sioner of I nconie-Uaxt Rumuz(l) it was stated with reference to an assessment 
by an Income-tax Officer to the best of his judgment, that “he must make it 
according to the rules of reason and justice, not according to private opinion, 
according to law and not humour, and that the assessment is to be not arbitrary, 
vague and fanciful, but legal and regular. ” It was held that the assessment 
in question was illegal, because it was entirely arbitrary and did not purport to 
be founded on any materials or reasons beyond the Income-tax Officer’s private 
opinion. 


I am of opinion that the same principles are applicable to the exercise 
of the discretion under .section 27. The Income-tax Officer has to be satisfied 
that tho assc.^see M'as prewented by sufficient cause from making the return 
rennired by section 22. The Income-tax Officer under .section) 27 has a discre- 
tion. Thi.s diserotion consists of a power to decide whether the cause 
ihown is or is not sufficient. He must not decide this question capriciously, 
arbitrarily or in a manner whieh is unsound. There was a statutory obli^tion 
on the part of tho assessee to comply with the requirements of Note 5 sub-joined 
to the return and he did not comply with those requirements. His only reason 
•<^or his default was that he was unable to do so because Chettyars’ accounts in 
general and his in particular were not kept on a yearly basis. The obvious reply 
to this is that it would have been possible for him by taking sufficient trouble 
to have extracted such information from his own books as would have enabled 
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him to construct a profit and loss account for the preceding year and thus to 
have put himself into a position to comply with the imperative provisions of 
the law. On the face of it, therefore, he had not shown sufficient Cause for 
non-compliance with the requirements of Note 5, and the Income-tax Offi^r 
was justified in so holding. I would ans^ve^ the question referred that the dis- 
cretion given by section 27 was properly exercis^ in this ease. 

The order on the application to compel the Commissioner to state a case 
directed that the costs thereof sliould abide the final order for costs to be made 
on the reference. The Commissioner was wrong in refusing to state a case and 
refer a question of law on the request of the assessee. I would order him to 
pay to the assessee the costs of that application, advocate’s fee Rs. fi5. The 
question of law having now been decided in favour of the Commis-sioner, I 
would order the assessee to pay to the Commissioner the costs of the reference, 
advocate’s fee Rs. 85. 

RUTLEDGE, C. J.:— I agree. 

BROWN, J. ; — I agree. 


(354) IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Before Mr. Justice Beasleyt Chief JusticCf Justice Sir V. Ramesamf Kt,, 
Mr. Justice Krishnan Fandalai, Mr. Justice Eddty and Mr. Jmtidc Cornish, 


(20th January, 1930). 


S. A. S. Subbiah Iyer . . Awessee* 

V, 

The Commissioner of Income-tax, Madras . . Referring Offider 


Indian Incotnedax Act, {XI of 1922), Secs. 4 (2), 66 (1), (2) and (5) — 
Application for reference — Jurisdiction t-o direct Commissioner to refer qties^ 

tions of law 7iot raised — Case stated. Right to argue questions not referred 

Foreign remittances, nature of preis^vmption as to — Remittances entered in 
accounts as cajAtal — User of remittanxees, relevancy of — Character of remittances, 
Question one of mixed law and fact. 

Neither ujider section 66 (1) of the /7icome-<«x Act, nor tender Section 45 
of the Specific Relief Act can an assessee moth the High Court to direct the Com- 
missioner to refer a question of law not mised hy the assessee before the Com- 
«iis«oncr by an application under section 66 (2) of the Act, 


On a case stated by the Commissioner, the assessee is not etititled to argxce 
before the High Court a question of law though arising out of the assessment 
Which the assessee did not ask the Commissumer to refer. But t/tfe High Court 
can, if U chooses, alter the questions referred hy the Commissioner or reject them 
altogether and deci^ the real question at issue between the Commissioner and 
assesue at the time when the application was made to him to refer the question or 


Thiruvengada Mudaliar v. Commissioner of Income-tax 2 7 7 * r* kia 
A. K A. C. T. Chettyar Firm u. Commissioner of Urnm h T I n* 

2 13 in re Ishar Daa Dharam Chaad, 2. 7. T. 0. 12?“^ 

• (1880) fiS 681 1 AJ R (1980) MaO, 149. 
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Gupta V. Commissioner of 
f erred to. 


Income-tax, United ProvinceR, 3 /. T. C. 406; Re- 


V/hetker money to British India from a foreign business is a 

remittance of profits is a mixed que^ion of Imv and fact. 

The psessee carrying on jfianey lending business in British India and in 
ptiacc5 BHtish India used to remit nvoney to his foreign businesses from 

Brr\t%sh i^wd/Ui as well as to receive rrwney from them, there being a cwitiwiious 
f^w of mionetj in both directions by means of Indndies. In the assessee^s account 
books the remittances from the foreign bnsbxess tvere entered as remittofnees of 
ca/pital and not of profit\ thei^ being a separate profit account. The acayunts 
were found to be genuine aecaunts ho^iestly kept by the assessee. The Income- 
tax Officer assessed a portion of the remittances from the foreign businesses as 
were utilised by the assesiiee to repay loans borrowed by him in British India as 
remittances of profit under seoHon 4 (2) on the groxend that the sums 
so assessed were utilised by the as^ssee to repa/y loans borrowed by him in 
British India aud that in the absence of separate funds kept in his foreign busi- 
ness for his capital mid jyrofits, the remittances must be jir.-isuiried to he remittances 
of the available foreign jyrofits. 


HELD, that in the circumstances of this case the presumption of the rc- 
mittamces being from out of foreign profits has been rebutted. 

The character of a foreign remittance as one of capital or pi'ofit is not 
altered by the use which it is put i'o on its receipt in British India. 

Scottish Provident Institution r. Allan, 4 Tax Cas. 191; A. V. P. M. R. ]\l. 
Murugappa Chettiar v. The Commissioner of Income-tax, Mvadras, 2 I. T. C. 139 ; 
Explained. 

Per ICrishnan Pandalai, J. : — The po'oper legal inference from admitted 
facts is a question of loixv. 

Case (0. P. No. 180 of 1928) stated under Sec. 66 (3) of the Indian In 
oome-tax Act (XI of 1922) by the Commissioner of Income-tax, Madras in com- 
pliance with the order of the High Court. 


CASE. 


In accordance with the High Court 's order quoted above I have the honour 
to refer the following case for the decision of the Hon’ble the Judges of tlio High 
Court under section 66 (3). 

2. The petitioner is a resident of Tinnevelly carrying on money lending 
business in Tinnevelly and in various other places outside British India of which 
Quilon in the Travaneore State is one . 

3. The petitioner was asse.ssed for the year 1926-27 on an income of 
Rs. 68,395 as given below, the year of account being the Andu year 1100, i.c., the 
year ended 16tli August, 1925. 

4 

Income from property . . . . • • ^ 

Income from other sources (remittances from petitioner’s 

foreign business) 


Rs. 

200 

69,473 


Total Rs. 

Less loss in petitianer’s Tinneveljy business 


69,673 

1,278 


Total Rs. 


68,395 
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The Income-tax Officer calculated the amount of remittances of foreign 
profits as follows : 



Drawings from petitioner's Tinnevelly shop (there Were 
no profits in this shop and there were largp remittances 
from the foreign branches to this shop) . . . . 21,469 


Amount drawn from Quilon for purchases of lands in 

Tenkasi taluk . . . . . . . . 43,810 


Amount drawn from Quilon branch by debit to assesses ’b 

drawings account for purchase of lands . . . . 4,000 

Amount received from Quilon in the shape of articles . . 194 


Total Rs. . . 69,473 


The Income-tax Officer found that the profits of the petitioner's foreign 
businesses for the Andu years 1097 to 1100 amounted to Rs. 1,99,185 and held 
that the sum of Rs. 69,473 should be regarded as a remittance out of profits and 
accordingly included it in the petitioner’s. assessment. 

4. The petitioner appealed to the Assistant Commissioneo* against the 
above assessment. An examination of the petitioner’s accounts by the Assistant 
Commissioner showed that during the year of account the petitioner had drawn 
Rs. 89,847 to his Tinnevelly shop from his foreign businesses in excess of the 
amounts sent by him to those businesses. As this sum which was larger than 
the sum which the Incomev-tax Officer r^arded as a remittance of foreign profits, 
viz., Rs. 21,469 had also been appli^ in part towairds the discharge of borrow- 
ings by the petitioner for his Tinnevelly business, the Assistant Commissioner 
held that the whole amount should be regarded as a remittance of profit and he 
accordingly enhanced the petitioner’s assessment by Rs. 68,378, being the differ- 
ence between Rs. 89,847 and Rs. 21,469. He also upheld the Income-tax Officer’s 
inclusion in the petitioner’s assessment of the sum of Rs. 43,810 being the value 
of lands in British India taken over by the petitioner in satisfaction of a debt 
advanced by the petitioner’s Quilon business. A copy of the Assistant Com- 
missioner’s order is filed marked Exhibit A.* 


5. Against the Assistant Commissioner’s order of enhancement the 
petitioner preferred an appeal to my predecessor under section 32. My pre- 
decessor after a careful consideration of the facts of this case came to the con- 
cli^ion that that proportion only of the remittances which had been applied 
either towards the petitioner’s personal expenses or towards the repayment of 
money borrowed for the purposes of the Tinnevelly business had to be rcgai-dcd 
as an appropriation in British India of the profits from abroad. Such prondr- 
tiou came to Rs. 67,209. He accordingly substituted this figure for the Assistant 
C^isswner s figure of Rs. 89,847. A copy of his order is filed marked 


thereupon applied to my predecessor to refer to the 
High Court the following question ‘ ‘ Whether or not Rs. 67,209 can be tased 

profits under section 4 (2) of the IncomedaK AcHn 
the facts and circumstances of this case?” My predecessor declined to make a 
reference as he considered that the question raised was not one of laAv A copy 
of his order is filed marked Exhibit C.* 


• Not printed. 
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7. On the petitioner’s application to the High Court under section 66 (3) 
the High Court has by its order dated 24th April, 1929, directed me to state a 
case on the 3 following questions: — 

Question (Ij. Whether a sale and conveyance by a debtor of the assessce 
in respect of money lending business carried on by the assessee out of Britfsh 
India in discharge of the principal and interest of debt due to such business, of 
lands situate in British India amounts to a remittance into British Iridia of 
profits of the assessee made in that foreign business. 

Question (2) Whether the presumption as to foreign remittances being 
from out of the profits is applicable or available in a case where the deftluigs 
between tlie British and the foreign businesses consist of large sums of money 
being lent out by the British Indian business to the foreign business and of such 
loans being more or less re'gularly repaid by remittances by the foreign business. 

Question (3) Whether the said presumption is applicable or available 
in a case where the moneys remitted are in the current dealings account and 
debited to such account and not to the personal or i)rofits account of the Jisscssee 
and where interest eariK’d every year by the British Indian business in respect 
of such dealings is included in the assessment of the British Indian business. 

8. One of these questions, viz.^ question (1) was not submitted to me by 
the petitioner for reference to the High Court and the High Court accordingly 
in its order in whicli it directs me to make the reference has stated that the ques- 
tion whether the reference on this point lies at all in law (as not having been 
stated by the party for reference before the Commissioner) shall be left open for 
decision by the Bench which hears the reference. 


9. Before I proceed to give my opinion on the questions as directed by 
the High Court I respectfully venture to submit that neither under section 66 (3) 
of the Income-tax Act, nor under section 45 of the Specific Relief Act is the 
petitioner entitled to move the High Court for an order directing the Commis- 
sioner to refer a question which the petitioner did jiot raise before the Com- 
missioner under section 66 (2). Sub-sections (2) and (3) of section 66 run iis 

follows:— (2) “Within one month an asses.see may ....require 

th(* Commissioner to refer to the High Court any question of law arising out o- 
such order “ (3) “If on any application being made under sub- 

section (2) the Commissioner refuses to state a case on the ground that no 
tion of law arises an assessee may apply within 6 montlis from the date on which 
he is served with notice of the refusal to the High Court and the High Court 
if it is not satisfied of the correctness of the Commissioner s decision may rcquu;e 
the Commissioner to state a ea.se and refer it and on receipt of any such requisi- 
tion the Commissioner shall state and refer the case accordingly. 

The condilioiis precedent to a motion under section 66 (3) ore, therefore 
that tlie petitioner should have asked the Commissioner to refer a question of 
law to the High Court and that the Commissioner should have refused to refer 

r sCeral questions of law may arise out of an order but the que^ion on 

r^ieh the reference is demanded must obviously have reference to a matter con- 
cerning which the assessee and the Department continue to be at varianc^ 
Clearly no useful object is served by the Commissioner making a reference on 
a point about which there is no longer any dispute. When there is a dispute 
between the assessee and the Department the assessee at the time when he 61es 
his appliLtion for a reference to tlie High Court does not as a rule leave Wic 
Commfssioner in doubt as to what he is objecting to. ^hen th^efore an 
assessee is silent on any matter concerning which it was open to him 
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demand a vcfei’ence the Commissioner is in my opinion amply justified in pre- 
suming that no dispute exists in regard to that particular matter and that con- 
sequently no reference on any question of law arising out of that matter is called 
for. 1 submit, therefore, that it is necessary when an assessee demands a refer- 
ence on a question of law that he should indicate in some nmnncr what the matter 
in dispute is and what the question of law that it gives rise to. When this is 
done the Commissioner is able to focus his attention on the specified points iTi 
dispute and it is open to him in a proper case to exercise the power vested in him 
to decide the question in favour of the assessee; but this ho cannot do when the 
assessee gives no indication whatsoever as to the points on which he is still at 
isj-ue with the Department. In the present case the only point raised by the 
petitioner before the Commissioner in his application under sention 66 (2) 
related to the taxability of the sum of Rs. 67,209, while the question now under 
discussion relates to an entirely different sum of Rs. 43,810. There was thus no 
question either of law or of fact raised before the Commissioner in regard to this 
sum. In rny opinion, therefore, he is not entitled to seek any relief from the 
High Court in regard to this particular point under section 66 (3). 

Nor is he entitled to any relief under section 45 of the Specific Relief Act. 
An application under that section must, according to section 46 of the Act, be 
founded on an affidavit stating, among other matters, the petitioner’s demand for 
justice and the denial thereof. As I have already observed, the petitioner never 
demanded a reference on the question and the Commissioner never refused hi’* 
request. Further, section 45 of the Specific Relief Act can only be invoked when 
“the a])plicant has no other specific and adequate legal remedy” (proviso (d) to 
the section), and it cannot be said that the remedy provided in section 66 of the 
Income-tax Act is not specific and adequate. The petitioner has therefore no 
remedy under the Specific Relief Act. 


10. Subject to the above* objection, I give below my opinion on the ques- 
tions raised. 

Question 1. The facts regarding this point appear to be as follows: — In 
the year of account the assessee took over certain lands in the Tenkasi taluk of the 
Tinnevelly District in British India in satisfaction of loans advanced by the peti- 
tioner’s Quilon business. The Income-tax Officer considered the value of these 
lands taxable as a remittance of foreign profits as the petitioner had received 
money’s worth - in British India in the shape of lands and as there were enough 
profits in the petitioner’s foreign concerns. The Assistant Commissioner agi’eed 
with the Income-tax Officer’s conclusion. As observed in the preceding para- 
graph I had no opportunity to look into this question. I hofwever consider that 
the decision of the authorities below was right. The Quilon business is the peti- 
tioner’s o^vn and in return for money advanced from that business the petitioner 
has acquired lands in British India. The sale deed has been executed in his 
name and the property is situate in British India. The debts due to the peti- 
tioner’s Quilon business formed part of the floating assets of that business. These 
debts were realised on their conversion into immovable property and the realisa- 
tion took place in British India. The petitioner thus on the date of the sale of 
the land became possessed in British India of something of value which he did not 
possess in that country before. It is clear from these facts that what took place 
amounted to a receipt of value into British India from Quilon. The floatinir 
assets in Quilon consisted both of capital and profits and it was not proved nor 

was It oven contended, that the remittance in question was not a reimttanee of 
Ipronts. 


It appears that this land continues to be shown as an asset of the Ouilou 
buBjness but that does not in my opinion affect the question whether its va^e hw 
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not beeai received m British India. The substance of the transaction decides the 
matter and not the manner in which the petitioner may record the transaction in 
his books. By the purchase of this land there has undoubtedly been a transfer of 
property from Quilon to British India and such a transfer amounts to a remit- 
tance which must be presumed to be profits as the contrary has not been proved 
I would therefore request your Loidsiiips to answer ihe question accordingly 


Questio7i 2. I must observe in the first place that even if the flow of money 
from Tinnevelly to the foreign shops and vice versa could be regarded as loans 
and repayments there is no reason why the repayments should not have come out 
of the profits of the foreign business. In fact when a man borrows money to Use 
it for the purpose of making profits and after making the profits repays the loan 
the most reasonable presumption would be to hold that the repayment of the loan 
was made out of the profits. This is just what one would expect in the ordinary 
course of human conduct. I would however point out that it is incorrect in this 
case to de^ribe the advances of money from Tinnevelly to the foreign shops as 
loans or the remittances from those ^ops to Tinnevelly as repayments, for the 
foreign shops belong exclusively to the petitioner. What happens is merely that 
sums are sent by the petitioner from Tinnevelly for employment in his own 
foreign shops where they get mixed with the profits and other funds of those i>hops 
and that when remittances are made from those shops to Tinnevelly they come 
from out of those mixed funds. No particular remittance is sent specifically 
against, or is identifiable as the return . of, any particular advance. In the year 
of account under consideration the remittances thus made out of the mixed funds 
have been utilised in Tinnevelly partly in repaying the loans taken at Tinnevelly 
for the conduct of the Tinnevelly business and partly for the personal expenses 
of the petitioner. It is such proportion of the remittances as can be said to have 
been utilised for these purposes that has been taxed. I respectfully submit there- 
fore that the question as framed does not arise on the facts of this case. The only 

question that can arise is whether there is anything in the facts of this case to 

render the presiynption regarding foreign remittances being out of profits in- 
applicable to it. I do not consider that there are any circumstances m this case 
which render that presumption inapplicable. 


Whether a sum remitted is out of profits or not is entirely a question of 
fact the onus of proving which lies on the petitioner. The petitioner has not dis- 
charged that onus and the presumption that the remittances were from profi s 
therefore operates. And indeed the inference is strengthened 
stances that the remittances have been applied, to the extent to which they have 
been tLced, to the repayment of loans borrowed for the use of the TmneveUy busi- 
ness and towards the personal expenses of the petitioner. 

Question 3. The petitioner’s reasons for his contenti^ t^t 
are n^ remittances of profits are two, viz., 1. that the remittances are debited 
to the Tinnevelly current account in the Quilon books and not to the profit account, 
Ind 2 Zt TinVev^ charges interest to the foreign business on current ad- 
vances The petitioner charges interest on the amounts advanced to his foreign 
businesses apparently for the purposes of ascertaining whether these business 
abkdo work at I profit or not after bearing these interest charges. 

rrUn that the petitioner debits the remittances to a particular accost 
I. npt, In n.y opinion. . oom.jent ro.«n <« “J™ “ EmSS^ond 



COMMISSIONER OF INCOME-TAX, MADRAS. 


351 


question whether the remittances are remittances of profit or not. My opinion 
on this question is that the presumption that remittances are out of profits is 
applicable to this case notwithstanding: the fact that the petitioner debits these 
remittances to particular accounts and charges interest on transactions between 
the British Indian and the foreign businesses. 

V. V. Srinivasa Ayykmyar and P. R. Srinivdsan for the A&sessee. 

M. PaianjaJi Sastrif for the Crown. 


JUDGilENT. 

THE CHIEF JUSTICE : — In accordance with the order of the High 
Court dated the 24th April, 1929 three questions have been referred to the High 
Court under section 66 (3) of the Indian Income-tax Act by the Commissioner of 
Income-tax, Madras. Those questions are (1) whether a sale and conveyance 
by a debtor of the asscssee in respect of a money lending business carrie<l on by 
tlie assessee out of British India in discharge of the principal and interest of debt 
due to such business of lands situate in British India amounts to a remittance 
into British India of profits of the assessee made in that foreign business, (2) 
whether the presumption as to foreign remittances being from out of the profits 
IS applicable or available in a case where the dealings between the British and the 
foreign businesses consist of large sums of money being more or less regularly re- 
paid by remittances by the foreign business and (3) whether the said presump- 
tion IS applicable or available in a case where the moneys remitted are in the 
current dealings account and debited to such account and not to the personal or 

assessee and where interest earned every year by the 
British Indian businep in respect of such dealings is included in the assessment 
ot the British Indian business. 

'it"' submitted to the Commissioner of Ineome-tax for 

f assessee under section 66 (2) of the Indian 

required the Commissioner to refer the other two questions to 

to rrfef^n X the Commissioner of Income-tax 

qiiestions reserved to the Commissioner the right to contend 
Giat the reference on the first point did not lie at all fey reason of the fact of its 
not having been submitted to him under section 66 (2) of the Act That oues 

in that case it was held that it is the duty of the Chief 

SMtion 51 of the Indian Income-tax Act 1918 to J«+a^ Authorit> under 
fligh Court when in the course of ^ to Uie 

On page 226 Lord Phillimore stated, ‘“iTS LorlS® arises. 
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the Chief RevoTuic Authority to state a case, for the opinion of the Court, and if 
he does not appreciate that there is such a serious ])oint, it is in the power of the 
Court to control him and to order him to state a case. ’ ’ It was argued that sec- 
tion 51 of the Indian Inoome-tax Act of 1918 is similar to section 66 of the present 
Act, namely, the Indian Income-tax Act of 1922. Section 51 of the Indian In- 
i-ome-tax Act of 1918 is as follows : — If in the course of any assessment under this 
Act or any proceeding in connection therewith other than a proceeding under 
Chapter VII, a question has arisen with reference to the interpretation of any of 
the provisions of this Act or of any rule thereunder the Chief Revenue Authority 
may, either on its own motion or on reference from any Revenue Officer Biib- 
ordinate to it, draw up a statement of the case and refer it, with its own opinion 
thereon, to the High Court, and shall so refer any such question on the applica- 
/fon of the. assessee, unless it is satisfied that the application is frivolous or that a 
reference is unnecessary. 


We do not agree that that section is similar to section 66 of the present Act. 
Under section 51 (1) of the Act of 1918 the assessee could apply to the Chief 
Revenue Authority to refer any such question and he was not limited in that 
section as to the time in which he had to make his application. Section 66(2) of 
the present Act requires the assessee to make his application within one month 
of the passing of the order under section 31 or section 32 and further more re- 
quires that application to be accompanied by a fee of Rs. 100 or any such le^er 
sum as may be prescribed. Mr. Srecnivasa Ayyangar’s contention is that the 
assessee has two remedies open to him, one under section 66 (1) and another under 
seetion 66 (2). We are unable to accept that contention. It is most unlikely 
that the legislature intended to give an assessee two remedies one within a speci- 
fied limit of time and another without any such limitation. It • 

be argued that after an order has been made an assessee who "F^Ie^ed to make 
ail application to tlie C^mmissioiior to refer a qiie^ion of law arising out of that 

order within one month of the making of that order j 

months afterwards, ask the Court to require the Commissioner of Incoinedaxm 

refer the same question to 

Moreover it is clear that seetion 66 (1) is not “wt^r^ard to 

is merelv to enable the Commissioner when he feels any with re^ra 

ask the Iligh Coiirl to direct the Commissioner to refer such a question. 

It was also contended on behalf of the assessee that any 

arising out of the facts of 66 sav^fhat^Mic Commissioner is to 

and an opinion given upon .. intended that this means tlie whole case 

ie., the whole to. There it was decided that 

Commissioner of Inrome-tax, ^ ’ ‘L ^ ^ would be the officer who would 

though ordinarily the Income-tax _ stated by him and though he would be 

frame the points of law that, anse m the ea.se .sta^by n 

expected to give his own to decide the questions of law that arise 

Point section 66 requires the High 

in the ease i.c., the High Court IS ^ ^ j states:— “The meaning and 

to decide those issues. On page 413 J obscurity, 

object, however, of I® f by the 

Jly impre.ssion « that the High C _ mav call for more facts by asking 

hrtol“ke'a fr^h'stotoment of them under sub-sect,ion4, seetion 66. But it is 


(1) 8 1. T. C. 406. 
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for the High Court to find out from the contention of the assesseo on the one 
hand and the contention of the Inoomo-tax authoritiefj on the other, what is the 
real point of law that arises between the parties and what it has to decide. This 
reading of section 66 seems to be clear to me from among other matters the 
fact that the High Coxirt is nowhere Called upon to decide such questions as may 
be framed by the Commissioner of Income-tax.’' 

In my view this decision does not mean that the assessee is entitled to 
argue any question of law which may arise out of the assessment and which he 
has not asked the Commissioner of Income-tax to refer to the High Court but 
merely means that the High Court can, if it chooses, alter the question referred 
by the Commissioner of Income-tax or reject them altogether and decide the real 
questions of law at issue between the Commissioner and the assessee at the time 
when application was made to him to refer the question or questions. 


This question has also bceu considered by a Full Bench of this Court in 

MvdaXiar v. The Commissutner of Income-tax^ Madraji(l) and It 

was there held that if a point of law is not raised before the Commissioner of 

Income-tax within the time ^eeified by section 66 (2) of the Indian Income-tax 

Act It cannot be rmsed at all and the Commissioner cannot be required to state 

a me to tl.e High Court raising that question. It was because the correctness of 

t^his dec^ion was questioned that this present reference was directed to be heard 

by a Broeh of five Judges. In my view that decision was correct. In 

7 V. Tlu Commissxon&r of Income~tax{2) and in 

Pnnrt ”““‘i <3) a decision of the Lahore High 

Court, a similar view was taken. «igu 


state any of the facts out of which that poilt of law eiiergra. * to 

quest ( 2 ) answers 

be rebutted although he was bound to admit in +1!^^ « r **^*^^*^ would not 

tliat such a pre.sumption could be. He further argument 

butted it was purely a question of fact whether it had W ^ ^ 

is a mixed question of ^ct and law SIt obrtoul ^ 

rebutted, the onus of doing so being upon the as^L ^ <!an be 

IndW of which Quiloii in the TrawncorJ S t *' ” ^^tish 

ass^ed for the year 1926-27 on an incomrof ^ 68*395 thi*® P®‘'‘!?"®’' 

^ 00,095 tho year of accotmt 


. (1) 2 I.T.C. £14. 

ITC4-.23 


(2) R I.T.C. SIR. 


(8) 2 I.T.C. 12. 
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being the year ending the 16th August 1925. The details of the assessment were 
as follows: — 

Rs. 

Income from property . . . . . . 200 

Income from other sources (remittances from petitioner’s 

foreign business) . . . . . . . . 69,473 

Total Rs. . . 69,673 

Bess Loss in petitioner’s Tinnevelly business .. .. 1,278 

Total Rs. . . 68,395 


The amount of remittances of foreign profits was calculated by the Income- 
tax Officer as follows: — 

Rs. 

Drawings from petitioner’s Tinnevelly shop (there wore 
no profits in this shop and there were large remit- 
tances from the foreign branches to this shop) . . 21,469 

Amount drawn from Quilon for purchavses of lands in 

Tenkasi Taluk . . . . . . . . 43,810 

Amoxint drawn from Quilon branch by debit to as.sessee’.s 

drawings account for purchase of lands . . . . 4,000 

Amount received from Quilon in the shajjc of articles . . 194 

Total Rs. . . 69,473 


The Income-tax Officer found that the profits of the petitioner’s foreign 
business for the year amounted to Rs. 1,99,185 and held that tho sum of 
Rs. 69,473 should be regarded as a remittance out of profits and accordingly in- 
cluded it in the petitioner’s assessment. 

From this assessment the petitioner appealed to the Assistant Commis- 
sioner and it was found that during the year of account the petitioner had drawn 
Rs. 89,847 from his foreign bii.sinesscs in excess of the amount sent by him to those 
busincs.ses. Tho pet itioner ’s course of business was to supply his foreign business 
with money from Tinnevelly. This money he himself borrowed from other 
persons. The money sent by the petitioner to his foreign businesses was sent by 
means of hundies and money remitted from those foreign businesses to Tinnevelly 
was also sent by means of luindic-s. There was a continuous flow of money during 
the year in both dircction.s. The Tinnevelly business made no profits in the year 
of account. Tlie Assistant Commissioner lield that as the money received from 
the foreign businesses was in excess of that sent by the petitioner to those foreign 
businesses, the excess should be regarded as a- remittance of foreign profits. He 
enhanced tho assessment by R's. 68,378 by taking the excess figure of Rs. 89,847 
and deducting from it a sum of Rs. 21,469 which had been applic.d in part by the 
petitioner towards the discharge of borrowings by him in bis Tinnevelly busi- 
ness. The petitioner then preferred an appeal to the Commissioner of Income- 
tax against the Assistant Commissioner’s order of enhancement and succeeded in 
reducing the assessment. Tlie petitioner applied lo him to refer the followng 
question, namely, “Whether or not Rs. 67,209 can be taxed as a remittance of 



OOMillSSIONEU 01<‘ LNCOiME-TAX, lAlAUIiAS. 


355 


foreign profits under section 4 (2) of tiic Ineomc-tax xVct in the facts and cir- 
cumstances of this case.” The Commissioner of Income-tax declined to refer 
that question being of the opinion that it was not one of law. He was however 
directed to refer the question to the Higli Court and it has come up in the shape 
of questions (2) and (3). 


If an assessee’s foreign business remits money to him in a country in 
which his profits from his business in that country are assessed to income-tax the 
presumption js that the remittance is a remittance from out of the profits of the 
foreign business. {TJie Scottish Provident InstiHUion v. J'ohn Allan{l) follow- 
ed in A. V. P. M. P. M. Murngappa Chettiar v. Commissioyier of Picoine-tax. 
Madras{2). In the latter case it was decided that money remitted to the head- 
quarters of a firm in British India from a branch situated in a foreign country 
is presumed to be profits and not capital and is assessable to income-tax as pro- 
fits unless the assessce proves the contrary. The Commissioner of Income-tax 
argues that the assessce has mixed up his accounts of capital account in Quilon, 
a current account and a profit account and that in his books there is no separate 
lund kept in respect of these items. It is admitted by him that these remittances 
from the current account in Quilon arc shown in that account to be remittances 
from capital and are similarly shown in the Tinnovelly books to be received, in 
the shai>e of capital. It is argued that nevertheless the remittances were not 
from capital at all but were from profits because it is shown that there were pro- 
fits earm^ by the foreign business to an amount more than enough to repay the 
loai^ received from Tiiuievelly and that iw> businessman would be likely to remit 
capital when he has profits out of wliich he can repay the loans, and in <jon- 
tention he is supported by the observations made in Allan^s case. In the report 
of tliat case 4 Tax Cases on page 419, Lord Mclaren stated: “But, where a 

capitalist company, as in the present case, has invested large sums for a period of 
10 y^rs in a Colony, and has an agent employed not only to receive interest but 
1^ to receive the capital of the investment when paid up and to reinvest it even 

remittances are made to this country, I think every one would 
they must be dealt with according to the ordinaiy course of business 
so 1^? be presumed to be paid in the first place out of interest 

tS second place out of principal or capitel. I 

un^n prudent man of business ^vill encroach 

pS ” ® investment when he had income uninvested lying at his dis- 


pSly hon‘jly, Jenfed tTremit no?* 

tepiuTT^e^ fr:rtSose“roma 

meat that the sums remitted are liable to be taxed ^ lijs argu- 

far from saying that the asse&qep did whn* ^ must at once fail, and I am 

do. He had Wwed mon^ TMn^v 

his foreign business and to make a profit on it and out to 

be repaid. I sec nothing nnbusine^e in hi ?b to 


(1).* Tax Cas. 409, (iy03) A. C. 129 
(SJ 2 I. f . C. 189. 
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of capital rather tlian wait until he winds up his foreign business as the Commis- 
sioner of Incomc-lax suggests he should do. 

I 

Another argument addressed to us was tliat the remittances from the foreign 
business must be remittances of profits and not capital by reeson of the fact 
that part of the sums remitted was used by the asscssee for repaying the loans 
taken in Tinnevelly for tluj conduct of the Tirmevelly business and part for the 
personal expenses of the petitioner. With regard to the former reason, I thinli 
that the fact that the funds were utilised for repayment of the loans taken at 
TinneveJly supports the assessee's case rather than weakens it and with regard to 
the latter reason I he use to which an assc^oe chooses to put his money on receipt 
of it cannot alter the character in which it was received. If this money was re- 
ceived in British India as eaj)ital, the fact tliat the asscssee chose to use some of 
it for his own personal expenses did not change its nature. 

For tiiese reasons, tlie answer to questions (2) and (3) is that in the cir- 
cumstances of this case the presumption as to foreign remittances being out of 
profits has been rebutted by the asscssee. 

Es. 300 Costs of this reference are directed to be paid by the Commissioner 
of Income-tax to the asscssee. Rs. 100 deposited is to be returned to the 
assessec. 

RAJMESAId, J. : — I concur with the order just pronounced by my Lord. 
On questions 2 and 3, I only wish to add that Allan^s case(l) itself shows that 
the presumption laid down therein is a I’ebuttable presumptiooi. To say that, even, 
where the party indicates on some evidence his wish to withdraw the capital, 
leaving the profits in the foreign country, he must be deemed to have withdrawn 
the profits and left the capital is to malce the presumption irrebuttable. On the 
contention for the Income-tax Commissioner, (at one stage of the argument) the 
capital can only be brought up last i.e., only when the trader wshes to wind up 
his business in the foi’cign country. This is to dictarte to him in wliat order he 
should withdraw his funds and it is difficult to see why it should be so. 

It must be remembered tliat this method of treating his funds is available 
to the party only once in respect of a particular item of capital. Only when 
another item of advance is made can he claim again to withdraw capital. If once 
it is conceded that the trader may call back his capital, it is for him to choose in 
what particular year he does so and to indicate his choice by accounts (which 
there is no reason to suspect) or othenvise. Once the choice is made, the pre- 
sumption is rebutted. 

KRISHNAN PANDALAI, J. I agree with my Lord for the reasons 
stated by him that it is not open to the asscssee to raise before us the first ques- 
tion which relates to Its. 43,810. 

The 2nd and 3rd questions relate to Rs. 67,209- the amount ^ich the 
Income-tax Commissioner attributed to foreign profits received m British India in 
the year of account and they both present diffei’ent aspects of the same matter 
whether the Commissioner was justified, on the account books and other materials 
furnished by the asscssee and the nature of his business, in tJiinkmg that there 
was any presumption that the sum in. question' was profits ^*td if there was any 

presumption in the matter, whether he ought not to have held that it was re- 
butted. Whether the sum was in fact profits or capital is ultimately one oi lact. 


(1) 4 Tax 0,as. 409. 
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But it ill detL-i*miiiirig tiiat I'aot, the Commissiouei- has acted on a presumption 
which cither did not arise or which on tlie admitted facts must be held to have 
Lteeii rebutted, then the conclusion is vitiated by an error of law and this Court 

will correct it. 

Tlie ground of tlie Commissioner 's decision is stated as follows in para, o 
of his order dated 3rd September 1927. '‘It is arguable that the appellant dis- 
charged debts due to cre<litoi*s in British India, that he had no funds in British 
India to draw upon aJid lie must therefore iiave drawn upon his foreign busine^. 
As there, were profits in the foreign business more than sufficient to cover the dis- 
charge of tlicse liabilities it must be presumed that these profits were drawn upon 

If the appellant incurred liabilities in the course of his British Indian 

business and mot them by drawing on his funds abroad there is certainly a pre- 
sumption that any profits that may have been available abroad were drawn on 
for this purpose. ’’ The Commi'-siouer accordingly made a calculation based on 
a comparison of the volume of the Tiimevelly business with that of Uie foreign 
business and computed Rs. 67,209 to be amount repaid on account of the purely 
British Indian liabilities and so held that sum to represent the foreign profits 
received at Tiunevelly. 


The question before the Commissioner was whether the balance according 
to the current acooiuit, as it is called, of remittances passing during the year 
between the Tinnevelly head office and the foreign branches of the assessee’s bu.si- 
iiess rciiresent <'V must be presumed to be profits. When irgard is had to the 
nature of the assessee’s business which may be broadly described as carrying on 
a money lending business in Ti'avancore, and Cochin with money borrowed at 
Tinnevelly, it is seen tliat the account is in no way intended to show the profits of 
the business at all but on the contrary it represents on one side the working capU 
talsent by Tinnevelly to the foreign shop and on the other, the amounts returned 
from the latter to Tinnevelly for repaymeiit to the depositors from whom the 
assessee had borrowed. There is a separate profit and loss account in tlie books 
of the foreign slibps. There is no question that the books are not honestly and 
properly kept or that they were intended to conceal the facts. It was also admit- 
ted tliat if the oponiiig bdauees in the account were taken into consideration there 
was no excess remittance to Tinnevelly at all; the excess of Rs. 89,847 being tho 
result if only the remittances during the year of account were taken. As to this 
the Commissioner in para 4 says ‘*1 think the appellant is right on this point 
also. The argument underlying what has been kno^vn as the ‘theory of excess 
remittances’ is that in so far as money brought into British India is found to be 
in excess of the sum required to replace money previously sent abroad, it should 
presumed that the money sent in is a remittance of profit, if profit was avail- 
able for remittance. In this case, there seems to be no doubt that the balance 
shown as duo by the foreign shops at the beginning of the year represent money 
applied at some time or other from Timievelly. The ‘net remittance’ of 
Rs. 89,849 111 the year of account was not sufficient to replace the sums supplied 
but not replaced in the. previous years. A mere comparison of the amounts of 
rcimttances each way is not thereforo by itself a sufficient ground for holdine 
that money was sent iii otherwise than by replacement of money previously seait 


Aa/it J think rightly, hold that a mere comparison of remittancos 
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It is (liiTicult to see Iiow the character of a remitt-aince into British India, 
whether it is capital or profits, is to be judged hy the use to which it is put after 
its receipt in British India. If a man received his foreign profits in British India, 
they will be equally liable to tax whether he pays debts, or gambles with them. 
But if what he received was not profits but his foreign capital he cannot be taxed 
here because lie pays off therewitli the debts he liad incurred to carry on his busi- 
ness, local or foreign. The nature of the remittance must depend on what it was 
in origin. If the moneys remitted were not or cannot bo presumed to be profits 
when remitted, the fact that debts were |)aid off with them cannot make them 
such. 


Before us the main contention was not that the repayment of Tiimevelly 
debts shows that the money with which it was done was from foreign profits 
brought into Bntisli India becaus.. n was reeognised that it only showed lliat the 
assessee was paying otf borrowicl eapiial .sLia le luivign business and returned 
therefrom. But the main contention was that according to the rule in Scottish Pro- 
videiit pistitHtx/ii v. Allan^i) followed in Muruyappa Chcttuir v. Commissioner 
of Incomc-iox, MndrasCl) when there are profits available in a foreign, country 
and remittances are made from that country into British India the inftTence 
must be drawn that such remittances are from profits and this in spite of what- 
ever tho assessee may do and of tlie fact that according to the boolos of the 
assessee accepted as ])roperly and honestly kej>t sucli remittances are sliown to be 
and are honestly regarded by tlie assessee liimsclf to be return of capital previ- 
ously sent from British India to the ioreign coinuiy ler llie business there. 


The decisions cited do not support the contention to tho length to which 
it goes. In the Scottisli Provident Institution case about £1,500,000 had been 
sent to Australia for investment and after making the remittance in question 
there was still more than £1,800,000 in investment tliere. Apparently in order 
to escape the British tax, the Australian branch office of the company liad ac. 
cording to instructions accompa.nied each of tlie disimted remittances with a 
letter to say tiiat it was towards particular advances most of them made several 
yeare previously. On these facts the Ijord President of the Court of Exchequer 
(Sootland) concluded his judgment in the lower Court witli the observation that 
under the circumstainces indefinite remittances to this Country must be presumed 
to consist of interi'st not of eupnal sl long as the amount of capital remitted to 
Australia for investment still remains invested there. (4 Tax Cases 419) Lord 
Maclaren similarly said that the sound principle is that the source of the fund 
remitted in the absence of evidence to the conti’ary must be determined accord- 
ing to the ordinai’y course of business in dealing with un-invested funds (p. 420). 
In the House of Lords the Lord Chancellor referred to tho instructions and 
letters above referred to as mere nicknaming the sura received and said that the 
right of the Crown could not bo defeated thereby. (1903 A. C. 135) Lord Davoy 
refeiTcd to the fact that tho company had in all remitted millions to Australia 
and had at the end of the year in question 2V^ millions there and that in every 
sense that is profit. As to the attempt to make out that what was remitted back 
were sums which had been; sent out several years previously, h^ Lordship- saixl 
it was mere book keeping and not actual facts. The mere calling it capital for 
the purpose of the Inland Rcveimo Department will not make into capital that 
which is essentially and in truth piofit (p. 137). Lord Shand and Lord 
Robertson also referred to the fact that the sum still in Australia was more than 
the sum sent tlierc (p. 136 and 138). The decision in Muruyappa Chettiar v. 
Commvisioner of Income-tax, Madras{2) does not carry tlie matter further than 
to show tliat where the Commissioner has not mis-directed himself as to the 


ID 4 Tax cas. 40.9 


(3) 2 I. T. C. 139. 
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natiiro and scope of tlic presumption, tlie Court will not interfere with his 
inference on I lie question of fact wliethor tlic remittance was profits or capital. 

In tills caso the Commissioner in my opinion misdirected himself in 
raising the presumption where flic admitted facts did not lea-ve any scope for it, 
or to jnU it in another way where he ought to liave held that the admitted facta 
rebiittod it. In the first pla<f. Iln- pnsuniiil ion is certainly i“cbuttable and can 
only be used in the absence of proof to the eontraiy. Whether the pi*oof is sufft- 
cieiit is certainly a matter for the Commissioner only. But in the present case 
lliere is no dispute as to the facts i.c., the coin-se of busin» 2 ss and aasessee’s books 
wiiieh are admittid to be honestly kc[)t in tlie usual course of that business and 
the only (]Uestion is whal is tlie proper legal inference from those admitted facts 
and this is a question of law Nofar Chandra Pal v. ShuJeur Sheikh {[). 

The Commissioner recognised that there was no ground in the amounts 
of remittances to and from Timievelly for holding that more money was sent t3 
Timievelly than was necessary to replace capital previously sent out. H© re* 
cognised that the foreign business was financed by borrowings at Tinnevelly, and 
that tliese loans were re*paid by remittances from foreign businesses. There was 
iiotliing to show as tlicre was in the Scottish Pro\ident Institution ease that the 
iiivi^tments still left in the foreign country were more or less than the unreturned 
capital plus tlie ioreign profits eariu'd rnoiv tli-ni three'- ye'ars prior to the year of 
account which are not liable to lax. The important fact on which the presump* 
lian was based in that ease was llu'refore lacking in this and I am not sure that 
in using the presumption in tliat ca.se care should not be takeni to see that the 
circimistances arc similar. 


In any case, I cannot accede to the contention that even when it is shown 

that the asscssoe wlio has borrowed in Britisli India aiul carried on a Imsincss with 

such borrowed capital and in foreign parts wants to return Ids borrowed capital 

and for that purpose remits that capital to British India and has deliberately 

and honestly maintained his bocks in the usual course to show what lie has.done, 

there is still a presumption that the source from whence he repays his debt is his 

foreign profits and not the borrowed capital. So long as it is open to a man to 

Icecj) his foreign ])rofit*s abroad, it is not for the Conimfissioiicr or any 0116 else to 

compel him to do what he Is not bound to do bv law. After all a man can remit 

an.v particular amount of capital from foreign parts into British India only once 

and further remittances unlc.ss there were fresh capital sent out which could bo 

leliirned must be from j)rofits. The order in which a man must dispose of his 

rapnal and profits is for himself to determine and whore as in this case lie has 

determined that order and lliere is nothing to .suspect Iiis bona fidca or to show 

that his books are intended to conceal his real imrposc, we cannot bv resort to a 

pro.sumption hold that lie has done what he had not done and what he* cannot b'* 
compelled to do. 

nnl,- „ =— I .iHdgmont. Of my Lord and dreirc to add 

th e H.sh Court must mako his regu^ to tho Commi^iaS to rrfofu ^tWu 

(1) I. I#. R. Bft Cal. 189 rtl p. 195 P.C 
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one montJi of an order affecting him. Expressio Unins Est Exclusio Alterius 
^one the loss it was contended before us that when he Imd allowed that lime to 
go by he might avail himself of the provisions of the first sub-section of that 
section. The first sub-section of that section, in my opinion, confers no rights 
on the assessee at all. It is a provision, as I think, to enable the Commissioner to 
seek the a^istance of the High Court when a question of law arises. Moreover 
the provision, as I think, contains its own time limit. Obser\’e the words- *‘If 
m the cour^ of any assessment under this Act or any proceeding in coimecticii; 
tnerewith. If one reads these words in conjunction with the rest of the sub- 
section, it is clear, I think, that this provision is to enable the Commissioner to 
refer a question of law to this Court before he or any Income-tax authority sub- 
ordinate to him, as the case may be, comes in the first instance to a final deter- 
mination with regard to any assessment. 


CORNISH, J. : — After the judgments which have been delivered it is 
hardly neeessarj- to add anything more. But I will say a few words on the point 
raised in the argument whether the Court could entertain a question of law 
not referred to the Court by the Commissioner of Income-tax and which he had 
not refused to refer at the request of the assessee. The scheme of section 66 
appears to be this : Sub-section (1) enables the Commissioner to obtain sno motu a 
determinaitioiii by the High Court of a question of law. Sub-section (2) enables 
an assessee who has exhausted his right of appeal under section 32 to get a deter- 
mination of a question of law by r^uiring the Commissioner to state a case and 
refer the question of law to the High Court; and sub-section (3) empowers the 
High Court to require the Commissioner to state a case if the High Court h 
satisfied, on the assessee ’s application, that the Commissioner should have referred 
the question of law whicJi the assessee required him to refer. But clearly the 
time-limit imposed by sub-section (2) is intended to qualify the assessee^s right 
to require the Commissioner to refer a question of law; and it seems to me 
equally clear from the language of sub-section (3) that the question of law which 
the Commissioner has refused to refer is the only question of law which the 
High Court can require him to refer on the assessee ’s application. The Com- 
missioner cannot be called upon under sub-section (3) to state a case in respect 
of a question of law which the assessee has not required him to refer to the 
High Court under sub-section (2). If, therefore, the assessee fails to require 
the Commissioner to refer a particular question of law within the prescribed 
period of time he cannot after the expiry of that period apply to the High Court 
1o call upon the Commi.ssioner to refer it. Any other con.struction would, in my 
judgment, render the one month limit imposed by sub-section (2) meaningless. 
I agree with Ihe proposed ans^vers to the questions. 


(366) IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Before Mr. Justice BeasleUf Chief Justice, Justice Sir V. Bennesam Kt., 

Mr. Justice Krishnan Pandalai, Mi'. Justice Eddy nnd Mr. Justice Cornish. 

(20th January, 1930). 

Sv A. S. Subbiah Iyer . - Asses^e* 

V. 

The Commissioner of Income-tax, Madras . . ReferHuy Officer 

Indian Inoonie-tax Act {XI of 1922), Sec. 4 {2)— Loan hy money lending 
business outside British India — Vebtor^s properties in British India tahen in 

• (1930) 68 M. L, j” 602 ;X I. R. (1930) Mad. 4'>7. 
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satisfaction of debt — As^ssabUity as remittances of profit — Onus of establishing 
character of remitta/nce. 


Where the assefssec carrying on a money lending business outside British 
India in satisfaction of a debt advanced there took the dkhtor^s lands in British 
India, the lands so taken cannot be treated as a remittance in the shape of lands 
assessable under Sec. 4 (2) of the Incovmedax Act, except as to interest earned by 
the Joan within the period of three years prior to the account year. 


The onus of showing that the remittemces from a foreign business were 
from capital and noft from profits and that they were from profits earned more 
than 3 years before the date of the remittaoiaes lies upon the assessee. 


Case (0. P. No. 263 of 1928^ stated under Sec. 66 (3) of the Indian In- 
come-tax Act (XI of 1922) by tho ^Commissioner of Income-tax, Madras in com- 
pliance with tlie order of the High Court. 


CASE. 

^ In accordance with the High Court's order quoted above I have the 
non^r Jo refer the following case for the decision of the Hon’ble the Judircs of 
the High Court under section 66 (3). 


2. The notitionor is a resident of Tinncvelly and carries on 
various places outside British India one of which is Quilon in the 


business in 
Travancore 


now in question is that of 1927-28 and the year the 

Slut:? v^rh- 

Quilom^ThU ^imTs'iade^Vp'as follow i-™ 


Amount debited to the Profit and Loss account at Qnilon 
Tinnev^^^ capital and drawing account in 

Value of lan^ takm over in British India in nartial dia- 
f^'^^Vand business 

Value of articl^ purchased from out of the petitioner’s 
Quilon profits and brought into British India 

Money received from QuUon for payment of Income-tax 


Rs: 


25,000 


10,874 


284 

523 
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tliat the sum of I?s. 36,681 received in British India was from such proftts, 
Tie based liis conelnsion on the following figures. 


Year cf 
account. 


( 1 ) 


1, Andu 1096 

2. 1097 

1098 

1099 

1100 


r> 


4. 

6 . 




» » 




llul 


Profits 
of vear 
of 

account. 
(2) 


Rs. 
">2,906 
.■>6,.^60 
62,606 
4". 97!( 


10,774 

(1 ‘SS) 


Amount available fof 
remittance during year 
of accormt. 

i3) 


Ks. 

Mot less th.an 62,096 
Do do 92,197 


Do 


Do 


do 


143,333 


do 185,754 


o ^ c 

O 

- wH 

c-H rt 

lr = 


(4) 


in which 

remit the end of year 

fance was account (Col 3 minus 

assessed. ! 

(5) ! (6) 


34,041 Do do 199,185 


73,198 


Rs. 

17,369 
11,470 
3, .557 
12,152 
115. 213 


1922— -23 

1923— 24 

1924— 26 
1926—26 


1926—27 


Re. 

Not less than 36,637 


Do 

Do 

Do 

Do 


do 


do 


80,727 


do 189,776 

do 173,602 


83,972 


The metiiod of computation adopted by the Income-tax Officer was, in respect 
of each year, to ascertain the bala.nee of un-remitted profits at thoend of the pre 
ceding year and add to it the profits earned during the year in question. The 
Total thus arrived was taken to bo the amount of profits available for 
rrinitlance dni ln.tr t'.iat year, provided however that sucli total did not exceed 
the total of the profiis of the year of account and of tlic throe preceding year.s — 
Sec sietion 4 (2). If it exceeded the profits of these four years the excess was 
exelinled ami tiie total of tlie four years taken as the profits available for 
remittance. Tlitis, the i)rofits available for remittance during the year of account, 
-Vndn 1100, which should otherwise have been Rs. 2,07,643 (Rs. 173,602 plus 
Rs. 34,0411 was limited to Ks. 199,185 (the total profits for the four years 1097 
(0 1100 ). 


The petitioner objected to the figure of Rs. 73,198 worked out by^ the 
Income-tax ortiet r. He oontonded that the profits received in British India in 
a pnrtienlar year should first be presumed to have been remitted from the profits 
of that year and that if the money received be in exccssof such profits, such excess 
should he i^rcvsumcd to have come out of the profits of the immediately preceding 
vear and so on, and he claimed that if the assessments made m pre- 
\ ions vears were viewed in this light, the i)rofits available in Andu 1101 and 
cliargeablc to income-tax under section 4 (2) would be only Rs. 929. He also 
< lninio,MI,at twosuHLSof Ks. 7,029 and Rs. 3,845 meluded m the figure of 
Rs 36 681 being tlie value of certain lands taken over by him m British India in 
diseliaro-e of the debts due to his Quilon business, could not be lield to have been 
ivecived in Britisli India and tliat in any case as the money was advanced to the 
d-b1ors from liis Quilon business on dates more than four years previous to the 
A-enr of account tlie amounts could not be deemed to be profits falling within' the 
period spccifio<l in section 4 (2). The Income-tax Officer rejected both the con- 
tent ions and held (1) that the petitioner had not proved that the profits of the 
three vears prior to the vear of account liad boon received m British India in 
tliose Vears Ld as.sessed‘to tax and (2) that the money advanced d«Woi^ 

from iho Quilon business of the petitioner was recen;ed by the Petitioner only 
in the vear in which the debtors paid it back and as the petitioner had obtaine<l 
their hinds in British India in lieu of cash during the year of account it was tt 
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receipt during the year of account. A copy of the Income-tax Officer’s order Is 
filed marked Exliibit A.* 


4. The petitioner appealed to tlie Assistant Commissioner but in respect 
of these points he met with no success. A copy of his order is filed marked 
Exhibit B.* 


5. The petitioner then applied to me to refer two alleged queslions of law 
to the High Court. I declined to refer them on the ground that the questioJis 
raised were not questions of law. A copy of my order is filed marked Exhibit Ca^ 


6. On the petitioner moving the High Court under section CG (3) 1i\e 
High Court has in its order quoted above directed me to reier tlie following two 
questions. The questions with my opinion thereon ai*e as below ; 

Question 1: ‘'Whether in the computation of foreign profits assessable 
under section 4 (2) of the Income-tax Act, there is any presumption in la^v 
available to the Income-tax authorities entitling them, in Iho absence of any 
specific facts or evidence, to appropriate the remittance of a sum. of money as 
one made successively from out of the assesscc's profits in the first, second or 
third year of the period of three years specified in the section and whether such 
allocaticoi of the remittance tc thei earliest year of the said period based entirely 
on such a presumption of law is legal; or whether the remittajice in any yeai 
should first be set against the profits of that year, the balance against the im- 
asseesed profit of the immediately preceding year and so on.” 


A sum of Rs. 36,681 was received by tlie petitioner during the year of 
account and it is not disputed that it was remitted out of the profits of the 
Quilon business. Under the provisions of section 4 (2) it is therefore deemed to 
accrue or arise in British India. If the petitioner’s case is that a portion of the 
profits received in British India really represented the profits .that aecnied or 
ai*ose to him in his foreign, business prior to the period of 4 years ending with the 
year of account, the burden of pm-ing that fact, which is peculiarly within his 
knowledge, is on him. But he has not adduced any evidence on this point. He 
rests his case solely on a claim that there is a presumption in law that the re- 
mittances in a particular year represent tlio profits of that year. This question 
the subject matter of the decision of the Madras High Court in i?. K. K. S. h. 
Firm v. Commxss\<mer of Income-tax^ Uadras,{l) and it was there held that 
there was no presumption either way and that the burden of proving the period 
in which the profits received by him in British India accrued or arose to liim 
outside British India lay entirely on the assessee. The authorities below have 
lo^d and I agree with their finding that the petitionoi- has not pi-oved that the 
preffits remitted during the year of account were sent out of the profits of anv 
particular year. The question whether a remittance in a particular year was 
made out of the profits of that same year is a pure question of fact and I do non 
coMider that there is any presumption in law that the remittance 
made in any year must be held tjo have come out of the profits of the same year. 


(2) : Whether a purchase of lands in Britisli India by ti e 
M^ee carrying on a money lending business outside British India in satisfac 

sattsf^tion of a loan ^vaneed out of British India by the foroiffu 
ou flMi ftss dmouuts to & roooipt or brinsiiie in of foroiffu orofit^ intn Rt^UioK t v 
a«^e.vuider sectioa 4 (2) of the lafoma-tax Aet!^ • ^ 




* Not printed. 
(1) a I. T. c. m. 
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Tk© petitioner’s suggestion seems to be that the lands are exhibited in the 
accounts as assets of the foreign business and that the purchase of the lands bv 
the petitioner cannot be treated as a remittance. The position is that in satis- 
faction of certain debts due to his Quilon shop the petitioner (who is the sole 
proprietor of that business) took over the land of the debtors in British India 
This means that Quilon money has come into his possession in British India in the 
shape of land and this can only be construed as a remittance. Uy opinion there- 
fore is that the jiurchase of the lands in this case amounts to a remittance of pro- 

fits and that it is taxable under section 4 (2) in the year in which the lands are 
purchased. 



V. Srinivasa Aijyanyar and P, R. Srtni 


vasan, for the Assessee. 


.1/. Patamjali Sastri, for the Crown. 


JUDGMENT. 

Two (lucstioiis have been referred to the fligii Court, viz., 

(1) Whether m the t*omputation of foreign profits assessable under 

section 4 (2) of the Income-tax Act, there is any presumption iu 
law available to the Income-tax authorities entitling them, in the 
absence of any specific facts or evidence, to approjiriatc tlie re- 
mittance of a sum of money as one made successively from out of tJie 
assessee ’s profits in the first, second or third year of tlie period of 
three years specified in the section and whetlier such allocation of the 
remittances to the earliest year of the said period based entirely on 
such a presumption of law is legal, or whether the remittance in 
any year should first be set against the profits of that year, the 
balance against the unassessed profit of the immediately preceding 
year and so on and 

(2) ^Whether a purchase of lands in British India by the assessee carry- 

ing on a money lending business outside British India in satisfaction 
or part satisfaction of a loan advanced out of British India by the 
foreign business amounts to a lecoipt or bringing in of foreign 
profits into British India assessable under section 4 (2) of the 
Income-tax Act. 

Mr. Sreenivasa Ayyangar stated that he was not in a position to argue the 
first question because the remittances from Quilon to the assessee are not shown in 
the assessee’s books to be remittances of capital. There were profits of a greater 
amount than Uie remittances from Tinnevelly to Quilon earned in the Quilon busi- 
ness. The facts of this case arc different to those in O- P. No. 180 of 1928 but tlie 
asscssoe is the same and in view of oiu* observations during the course of the argu- 
ment Mr. Sreenivasa Ayyangar has accepted the position that the burden of show- 
ing that the remittances were not from profits but from capital is upon him and 
that he is unable in this case to contend that ho has discharged that burden. Here 
again we think that the question referred has not been properly framed and we 
content ourselves with saying that if there are profits in an assessee ’s foreign busi- 
ness sufficient to cover remittances to British India during the year of assessment 
the presumption is that the remittances were from profits and not from capital 
and that the onus of showing that they were from capital and not from profits 
lies upon an assessee and also the onus of showing that they were profits earned 
more than three years before the date of the remittance or remittances. 

With j’egard to question (2), what happened was that the assessee in 
satisfaction of certain debts due to his Quilon shop took over lands of debars 
in British ' India. The Income-tax Commissioner held that this money had 
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come into his possession in British India iir the shape of land and could only be 
construed as a remittance. With this contention wc do not agree. In one case 
a mortgage had been taken as security for a loan to a debtor and the mortage 
was granted more than four yeai*s previous to the year of account. Clearly the 
interest received within the three years previous to the yt«r of account and re- 
mitted to British India is assessable to income-tax. It is the profit earned by 
the loan and lending money is the assessee s business. The interest earned pre- 
vious to the three years is not liable to income-tax at all and the repayment of 
the loan and its remittance to British India in that shape is a remittance of a 
repaid loan, namely, capital. Instead of remitting tho repaid loan in the shape of 
money tho assessee was forced to take in satisfaction of his debt instead of money 
the lands of his debtors in British India. In our view, by so doing he did not 
convert what,^ if it had been in the shape of cash, would have been a remittance 
from capital into a remittance of profits by taking lands in satisfaction instead 
of cash. The position is very different when an assessee invests profits made in 
the foreign business in lands or securities in British India. That is an invest- 
ment of profits but that is not tlins case. If it can be shown that the foreign 
business has a debtor and that debtor is unable to repay the foreign business’s 
debt and tho assessee takes the debtor’s land in British India in satisfaction of 
his claim against his debt the land so taken in British India is not taxable as 

foreign profits under section 4 (2) of the Income-tax Act and this answers the 
second question referred to us. 

No costs allowed to cither party. Refund of Rs. 50 deposit. 


(656) IN THE HIGH COURT OP JUDICATURE AT CALCUTTA. 

Before Sir George Rankin, m., Chief Justice, Mr. Justice C. C. Ghose and 

Mr. Justice Buckkmd, 


(27th January, 1930). 
Mesrs. Bisseswarlal Brijial 

V, 

The Commissiouer of Income-tax, Bengal 


. Assessees. 

.. Ref erring Ojficer 


, Whety an application far registration of a firm under aectian 9 />/ 

the hicoim-taa Act was made accompanied by a doemnent mrnortitia ta h}iht 

sss * ££sr/,sis’SS 

*** /ncome-to Ojfice,. hid power to call for evidence as to the 
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Case [Reference Xo. i of 1929] stated under Sec. 66 (2) of the Indian 
Income-tax Act (XI of 1922) by the Commissioner of Income-tax. Bengal for the 
opinion of the Higli Court. 


CASE. 

Under the provisions of section 66 (2) of the Act I have the honour to 
refer the following ease for the decision of the Hon'ble High Court. 

2. Messrs. Bisseswailal Brijlal, hereafter called the “Assessees’' a 
Hindu undivided family having their head office in Calcutta aiul a brancli at 
(.'hakulia in the District of Singlibhum in Bihar and Orissa under the name and 
style of Surajmal Brijlal are dealers in piecegoods in Calcutta and owners of 
a rice mill and rice gula at the branch keeping the llamnavami year ending 
usually ill April as their year of account. They also possess house property and 
lease-hold pi*operty in Calcutta. On the 6th April, 1927 a notice under sec- 
tion '22 (2) of the Act was issued upon them calling for a return of their income 
during the ijreyious year, viz., 1983 Kamnavami by 6th July 1927. They asked 
for time and time was granted till 12th October 1927. On that date they again 
asked for three months’ time on the ground that the accounts had not been 
adjusted till then, their businesses at Calcutta and Chakulia having undergone 
a change in constitution, and put in an application for registration as a firm 
accompanied by a partnership deed, whereas previously they had always been 
assessed as a Hindu undivided faiinily. They were informed by a post card 
notice that no further time would be given but actually no action was taken for 
another month. On the 14th November 1927 a notice under section 22 (4) was issu- 
ed for production of accounts on the 19th November 1927 and in a separate letter 
they were asked to produce proof on the same date that the joint family had 
actually been dissolved. On the due date the accounts were not produced but a 
petition was filed asking for a further extension of time for pr^uction of ac- 
counts and submission of return till 20th December 1927 on the plea that as 
there was to be marriage in the family the accounts could not be adjusted. No 
proof was adduced to show that the Hindu undivided family had been dissolved, 
while in a subsequent application under section 27 they denied receipt of the 
Income-tax Officer s letter asking for such proof inspite of the fact that 
they actually received it which is proved by the signature of Bisseswarlal Brijlal 
on the acknowledgment slip brought back by the peon who se^*ed it. The same 
signature was given on the acknowledgment slip for the section 22 (4) notice 
the receipt of which is admitted. In the absence of any evidence the application 
for registration was refused. As no return was submitted the assessment was 
made on the 19th November 1927 under section 23 (4) for that default. 

On the 14th December 1927 the assessees presented a petition ^der 
section 27 on the ground that (1) they were unable to file the return ^ tte ac- 
counts could not be adjusted, their business being a yoluminous the In 

come-tax Officer had no power to refuse registration (3) the whole income of the 
Chakulia business should not have been included m the assessment as it naa 
become a partnci-ship concern from the end of 1982. The Income-tax 
rejected tL petition under section 27 holding that (1) sufficient time had bee 
granted for making the return, (2) the dissolution of the J^nt fanu^ ys not 
proved and so the bona-fides of the partnership deed could 
there was a declaration by the Chakulia representative that Chakulia busme 
w Ja branch of the Calcutta business. The decision of the Income-tax Officer 
was upheld by the Assistant Commissioner of Income-tax on appeal. 

Prom the above account it is obvious ‘hat the 
time from the date of service of notice under section 22 (2) UU the oaw oi assess 
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ment in which to adjust the accounts and submit the return. The time should 
therefore have been ample and I hold that the Income-tax Ofiice>r showed them 
all reasonable consideration in the matter of allowing time and that the assessees 
deliberately did not comply with the Income-tax Officer’s requisitions. 


As regards the refusal to rearister the newly constituted firm, in the 
absence of a retuni or accounts the Income-tax Officer had to satisfy himself that 
the deed of partnership had actually taken effect and was not a mere device to 
evade the proper payment of super-tax. He had some grounds for suspicion as 
1he so-called partnership consisted of the former liead of the family Bisseswarlal, 
his two sons and his two minor grand-sons represented by himself as their 
guardian. So the Income-tax Officer rightly asked the assessees to prove the 
dissolution of the family, and I liold that the deed of partnership was certainly 
not a genuine document; for had it been so they would have come fonvard to 
prove its genuineness. 


The business at Chakulia was admittedly a branch of the main business in 

earlier years. No mention of its having become a separate business was made. 

till the 12th October 1927, when the 3 niontlis’ extension of time granted to the 

a^ssees for filing a return expired. If the plea had been a genuine one surely 

they would have mentioned the fact when they applied for time first i.e., in July 

Further more when the Ineomo-tax Officer, Singbhum, called on the Manager of 

the busing there by a notice under section 22 (2) to submit a return of income 

he replied that the firm always paid tax at Calcutta, where the head office was. 

and that he had no aeeounts tliere. Tliis was on tho 21st May 1927. It is thus 

clear enough that the Chakulia- bir,incs.s was a branch of the main business on 

xr ^ question was quoted in the appellate order as 21st 

thn uie-tax Officer has therefore rightly inchtdod 

the whole income of the Chakulia branch in the assessment. 

assessees have now asked, in the event of my declining to interfere in 
q^eSsTf law- of the folloxving 

(i) Whether the Income-tax Officer has any power under the law to 

refuse an application for registration made in the prescribed 

manner with partnership deed prior to assessment and if so, under 
what section of the Act? ’ 

(ti) Whether or not an agreement of partnei-ship executed by and 
between the male members of a Mitakshara Hindu family for 
dniding the capital and profit and loss in acccrdance with defiiud 
shares being acted upon extinguishes the essential incidents of 

survivorship a.ul 

(w) Whether the law gives the Income-tax Officer any power to call for 
evidence of dissolution of tho joint family tZ the purpose of 
registration under section 2 (14) over and above the documentary 

tionTn'pmm r;!nd^er 

(in) Whetto a report from a District Inoomc-tax Officer in respect of the 
constitution or income of an alleged branch is legal or not in the 
absence of ^ymrtieo under section 22 (2) or 22 (4) issued and 
served by ihat Pbtriot. IncQm^t«c Office^ 
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(u) Whether the report of a District Income-tax Officer regarding the 
constitution and income) of an alleged branch based upon an enquiry 
in reispect of a prior year’s assessment can in law override an 
assessee’s contention before the assessing Income-tax Officer in res- 
pect of the subsequent year’s assessment of the firm with a different 
constitution under contract ? 


I have declined to interfere in revision. As regards the 5 questions of 
law which I am ask^ to refer to the High Court I am of opinion that question 2 
docs not arise as it is clear enough that the partnership deed had not been acted 
upon at the time the assessment was made. On that date the accounts of the 
business had admittedly not been adjusted and no allocation of income had been 
made between .the partners. In other words clause 9 of this partnership deed 
had not been put into effect. 

Question 4 contains a misstatement of fact as the Income-tax Officer, 
Singbhum’s report shows that notice under section 22 (2) was served on the 
assessees. 


Question 5 does not arise as the Income-tax Officer, Singbhum’s enquiry 
was not in respect of a prior year’s assessment as his report shows but had to do 
with the accounting year in question. 


I am unable therefore to refer any of these 3 questions to the High Court. 
Questions I and III actually arise in this case and I therefore refer them 
with my opinion which is as follows. 


These two questions are dealt with together. The Act itself says nothing 
about the method of registering a firm. How this is to be done is described in 
rules 2 to 6. Now it is true that the i*ules do not give the Income-tax Officer any 
definite power to reject an application for registration, but it must be assumed 
that the Income-tax Officer has the power inherent in all registering authorities 
to reject an application whose hotia-fides he has good reason to suspect. In the 
present instance the registering of the firm was certain to alter the method of 
assessment very materially from that followed in previous years, and it was 
important that the Income-tax Officer should know whether the changed constitu- 
tion of the firm had actually taken effect. Now at the time the applicati^ for 
registration of the firm was made, some six months after the expiry of the ac- 
counting vear, no return had been filed. The assessces’ excuse was that the a<> 
counts had not bocn adjusted, and this although clause 9 of the partnership deed 
provides that the accounts should be taken and adjusted at Ramnavami tim^c 
(the close of the asscssees’ accounting year) every It was therefwe cer- 

tain that the profits had neither been ascertained nor allocated amongst the 
partners. The Income-tax Officer then called for accounts both for asse^ent 
purposes and to see if the deed had been acted upon, but these were not produced. 


It seems to me that the Income-tax Officer had in the circumstances every 
reason to suspect the hana fidea of the application for registration especially as 
the registering of the firm was likely to save the partners from the payment of a 
coLidCTable Sim in super-tax. He wa.s therefore justified m cahihg upon the 
assessces to produce some other proof besides the accounts that the partnership 
d?^ hfd acted upon. His order took the form of a letter calling upon tI,o 

assessees to adduce proof that the Hindu undivided family 

No evidence was adduced and the flimsy excuse was sutequently 

h^ad not received his letter, though the signature of Bisseswarlal Bnjlal is on 

the receipt brought back by the peon who delivered it 
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RANKIN, C. J. : — In this ease, the Commissioner of Income-tax Bengal 
has referred to this Court under section 66 (2) of the Indian Income-tax Act of 
1922 two questions: (1) Whether the Income-tax Officer has any power i^der 
the law to refuse an application for registration made in the prescribed manner 
with partners^p deed prior to assessment and, if so, under what section of the 
Act and (2) Whether the law gives the Income-tax Officer any power to-call for 
evidence of dissolution of the joint family for the purpose of registration under 
sMtion. 2 (14) over and above the documentary evidence adduced by the partner- 
ship deed m support of the application in Form I under Rule 2. 

Now, it is abundantly clear that the asscssecs in this case carry on a certain 
business. The Income-tax Officer says that this business has been assessed on 
the footing that the persons who carry it on are members of a Hindu undivided 
family m busi^ as such. It seems there is the grand-father who is the senior 

member and there are grand-sons who are minors; and the business has been 

treated m that way until the time with which we are now concerned. 


of income for the year 

1927-28 had been is^ed, the assessees, on the 12th October 1927, applied purport- 
ing to mke the application under the Rules laid down in the Income-tax ManuaL 
tor registration of the firm as a registered firm within the meaning of clause (14) 
of ^tion 2 of the Act. They produced a document according to wMch these 
various members who had formerly been assessed as a Hindu family said that 

the parties had been carrying on the business for a long time and that '‘for 

HpS necessary that their respective shares should be 

defined. Then the document purported to describe an ordinary contractual 

members of the firm including tKiinors being 

E in busineffl on their o™ account, the probabilities of that having been 

clrar in *the abs!^c? 0 "^“* this ease were extremely remote. It seems tol^bly 
, . . absence of some evidence to the contrary that this -niopfr noniL 

"he"m^iiz''?^er^"-r^ ^ ^~hil rSd 

In these circumstanced, 

evidence of the hanafdes of this document — some evidence to show thAt 

s5S3SiS;==--?Sr«3 

on the one hand, or intended not tn hn ^nich they rehed was either forged 
It is said that the Pnto ? or.otherwise a pure unreal^ 

of such a docLeS^ NekheTthey do'^'^orth^ ^ investigation in^tlfe 
^d undev the Rules, the right to present under the Aot 

to a firm constituted under an inAtrnm!!!* ® <3ocument at all is bnly given 

du^ shares of the partners; andCw a 

SSlir " "oddnC/nTht 



370 


N. S. MUNDT V. 


(‘ulous character of some of the other provisions of the Act, that it would be as 
well to prescribe expressly that the Income-tax Officer may investigate such a 
question as *he present. But there is nothing in the Act to show that he may not 
investigate such a question and I dissent from the doctrine that before ipvesti- 
gating into anything the Income-tax Officer has to show that his investigation is 
required or permitted by the express terms of a section. In the present ease, a 
duty is cast upon him by clause (14) of section 2 and by the Rules made there- 
under, and in order to work the Act properly, it appears to me that he has power 
to call for evidence as to the reality of the instrument produced. 

In these circumstances, it would be sufficient to answer the first question 
by saying that the Income-tax Officer has the power referred to. As regards t)ie 
third (piestion, the answer should be in the affirmative. 

The assessees must pay the costs of this Reference. 

GHOSE, J. : — I agree. 

BUCKLAND, J. : — I agree and desire to add only a few observations. 
The first question stated broadly appears to be whether the Income-tax Officer 
has power to enquire whether a pei^son or a body of persons is or are what he or 
they represent themselves to be for the purpo.se of taking advantage of a provi- 
sion of the Act. If the question is so stated, it becomes clear that the Income-tax 
Officer nmst have power to make the enquiries necessary to satisfy himself as 1o 
the person or persons w'ith whom he is asked lo deal. If the* reply to the first 
question propounded is in the affirmative, it would, in my opinion, be a sufficient 
reply to the third question to say that tlie Income-tax Officer is entitled, for the 
purposes of such enquiries as the reply to the first question contemplates may he 
lucossory, to call for any evidence which may properly be required. Speaking 
for myself, it may be that in this particular matter the Incx)me-tax Officer was 
right in calling for evidence of dissolution of tlie .ioint family, and it certainly 
cannot be said that he was not. But I jirefer to base my.sclf on more general 
grounds and to say that when persons claim to eoiiistitute a partnersliip firm for 
the registration of which they make an application the Income-tax Officer may 
call upon them to prove by ewidenjce tliat tliey are what they claim to be before 
he proceeds further with the application. 


(667) IN THE HIGH COURT OF JUDICATURE AT CALCUTTA. 

Before Sir George Bankm Kt, Chief Justice, Mr. Justice Ohose and 

Mr. Justice Buckland. 


(27th January, 1930). 

N. S. Mundy 

V. 

The Commissioner of ineomev-tax, Bengal 


Assessee.* 


. . Referring Officer 


Tndicm Income-tax Act (XI of 1922), f 
partner— Money received in satisfacUon of the cUtm—Tf assessable. 

Where tlie assessee emplaged as the Manager of a business 9 
a snare of Mmed a IJter sl.ar c in the nu siness as^artner^^ 

' * A. I. R. (1980) Cil. 626 ; ^4 C. W. N. 788. 
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of an alUged agreement by the oumeir of me busimss amd received a sum of 
Rs. 60,000 in satisfaction of the claim, 

HELD, that the sum of money so received was net '‘income, profits or 
garnsff untihin the meaning of section 4 of tht Income-tax Act. 

s 

o r m Morrision and Co., Ltd. v. Commissioner gf Income-tax, Bengal, 

d/. T. C. 219, Dishngutshed. » 


.W 


„ Case [EefCTenee No. 12 of 1929] stated under Sec. 66 (2) of the Indian 

opSrrf'tt'High c^urt^^^ Of lucome-tax, Assam for the 

* 

> 

> CASE. 

V >1 

i 

T 4* .. i liave the honour to forward herewith under section 66 (2) of the 

^ facts for the opinion of the 

o^sf^hS^^^ reference is made on the application of Mr. N. S. 

-P N. S, Mundy was from 1906 to 1926 the Manager in 

bilchar of a business knoAvn as Messrs. John Smeal and Company, which was 

of Mr. Mundy’s employment 
varied from time to lime, but for some years prior to 1924 he was in receinf of 

pay at the rate of Rs. 600 a month and was further entitled to comm^i^n at 

25 per cent, of the nett profits each year when accounts were finally made up. 

Mr returned to India,- wrote to 

^ stamped with eight annas a copy of which is 

hife quarter shareholder in the business.’* He announced 

IS intention of oonvertuig the business into a limited liability comnanv of whif»h 
one quarter of the shares would be allotted toMh- Mnndv Tf^? ^ ^ u. 

S5w'.S7“..sj;;risfK; “• th.*5rs 

judgment being attadied herewith as wm rejected, the 

for a remion of the assoKmAnf ^ Mund(y now applies 

I>repared to 'revise the order and^acror^nri^Steiit 

bon put? in detail below in paragraph ^ ^ ^ bie ques 

Rot printed. ~ ^ 
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6. The following additional facts are admitted or profved: — 

(a) Mr. Mundy at no time contributed in cash to the capital of the busi- 

ness. 

(b) Mr. Mundy at no time did any acts by way of management of the 

business which indicated a claim of power to bind the firm, beyond 
the powers given him by a power of attorney from Mr. Trotman. 

(c) The question of liability for losses was never raised, the business 

having all along been prosperous. 

(d) There are two civil suits now pending before the Sub-Judge at Silchar, 

between Mr. Mundy and Mr. Trotman, in one of which the following 
issue has been framed: — ‘*Did the plaintiff (Mr. Mundy) become 
partner with the defendant from April 1924.” This suit is not 
likely to be decided for a long time. 

(e) In the income-tax returns of IMcssrs. John Smeal and Ck)mpany the 

pay and commission of Mr. Mundy have always been deducted ; this 
would not be allowable if Mr. Mundy had been a partner. 

7. The questions to be submitted to the High Court are not framed by 
the applicant. His first ground is limitation, but on this he is clearly wrong, 
and no question of law arises for submission. The money was received in April 
1926, *and should have been assessed in 1927-28. It “escaped assessment” in 
that year within the meaning of section 34 and was therefore rightly assessed in 
1928-29. 


8 The other question which emerges from the grounds stated in the 
application may be slated as follows:— “Was the Income-tax Officer correct m 
holding that the applicant’s interest in the business did not amount to a partner- 
ship, or 16 such anj interest as would entitle the Income-tax department to regard 
money received in exchange for it as a capital recenpt, and not income I 


9. I am required to state my opinion on the point submitt^ I am 
clearly of opinion that no partnership ever came into existence. Mr. Trotman s 
letter of 21st May 1924 can, put at the highest, only amount to an agreement 
if the business be converted into a limited company 1^. Mundy would be allott^ 
oKe quarter of tKc shares. Possibly tho agreementt might have b^n ' 

but when the offer was definitely made in Mr. Trotman s letter of 12th March 192 

it was rejected by Mr. Mundy vide his letter of the 15tb 21 (d 

•LordiiSly throL back orv the “virtual” partnership of the May 2W, 

1924 In my opinion this docs not constitute a saleable interest; 

ment of incomo=tax. 


judgment. 


UANKm G J'— This is a reference by the uommissioner 

to uZo to inconte. 
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It appears that Mr. Trotman in 1924 was the owner of a business which he 
Carried on under the style of John Smoal and Co., Mr. Mundy the assessee, was 
engaged by Mr. Trotman ^ an assi.stant in the business. It may be that the 
word “assi^ant” is not a quite sufficient description and that Mr. Mundy might 
be described as Meager ; but Mr. Mundy began as a servant of Mr. Trotman and 
he had to begin with no interest save that of an employee in his master 's business. 
It appears that, by the 21st May 1924, Mr. Mundy had been serving his employer 
so well that for a good many years past it had been understood between them 
that, although there was no formal partnership, he had the position which 
Mr. Trotman d<scribed as ‘ ‘ virtually that of a quarter share-holder in the busi- 
ness.” The reason of this was that Mr. Mundy was being remunerated, it would 
seem, by 25 per cent, of the profits, and iir. Trotman held out to Mr. Mundy that 
he was going to make a will, that he wished to convert the business into a limited 
company and to give ill*. ]\liindy a share. As to his intention to give 
interest in this way, there is evidence of a letter of the 21st May 
^ saying that he is putting his intention into writing so that Mundy 

mght have a tangible guarantee of his position. Later on, it appears that 
Mr. Mundy was taking up the position that lie had been given a right to a 
quarter interest in the capital of this business, that he was a partner, or at the 
worst was a person who had an enforcibJe agreement with Trotmani to give him 
the mterwt of a partner to the extent of one-fourth share. Trotman was taking 

up the attitude you are not a partner in fact. It is true that I did promise tha! 

I was going to convert the business into a limited company and give you o 

quarter of the shares. That has not been done and you Mundv are not desirous 
any longer that I should do so.” Mundy was maintaining that he had an even 
n I’ namely, a right to a quarter interest in the business apart from any 

Wed oompany. In- that position, Mundy made an offer to 

f ^ was willing to take Rs. 70,000 for his quarter share of the busi- 
ness and there is no doubt, on the terms of the letter, that he was claiming it not 

what he aUeged to be his right. Now Trotman in reply did not admit that 
Atody h^ the right he daimed but he said that just as he was willing to con, 
VOTt the busffiess into a limited company and give Mundy one quarter of thi* 

^ willing to let MHuidy have Rs. 60,000 ie to give 

willingne.ss to give in kind. This offer waa^- 

Bs.60,000VpaymL7ormyqiLto?sLrJo7to^^^ 

tte authority^to fed ’f ^ 0 ^’ k “^ee, 

of the Mtuxly woiUd have a qna?to 

the end accept the offer of a qumer but as Mundy 

ended there, Accordingly, says the fcco^Lr^J^ the company that matter 
partnership proved- we ari ^“pissioner, there is no 

of Mundy as having the position virtn^ on the letter in which Trotman spei ' s 
Thereupor&^X share-holder in theTlsi! 

this does not constitute a saleable interest • and thf°^ ^ wy “In my apinion, 

payment to Mr. Mundy in^coSdwatSi ^ 

served him long and welL ” wnsiacration of the fact that the latter had- 


wgarded aol^ as an es groMa payment to M 


Mundy 


3?4 


N. S. MUNDY V. 


tion of the fact that the latter had served him long and ^vell. It may be quite 
true that Mr. iltind^' had no right of a partner; but he certainly was claiming to 
have that right and he was claiming upon grounds which, as far as 1 can see, 
may w'eli have had some foundation. The letter accepting Rs. 60,000 was a 
letter accepting it * ’ in pajunent of my quarter share ^ the business. ’ ’ We Lave 
to look at this sum and determhie the nature and character of the receipt from 
Ml*. Muudy ’s point of view. He, not Mr. Trotman, is the assessee. How r ad for 
what did Muiidy receive or acquire the money? He got it by pressing and I'leai 
eompinmising a claim to a partnership which claim was no doubt fairly formida- 
ble, for the gum of Rs. 60,000 would not have been given in eocchange therefor. It 
seems to me that the Income-tax Commissioner thought himself obliged on the cor- 
respondence to hold this to be an cx gratia payment in consideration of the fact 
that Mr. Mundy had served Mr. Trotman long and ■well, merely because he could 
not find that, in point of fact, there w*as a right of a partner in Mr. MUndy. In 
so doing, I think the Income-tax Commissioner has misdirected himself and I am 
clear tluit, on this eoiTcsiiondeiice alone Mr. Mundy took this money in satisfac 
tion of his claim to be entitled to a quarter share in the business. It seems that, 
there was a suit betw'een the parties in which an issue was framed “Did the 
plaintiff Mundy become partner with the defendant from April 1924.“ 

Now, this pa^Tuent of Rs. 60,000 was in settlement of Mundy ’s claim. 
That being so, it ai)pears to me tliat we have to consider whether such a poyment 
is “income, profits or gains” at all w'ithin the meaning of the Indian Income-tax 
Act If a man claims an interest in (he capital of a business and in the end 
receives Rs. 60,000 in satisfaction of all claims he may have in the capital of the 
business, is that income liable to income-tax? In my opinion, it is not liable *o 
income-tax and for the same reason that withdraw'al of capital from a finn would 
not bo liable to income-tax. Wc have not had the matter ai-gued by learned 
counsel for tlio assessee at any length ; but I may say that, if the assessee ’s ca-se 
had -depended upon his show’ing that the payment was within clause (vii) of Bub- 
section (3) of section 4, as at present^ advised, I should have thought that the 
payment being one arising out of business that clause did not apply. I am of 
opinion that the sura of money here concerned is not “income, profits or gadns” 
witliin the meaning of section 4 at all. 

A recent ease ih. Turner Morrisem amud Co., Ltd. v. Commissioner of Income- 
tax, has been cited to us on b-dialf of the Ckimmissioner of Income-tax. 

That case appears to have been decided under clause (vii) of sub-section (3) of 
section 4 and other arguments api>ear to have been addressed to the Court upon 
the question whether the sum of money there fell withm section 10, or section 12 
of the Income-tax Act. I do not observe that the case was argued upon the foot- 
ing Uiat the payment in that case was of a character such as would prevent it 
from being ‘ ‘ income, profits or gains ” at all within the meaning of the Income-tax 
Act. I think the special circumstances of that case probably account for the 
fact that this aspect of the question was not dealt with in the judgm^t. 
It appears from the terms of the Articles of Association of the Company that the 
Managing Agents had to take whatever remuneration the Company would agree 
to in its annual meeting. In the course of a year the Company went mto vol^- 
tary liquidation and, in these circumstances, assuming that there was no otter 
reason why the Managing Agents sliould not make a claim for %vrcmgful dismissal, 
it is obvious that they would have some difficulty in recovering much b> way oi 
damages for ^v^on^ul dismissal if their remuneration after doing the worlc was 
entirely in the hands of their employers. It would seem that, as the Company 
was being wound up, a large sum of money was paid t o the Managuig gen ^ 
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sum considerably in excess even of the remuneration which had been paid for a 
whole year in dther of the preceding years ; and, in these circumstances, it is 
perhaps not altogether to be ^vondered at that the sum of money(in that case was 
dealt with as a question of ex gratid payment made to the Managing Agents in 
consideration of the fact that they were losing their expectation of continuing to 
do business as the Managing Agents of the Company. In any ease, that matter 
is not on all fours with the question with which we are here concerned. If I am 
right in thinking, upon the correspondence in the present case that Rs. 60,000 was 
paid and received in satisfaction of a bom fide claim on the part of the assessee 
to be entitled to an interest in the capital of a certain business, it does not seem 
to me that that is liable to income-tax. 

Accordingly, the question propounded to u.s shoxild, in my opinion, be 
answered in favour of the assessee. The question is not perhaps very happily 
worded — “Was the Income-tax Officer correct in' holding that the applioant’s 
interest in the businetss did not amount to a partnership or to such an interest as 
would entitle the Income-tax Department to regard money received in exchange 
for it as a capital receipt and not income.” In my jud^ent, as to the latter 
part of that, question, the Income-tax Officer was not correct. Wlmther Mr. 
Mundy had or had not a right to a quarter interest in this business, if he received 
the Rs. 60,000 in satisfaction of a bonet fide claim that he was entitled to a quarter 
interest in the capital, the money so received is not taxable. 

The assessee will have his costs of this Refereneo. 

GHOSE, J. I agree, 

BUCKLAND, J. : — I agree. 


^668) IN THE COURT OP THE JUDICIAL COMMISSIONER. NAGPUR 


Before Mr. FitidUiy, Judicial Oommxissioner (md Ur. Additional 

Judicial Commissioner, 


(29th January, 1930). 

Seth Sheolal Ramlal 

V. 

The Commissioner of Income-tax, Central Provinces 


Assessee 


and Berar 




Referring Officer. 


liu^ie-tax Act {XI of 1922), Bee, 2 (1) 

^rioult^ral inccrr^If 


^ f^sessee by selling gin^d ootton instead of selUnn if 


Owming 
fkfnder it Hi 


<2\ of Judicial Case No. 20 of 1929], stated under Seo < 

s, Six. 
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Seth Sheolal Ramlal, calling himself a banker, and residing at Mnhogaon 
in the Chhindwara district, had returned an income of Rs. 17,819-11-6 for 
assessment during the year 1928-29. The Income-tax Officer looker! into his 
accounts and calculated his taxable income at Rs. 24,618 which he taxed. In 
arriving at this income, among other items, the Income-tax Officer disallowed 
bad debts amounting to Rs. 186-3-6 calling them “time barred long before the 
account year. He also calculated an income of Rs. 1,010 on the cotton grown by 
the assessee in his own villages and ginned by him in the New Mofussil Ginning 
Factory at Pandharkeoda, another village in the same district and sold in the 
markets of Bombay. The Income-tax Officer also found that an income of Rs. 450 
was concealed by the assessee and therefore under section 28 of the Income- 
tax Act levied a penalty of Rs. 28 on account of this concealment. 

2. Against this asses-sment two appeals were filed. One was against the 
order under section 28 and the other against the order under section 23 (3), i.e., 
as regards bad debts being disallowed and the income of Rs. 1,010 from cotton 
business being added. The first appeal succeeded and the penalty was remitted; 
but the second appeal failed on both points. The result was that the a.ssessment 
stood on the original figure. 

3. The assessee has now put in an application under section 66 (2) (copy 
enclo.sod)* in which he reque.sts that the following two points arising out of the 
facts of the case be referred to the High Court: — (i) Whether the Income-tax 
Officer is entitled to calculate profits on the cotton which is the agricultural pro- 
duce of the assessee ’s own villages simply because he gets it ginned in the ginning 
factory before he takes it to market for sale and a.ssess tax on such profits xinder 
the Indian Income-tax Act. (ii) Whether the asse.ssee is not entitled to the deduc- 
tion of any amount which ho had written off as bad debts in the account year if 
the amount became time-barred in the previous year. 

PACTS. 4. Point (i). The assessee o^^^^s 20 villages in the Chhindwara 
District. He has some home-farm cultivation also and along with some grains, 
grows cotton in 13 of his villages. He has no ginning or pres.sing factor}' of 
his own. In the account year he grow 186 Khandis and 4 maunds of cotton in 
his villages, took all this cotton to Pandharkeoda, another village in the district, 
where there are ginning and pressing factories and got it ginned and pre.ssed in 
the New Mofu.ssil Company Ginning Pres.s, and converted it into 101 bales of 
cotton which he despatched to Bombay and sold in the market thereof for 
Rs. 21,613-3-0, and took the whole of this income to his agricultural accounts. 
The Income-tax Officer while examining the accounts found this out and asknd 
the assessee to give him the market value of the Knpaa (unginned cotton) on the 
date on which it was ginned .so that, after taking into account the price of the 
cotton and the expenses of ginning and pressing it and the railway freight to 
Bombay, he could find out the extra income made by the as.sessee on this business. 
The asse.s.sec refused to give this information and the Income-tax Officer was 
compelled to take Rs. 10 per bale as the extra income made by the assessee, i.c., the 
income made by him after the process of manufacture had been completed and 
thus calculated the total income from this business to bo Rs. 1,010. 

OPINION. 5. The asse.ssee contends “that with the development of the 
machinery and the scarcity of labour, the ginning of agricultural cotton is now 
the process ordinarily employed by the petitioner and several big Malguzars in 


Not printed. 



COROaSSIONER OP INCOME-TAX, CENTRAL PROVINCES, 377 


the cotton districts to render the agricultural cotton fit to be taken to market 
and as such he should not have been charged with the i>rofits on the sale of such 
cotton and the levy of tax on Rs. 1,010 is simply wrong. * * He thus seems to rely 
upon section 4 of the Income-tax Act which exempts “Agricultural in- 
come” from taxation and upon section 2 (1) (b) (ii) which defines “agricultural 
income. ’ ’ In the first place it is not a fact that the ginning of agricultural cotton 
is now the process ordinarily employed by growers of cotton to render it fit to 
be taken to market. In the statement made before me, even the assessee has 
himself admitted that many carts of cotton are brought by cotton growers to even 
Pandharkeoda, where there are three ginning and pressing factories, and where 
this cotton in raw state is purchased by several companies and other traders. It 
is not so only at Pandharkeoda. But it is within the common knowledge of all 
in all places including Berar where cotton is grown on a large scale that the 
growers of cotton still sell it in the raw state and that it is mostly the traders 
including big companies who purchase it, and then gin it and press it and then 
send it to Bombay for sale in tho market thereof. My finding on the question 
of fact, therefore, is that cotton “is ordinarily sold in the market in its raw 
state”, as Kapas and the application of machinery to gin it and to sell it in 
Bombay was not the ordinary .process but was, as admitted by the assessee, re- 
sorted to with the object of making greater profit* This extra profit seems to 
have been therefore correctly assessed [The Killing Valley Company ^ Ltd. v. 
The Secretary of State for Zn<2ui,(l) and In the matter of Bikanpur Sugar 
concern, (2)]. 1 would submit that this question be answered in the affirmative. 

6. Point (it). — 'As the amount of the bad debts disallowed is very small 
and as the Department has already put in an application to this Honourable Court 
for appeal to the Privy Council in another important case on the same point, L 
under the powers given to me by section 33 of the Income-tax Act, have, for the 
time being, allowed this to be deducted from the total taxable income. Reference 
on this pomt is therefore not made. 


M. B. Kinkhede, and V. R. Dhoke, for the Assessee. 
D. N, Chaudkri, for the Crown. 


JUDGMENT. 


This is a reference by the Commissioner of Income-tax, Contral Provinces 
and Berar, under section 66 (2) of the Indian Income-tax Act of 1922. The 
applicant, Seth Shcolal Ramlal, Banker, o>vns various villages in the Chhindwara 
iJistnct. Amongst his crops ho grows cotton and it is apparently his practice 

iS « Ik 1 ^ ^ send it to a ginning factory at 

1 andharkcoda, another village in the same District. Having had the colton 

a price naturally much higher than he 
j\ nuve obtained if he had sold the crude produce in its original state The 

Income-tax accordingly assessed him on a profit of Rs. 1 010 
in following question has Wn 

cotton which is the agricultural produce of tho assessee 's 
4 because he gets it ginned in tho ginning factory before he 


Avninr if* behalf of tho applicant it has been urged before us that it in tn 
every way an advantagoons matter to have the ra^f^tC^n’l^ed rtraik^!^^!; 
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when the cotton seed has been extracted, the danger of fire is much lessened mn.h 
^ctTon^rmwmVrth in transport charges occurs. sXn 2 ™b 

<< lays down that agricultural income ^11 

nnv ..t T '""r" performince by a 

ny pr<w ss ordin^arily emploj'ed by a cultivator to render the produce raised or 

received by him fit to be taken to market.- It has been sugg^ted on bS of 

the applicant that, even assuming that it is not the general pmetice amongst the 

cul ivators to have their cotton ginned in the first instance as he d^TKb 

STafTd t?^btone ‘ W "-f *''« P’’®''*'® should be 

r «^>noril.v employed by an agriculturist" in the position 

finn fi ^ applicant. We do not think, however, that this interpreta- 

tion is the correct one. The process ^‘ordinarily employed by a cultivator- mu.st 

Inen^mpT’^^rV^^^T ordinary use amongst cultivators generally, and the 

ducel^frnm HnK'rf ^"^^me is concerned, only relieves the pro- 

u ^ he is a borm-fide agriculturist carry- 

ing on that business in the ordinary course of good husbandry. Again, although 

It may be distinctly advantageous, even from the mere point of view of transport 

to have the cotton ginned first, we are not prepared to hold that this process was 

essential in order to enable the produce to be “fit to be taken to market.- Any 

such interpretation would, in our opinion, involve an undue straining of the sub- 
section quoted above. 


3. It IS not disput^ that the applicant did obtain a profit of Rs. 1.010 by 
^optingr^ the cour.se he did adopt insteod of sollinff the unffinned cotton. The 
Commissioner of Income-tax has piven a definite findinsr that the pinning of a^ri- 
cultural cotton is not at present the uroccss ordinarily employed by growers of 
cotton to render it fit to be taken to the market. We cannot go behind that find- 
ing of fact which was. as a matter of fact, largely based on an admission made by 
the aRScssee himself. On the question of law we have held that the Commissioner’s 
interpretation of section 2, sub-seetion (1) (b) (ii) of the Income-tax Act is 
correct. 

4. We are of opinion, therefore, that the position of the applicant cannot 
be upheld and we, therefore, ans^ver the question referred to us in the affirmative. 
The applicant must bear the costs of the Commi.ssioner of Income-tax. We fix 
these at Rs. 75. 


[359] PRIVY COUNCIL. 

ON APPEAL PROM THE HIGH COURT OP JUDICATURE AT BOMBAY. 

Present. — Lord Blanesburgh, Lord Warritigton of Clyffe and Sir Char^ Sargant. 

(30th January, 1930). 

The Trustees Corporation (India) Limited . . AwIIants. • 

V. 

The Commissioner of Income-tax, Bombay . . Respondent. 

« 

Income-tax Act {XI of 1922), Secs. 4, 10, 24 {!)' and 66 — Indiani Company 
incorporated for dealing in shares — Agreement to purchase Burma Corporation 
shares — Price not paid m cash hut in allotment of shares in Vendee Company — 
Substantial difference between market value of shares purchased and face value 
Q^ifires allotted — Burma shares not delivered to Vendee Company but resold by 


■ 


• L. R. 67 I A. 152; !. L. R. 54 Bon. 437 ; 59 M. h- J. 243, A. I. R. (1930) P. C. 161. 



9 


COmilSSIONER OP INCOME-TAX. BOIVIBAY. • 


379 


Vend/yrs — Sale proceeds less than the face value of allotted shares — Deficiency 
claimed as a tmding loss by Indian Company — Indiam Companiy if entitled to 
take face value of its shares as purchase price of Burma shares — Scope of 
Sec. 66. 

The Appellant, an Indian Caynpamy promoted on the 10th February, 1920 
by two English private Companies, on the same date entered into a>n agreement 
with me latter for the purchase of a large block of shares held by them in Burma 
Corporation, Ltd., wi, consideration of allotting to the vmdors <m equal number of 
its own shares of the face value of Bs. 200 aTid in pursuance thereof allotted to 
them a moiety of the shares to he so allotted. The English Companiies never 
handed any of the Burma shares to the Appellant within the period of 3 years 
fixed for delivery and on the llth November, 1923 entered into a supplementary 
agreement iiiter alia providing for extension of time for delivery by three more 
years, remittii^- the allotment of the other moiety of the shares and giving them 
power to sell tf^^hares with the AppellanVs consent; the sale proceeds together 
uhth dividends w&e paid over to the Appellamt. In Jamcary, 1924 the Burma 
shares were accordingly sold, in London by the English Companies at a price of 
Rs. 168 per share, the sale proceeds being kept by theyn as a deposit by thhe AppeU 
Imt. 

On an assessment to super-tax in respect of Wie dividends from Burma 
shares and interest amounting to ovter 20 lakhs, the Appella/nt claimed to set off 
an alleged less of about 50 l^hs from the sale, calculating this loss at the diffe^ 
rence helAveen the face value of the shapes allotted and the sale price of the 
Burma shares. The Income-tax authorities held that the tramaction regarded as 
a purchase and sale of shar)es was illusory altogether, that the Appellant was not 
entitled to take the face value of its shares as the price paid for Burma shares and 
that as the market value of the Burma shares 'on the date of the agPeement to 
purchase was only lis. 98-14117, there was really no loss but a profit. On a refe^ 
rence to the High Court under Sec. 66 of the IncortVe-iax Act, the High Court up- 
held the assessment. On appeal to the Frivy Council, 

HELD, that the real valuo^obfectively of the shares of the Appellant Com* 
pany would not be their nominal 'or face value but only the intrinsic value of the 
Burma shares exchanged therefor, as a company by the issue of a share credited 
with a definite sum as paid thereon would not become a debtor to its shareholder 
in respect of that full amoun^ and that consequently no loss was sustained by the 
AppeUmt. 


HELD, further that as the agreement did not embody in any real sense rt 
purchase of the Burnm shares but xmly a right to receive a sum of money being 
their sdde proceeds, the Appellant did not sustain any loss, the English Companies 
remaining liable for the discount materialised b y th e sale, at which the Appellant 
Co7npany*6 shares must be held to have been issued. 


^^Moseley v. Koffyfontein Mines, Ltd, (1904), 2 Ch. 108, Applied. 

> Before a qi^stion is entertained by the High Court under Sec. 66 of the 
Income-tax ^It, the preliminary statutory requirements iheneumder must he 
strictly complied with. > 

Scop^amd limits f^ike applicahiliiy of the rule in In re. Wragg disctisserf 


preferred against the 


.ndgment of the High Court at Bombay (Martin; 









or the Appellants 
the Beroondent. 
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JUDGMENT. 



M l IS an appeal from a judgment of the 

Jligii Court ot Judicature at Bombay, upon a reference made to that Court by 

A section 66 (2) of the Indian Income-tax 

Act, IJ^— Iho substantial question for decision by the Board is whether the 
appellants are liable to pay Indian super-tax for the year 1924-25 on the footin*' 
that at the least they made no loss by, so that they arc entitled to no credit in 
respect of, the rc-alisation of a certain block of shares in the Burma Corporation 

ml If January, 1924, in the circumstances now to be stated 

ihe High Court have held them to be so liable. Hcncc this appeal. 

TJie appellants, who -will be referred to as the Indian Company, were in- 
corporated under the Indian Companies’ Act on the 10th February, 1920 with a 
nominal capital of seven crorcs of rupees, divided into 3,50,000 shares of 200 
rupees each. Promoted as a private company by two English companies, the 
Share Guarantee Trust, Limited, and the Intercontinental Trust (1913), Limited, 
all tlie issued shares of the Indian Company, with the exception of one share taken 
by each of the two nominee subscribers to its Jlemorandum of Association, have 
thi-oughout been held by one or other of the English Companies. Their joint con- 
trol of the Indian Ck)mpany has thus been in every respect and at aU relevant 
times complete. 


That Comi)any was really established that it might acquire from the 
English Companies, as a single block of 312,817 shares, two separate iioldings in 
the Burma Corporation, Limited, of 134,705 shares belonging to tlie Share 
Guarantee Trust, and of 178,112 shares belonging to the Intercontinental 
Trust. The nominal value of each of these Burma Corporation shares was £1. 
They were all fully .paid, and they stood in the London market at the high price 
of £14 each. 


The terms of their ac<iuisition by the Indian Company were contained in 
two sels of agreements. To one set, one of the English Companies was party 
disponing: to the other set, the other. But tlie agreements of each set wei’e of 
even date, and their terms were, muUitis jnutanciis, identical. Moreover, since 
their execution, the respective outstanding interests in the shares of the two dis- 
»)oning Companies imvo been dealt with as if theirs was the interest of a single 
person in the entire block. Accuracy, in the circumstances, will accordingly not 
be scriou.sly endangered, while brevity and convenience of statement will alike bo 
served if their Lordships in what follows proceed, unless otherwise stated, upon 
tlio assumption that the entiro arrangement was embodied in a scries of composite 
agreements made between the tw’O English Companies on the one side and the 
Indian Company on the other. 

It was by two such agreements executed on the 10th February, 1920 — the 
day of its incorporation — that tkc Indian Company’s interest in the shares 
originated. 

Tlio first of these two agreements resulted in a simple contract for the pur- 
chase by tlie Indian Company of the whole block of the Burma Corporation shares 
in consideration of the issue of an equal number of shares in the Indian Company 
credited as fully i)aid : and, as some form of reconstruction of the Burma Corpora- 
tion WHS aj)parently then in prospect under which each share in the Corporation 
v^ould in due course be exchanged for 14 shares in Burma Corporation (India), 
LimitCM.1, the agreement contained a provision that if this exchange took place, 
prior to completion, the sale and purchase should apply to the shares so ex- 
changed. The effect so far was that the Indian Company acquired 312,817 of 
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Burma Corporation shares of £1 each, or their equivalent, in consideration of the 
issue of 312,817 of its own shares credited as fully paid. And the two separate 
agreements embodjdng that result were duly filed. 

But the real transaction was contained in the second of the two composite 
agreements already referred to, the terms of which were not intended to be filed, 
and were not filed. 

By this second agreement, subsequently referred to between, the parties 
dJid here as the x)rincipal agreement, out of tho 312,817 shares of the Indian Com- 
pany representing the then consideration for the Burma shares, one-half — or 
156,408 shares — were to or by direction of the respective English Companies to 
be allotted immediately, while the remaining shares were lo be allotted at the 
rate of one share for each two shares of the Burma Corporation as delivored to 
the Indian Company. Somewhat inconsistently 25,000 shares in the Burma 
Corporation were to be delivered to the Indian Company forthwith, while deli- 
vei*y of the “undelivered shares”, as prescribed, was to be made on such dates 
as might be mutually agreed. The whole were, however, to be delivered within 
three years — that is before the 10th February, 1923. In the meantime posses- 
sion of the undelivered shares was to be retained by the English Companies, and 
during the period prior to completion these companies were given power from 
time to time to deposit and charge the sliares for their own liabilities joint or 
several or for their liabilities jointly with any other parties up to a limit of two 
and one-half million pounds sterling. Tfie English Companies were also, by a 
clause numbered 4, given power with the consent of the Indian Company to sell 
any of the undelivered shares and either to utilize the proceeds of sale in dis- 
charge of such liabilities, in which event— and this, as will later appear, was a 
significant provision— the purchase consideration was to be “proportionately 
reduced” — or to remit the proceeds to the Indian Company, in which event “the 
equivalent purchase consideration for the shares “—another significant nrovi- 
sion— was to be duly allotted. ^ 


, , . 156,408 shares of the Indian Companj credited as fully paid were 

duly issued by that Company as provided by the principal agreement. It would 
r . ? liarmonize with the other provisions as to aUotment the 

immediate dehvmy to the Indian Company of the 25,000 Burma Corporation 

nof ^ ^ ““owed to arise for neither these shares 

On deUvered to the Indian Company, 

metion expiration of the period limited foroom- 

Ind^ian’pnJn * “““ “fppooed was that three years before 156,408 shares of the 
Indian Company had been issued as fully paid, and, so far, for nothi^ 

on unchanged a further <feomposite agreement was, 

of vfriatL„^T''“'-“^®/ by the parties, suppleLntal to and by wt^- 

Or R.,™ ^ origmal arrangement. By this time the 312,817 sh^es of 

the Burma Corporation, Limited, had become 4,379 438 shares of thn Ttirnn. 

of R3. 10 each; aild by tie 

for thii^ it was agreed by the Eiieli<!h nnmnnnioo In consideration 

the ^ “nporta^eTtKe pufe^^S^ of 
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Ill a case like the present where the Indian Ckimpany was throughout 
merely anotlier name for the English Companies acting in concert, it would 
pci'haps have been remarkable if these arrangements, elastic as are their terms, 
had not been worked out so as best to meet the convenience of the two English 
Companies. And so they plainly were. The shares sold remained in the res- 
pective names of the two companies, who between th’ m received and retained 
all the dividends; when the sliarcs were sold they received and retained the en- 
tire purchase price: it was only after their sale, actually effected in 1924, that 
these receipts were even brought into the accounts of the Indian Company; and 
even this seems to have been little more than a book entry, for, as appears from 
tlie evidence of Mr. Sandeman, a director of that Company, no part cither of the 
purchase price or of the dividends had even then been received in India. They 
remained in England, presumably under the control of the English Companies, 
and as late as December, 1926, they were according to his statement, still 
there. 


But this course of dealing, independent as it was of the Indian Comi-any, 
really involved little more than a generous interpretation in ffTie English Com- 
panies’ own interests of the actual provisions of the agreements themselves whicli, 
properly understood, embodied an arrangement of a most unusual description 
in no way characteristic of the simple transaction of purchase and sale set forth 
in the filed agreements. 


The agreements left the English Companies with, in effect, the same 
dominion over the shares as they enjoyed before their so-called sale. With the 
consent of the Indian Company, which was the merest formality, the English 
Companies might sell the sliares ; without even that form of consent, they might 
pledge them for their own debts or for the debts of themselves or other parties for 
a sum or sums up to as much as 2^ million pou nds . Had the English Conioanies 
pledged the shai'cs up to that limit, and had their value fallen below ii— and 
their value did fall far below it by the beginning of 1924, if not before— it would 
have been'open to the English Companies within the terms of their agreements 
to withdraw theiiares from the Indian Company altogether and retain, foi noth- 
ing, their 156,408 fully paid shares in that Company. Further, H they sold any 
of the shares, at whatever price, on tendering that price, however small, they 
were entitled to one fully paid share of the Indian Company for every 28 rupee 
shares sold, whatever the discount involved. Finally — and this was the event 
which happened — on a sale of the shares under the 1923 agreements and on their 
accounting for the proceeds, the English Companies were entitled to retain the 
whole of their 156,408 issued shares irrespective of the excess of their par 
value over the only sum received by the Indian Company in respect of them. 
As a matter of fact the deficiency below par value on tho realisation in 1924 
amounted to as mucli as Rs. 50,04,972, representing a discount of approximately 
Rs 32 on each of the 156,408 shares of the Indian Company. 


In truth the agreements did not in any real sense embody a purchase of 
Ihe Burma Corporation shares by the Indian Company, in consideration of the 
issue of fully paid shares of that^Company. More truly the so-called purchase 
was an elaborate arrangememt under which while, it is true, the Indian Company 
might in certain events have received delivery of the Burma Corporation shares 
in snecie it was just as likely that the Indian Company, getting everything to 
which under the agreements' it was entitled would receive a sum of money oidy, 
a sum which it was under the arrangement bound to accept m satisfaction 
whatever its amount might be. And, if their Lordships may here convenient y 
so far anticipate, the Indian Company has in the events ^^^eived and diUy 
received money only for its shares so issued as fully paid. And not only so, 
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^^04,972%™’^ “ 

In the actual result, therefore, the shares have been issued by the 

^ discount of tliat amount, and as this is the sum which in 
this litigation and upon this appeal the appeUants, the Indian Company con- 
tend represents the loss sustauicd by them in respect of this transaction’ it is 
convenient to ask at once whether, even as so far stated by their Lordshins the 
facts do not furnish an immediate refutation of that contention. ^ ’ 

It is of course necessarily grounded on tiie assumption that these issued 
^arcs of the Indian Company are in the hands of tlio English Companies fuliv 
paid and free from any liability for calls or otherwise. If the English Comoa 
mes remain between them liable for the discount which has in fact fow 
hzed then it necessarily follows— for no doubt as to the solvency of either English 

sriiri 

neither®in\he’Hlgh Commissioner, 

dealt with so simply Sir 

further aspects. ^ ^ cordingly will proceed to consider its 

the Burma herr'eSSem^T’ 

them in England at 8s a ^ or tLy sold 

m^ing a total consideration of Rs 2 62 76 69 fi^ exchange-^ 

of £5 :12s. for each £ sharrin the equivalent to a price 

were, as has been stated worth in Britifh ^ Burma Corporation. These shires 
and there can be urdouM tta tlfe ^ Pebruaiy, 192^ 

their agreements with the Indian Comnanv^^oi^f entering into 
loss which they would have been spared hmi thf England a very serious 
heir Burma shares uponThropeSket Nor disposed of 

this loM has really provoked the complnint made 

case. But although the En^IitsK . Company in this 

question here’ is not wLtW the EntlLh^P^ Company’s only 
lamed a hea\y loss, but whether the Indmn ComnSv?*>f^ Compames have sus- 
all. And on the assumption which their T nwi Puuy has sutamed any loss at 
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the Company was then c>ititlod to a free Burma Corporation £1 share for each of 
its 312,817 shares issued or to be issued was, at the then high rate of exchange, 
98 only. How far that \’alue would stand to be reduced if each Burma share 
instead of being “Good delivery” was one subject to the reservations and so 
forth of the principal agreement has not been gone into, and it need not for the 
present purposes be hero exidored. Rs. 98 may without deduction be taken to be 
the value of each of tlie 156,408 shares issued in February, 1920, on the foot- 
ing on which they were tlien issucxh And in the first stages of their present 
dispute with the Revenue, the Indian Compan.v, through its accountants, was 
prepared to adopt the then actual value of its shares issued as the criterion by 
which should be determined the question whether it had or had not sustained a 
loss on ultimate realisation. Its claim on this footing, however, was that the 
release on the 14th November. 1923, of the Indian Company’s obligation to issue 
312,817 shares or any shares beyond the first isstic of 156,408, operated retros- 
pectively to double the value in 1920 of these issued shares, go that each share 
must be taken to have then represented for the Company an expenditure of 
Rs. 196. When, however, it was pointed out that wliilc this release of 1923 
might enhance the then value of the issued shares in the hands of their holders, 
it in no way enhanced their value to the Indian Company in 1920, seeing that 
the shares had then been parted with once and for all, the alternative contention 
was put forward, on behalf of the Indian Company, and it was th(^ contention 
placed before the Board, that the value to the Indian Company of its 156.408 
shares at the date of issue must be taken to have been their nominal value 6f 
Rs. 200 each, no more and no less, on which basis the Indian Company Has on 
realisation sustained, as is admitted, a loss of the above sum of Rs. 50,04,972* 

The Indian Company’s claim to have this loss allowed ns ft deduction 
from its super-tax assessment was in the first instance rc.ic<4cd by the Senior 
Taxing Officer, not however beeause the loss had not been sustained, but because 
in his view, it was a capital and not a revenue loss. 

After a series of appeals, in the course of which the view was taken that 
in the circumstances no loss of any kind had been sustained, but, on the con- 
trary, a large profit had been made by the Indian Company, the High Court 
finally, by order dated the 17th December, 1925, under section 66 (3) of the 
Act, directed the Commissioner of Income-tax to make a reference to thfe High 
Court of the following question of law arising out of the Indian Company’s 
super-tax assessment for tlic year 1924 : — “Whether the Commissioner of Income- 
tax was not bound in law to take as the price paid for the Burma Corporation 
shares the nominal value of the shares allotted (by the Indian Company) in 
payment therefor.’’ 

The Commissioner duly made the reference required and, on the matter 
coming before the High Court for hearing on the 5th October, 1926, that Court 
made an order purporting to be made in pursuance of section 66 (4) of the Act 
directing the Commissioner to deal in particular with a further question, 
namely, whether the alleged loss was a capital loss, and to find further facts 
and generally to amend fhe ease. The Commissioner, after a further hearing of 
the parties, stated an additional case, and submitted to the Court two further 
questions, namely: — (A) Whether the alleged loss in question (if any) was a 
capital loss or revenue loss; and(B) Whether the alleged loss in question (if any) 
can be taken into account in view of fact that it had accrued and arisen 
outside British India in view of the provisions of sections 4 (1) and (2) of the 
Income-tax Act, 1922. 

Their Lordships propose now to deal only with the original question, 
although they must refer agaih to the circumstances in which tho other two 
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were stated. With reference to that question, the Commissioner, in Ms original 
letter of reference, after stating that each share of the Burma Corporation had 
been admitted by the Indian Company’s accountants to be worth only Rs. 98 

V submitted that the only reasonable inference waS that 
each share of the Indian Company was only worth that amount. This findin^^ 
was not in question before the Board. In his second letter of reference dealini 
with the contention which had then been set up that the case of In re Wraoo(l) 
required the nominal value of the shares issued and that alone to be taken the 
Commissioner, after a full review of the arguments wMch their tordships halve 
already discussed, stated his conclusion of fact to be that the whole scheme was 
as a simple purchase and sale of shares, iUuaory, 

iQOft came before the High Court, and on the 5th March, 

pronounced the judgment from which the present 
appeal is brought. Its view broadly was that the Court was broMht 
under no compulsion by the decision in 7n re Wragg(l) to take the 

pi^cnting the price paid by that Company for the Burma shares. The present 

SioVst.Td'l,7A r exception^tX! 

uecision starca by a. L. Smith, L.J., m his judgment in In re Wrn/tnf'i^ 
i^ued oZd'nofhavc Exceeded K Company as 
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a purchase and sale of shards wLXso^ aw!tw “m ’■®«^ed as 
much can be said In re Wraoffd) has ^ wMch bo 

I^rned Commissioner, as one of fact was Mndin^ thg oonelusion of the 
also binding upon the Board, supported as “ 

which attention has already been called earlie^n 

the decision in 7^* Wra^Jfl to be supposed that in their view 
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in respect of the shares issued to them, these Companies could successfully rely 
upon In re Wrngg{l) as a defence, that result in their Lordships' opinion would 
have no influence upon the fortunes of the appellants’ present appeal. 

In rc was one of many cases — In rc Almada and Tirito Com- 

pa?iy(2), Ooregiim Gold Mining Company v. Ropcr{Z), The Eddysiont Marine 
Insurance Company {•^), arc other notable examples — in which the question, al- 
ways as between a Company or its Liquidator on the one hand and the allottee of 
the shares issued as fully paid on the other, was whether in his hands the shares 
were held free from liability for calls or otherwise. There is no such question 
here. To this litigation, tlie English Companies, the allottees of the shares, are 
not parties, nor in law, arc they even privies. The issue is one between tho 
Revenue and the Indian Company only, and the sole question now is what was 
the real value objectively of the fully paid shares issued to the English Com- 
panies by the Indian Company at the date when they were in fact parted with. 
It is not disputetl by the appellants'the Indian Company, that the intrinsic value 
of tJiese shares, if it had then exceeded their nominal value would have had to be 
returned as their true value. But their contention is that if, although judged 
by the same tests, their intrinsic value was then less than their nominal value, 
that last value, and no less, must be returned as their true value. This, they say, 
is the re.sult of In rc ir;'«yy(l). 

Their Lordships have .some difficulty in grasping the argument. First of 
all, it is clear that there are some limitations to be placed upon the influence of 
In re IFrayyfl). If, for example, the shares hero had been issued to an indivi- 
dual who died on the next day, it could hardly even have been contended that by 
reason of In re Vi'ragg{\), his estate would be charged with death duties in res- 
pect of any other than the real value of the shares whether that value was above or 
below their nominal value. Again, if immediately after the issue of the shares 
here the Company, upon proper resolutions passed, had presented a petition for 
the reduction of its capital on the ground that except to the extent of Rs. 98 
per share its is.sued capital of 156,408 fully paid was unrepresented by available 
assets, can it be sui)po.sed that In re Wragg{l), would, of itself, have been any 
obstacle to an order confirming the reduction being made? "N^y then should 
that decision stand in the way of the real value of the shares being now in like 
manner ascertained? Their Lordships can only suppose the answer to be that 
the view is subconsciously assunu-d that a company by the issue of a share cre- 
dited with a definite sum as paid thereon, becomes in some sense a debtor to its 
shareholder in respect of that full amount. But of course that is not so. A 
company is in no sense debtor to capital. Lee v. Neuchatel A^plialte Com- 
pa'nj/(5), Verner v. General Trust{6). The amount credited upon a share may, 
as between one shareholder q.nd another, while the Company is a going concern, 
determine the i)ro])ortion of profits receivable by him as dividend, and, in a 
winding-up, his proportion of surplus assets. But it has no influence to extend 
or increa.se tlie aggregate amount available for division in due course of admi- 
nistration amoTigst the whole body of shareholders; nor does it make the company 
a debtor for any sum at all. • 

In their Lordships* judgment accordingly the decision in In re Wragd(\)f 
ought to have no influence iipon the question now raised, so that, however its 
claim be regarded, this appeal of the Indian Company fails. 

Before parting with the case their Lord.ships think it right to allude 
to the presentation to the High Court of the two additional questions to which 
they have already made refereince, but which it is unnecessary for t hem further 

(2) 38 Ch. Dlv. 416 

(4) (1803) 3 Ch.9. 

■|6) (1894) 2 Ch. 239. 


(1) (1897) 1 Ch. 706. 

(3) (1892) A. C. 125. 
(5) 4lCb. Div. 1. 
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to consider. In, the present case the only result of the presentation of these two 
questions was that a final decision of the case, on the first and only essential 
question, was delayed for ne^ly a year and a half and much additional expense 
was in^rred, Tlieir Lordships are fully alive to the circumstances in which the 
High Court was constrained to direct that these further questions should be 
referred to it for consideration, and the result in the present case of the order 
then made merely serves to confirm the view of the Board that the High Court 
will, m future cases, be well advised to require, before they seek to entertain 
any questions under section 66 of the Indian Income-tax Act, that the prelimi- 
nary requirements of the section are strictly complied with. 

The stringency of these requirements is clearly deliberate. It is the inten- 
tion of enactment that the High Court is not to be flooded with such applica- 
tio^ The object is salutary and in their Lordships’ judgment the High Court 
will be well advised, before they entertain any question under the section, always 
to see that the preliminary statutory conditions have been fully observed. 

Upon the whole case, for the reasons they have given, their Lordships will 
humbly advise His Majesty that this appeal be dismissed with costs. 

E. F . Turner & S<»is, Solicitors for the Appellants. 

The Solicitor, India Office, Solicitors for Respondent. 


(360) IN THE HIGH COURT OP JUDICATURE AT PATNA. 
Before Justice Sir Leonard Adami, Kt, and Mr. Justice Kuluumt Saliay. 

[10th February, 1930J 


Ganesh Das Kalu Ram 


• « 


Assesses 


V. 


The Commissioner of Income-tax, Behar and Orissa 

»rdf *r,.i a-ApUMi.. to cZrt, .SmiJSoT?. 

a^^essee u;/io aiUwed his copy application for the Assidant 
Commissioner s order to he struck off for nom^rasecution applied to the Tommi? 

(2) moTthan a nTonthlmt the AsM 
Commissioner's order and m Commissioner dismissed it as time h^ret 

mwintaMf.’ to the High Court under See. 66 (3) 


JUDGMENT. 

of the the preliminary objeetion on behalf 

on the '^92^ Commissioner of Ineome-tax 

pleader. On Sa March l<)20 tt. v ® Petitioner or hia 

information what numberof oPBl^ed for copy and receive.1 

by the petitions Md^o on the ^"1 further steps were taken 

tii© file On til A Afk 4 . 1 . d April the application- for copy was struck off 
«e lue. On the 4th Aprd the petitioner made an appUcation SdTsSa 66 
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sub-Beetion (2). The Commissioner on the facts refused to admit the application 
on the ground that it was barred since section 66, sub-section (2) allows of only- 
one month froni the date of the passing of an order under section 31 or under 
section 32. This being so, under sub-section (3) of section 66 the petitioner 
could not come up to this Court for assistance. 

It has beeai argued before us that time ought to have been allowed for 
obtaining a copy of the order of the Assistant Commissioner and it should have 
been excluded in reckoning limitation. But the learned Advocate for the peti- 
tioner is unable to state before us how he got a copy of the order or what time it 
took to get it. The record shows that he took no steps to get the required copy. 

The application must be dismissed with costs : hearing fee two gold mohurs 


(361) IN THE HIGH COURT OF JUDICATURE AT RANGOON. 

Before Sir Guy Rutledge^ Kt., Chief Justice, Mr. Justice Ormiston 

and Mr. Justice Brown. 

[28th February, 1930] 

K. K. C. T. Chettyar Firm . . Assessees. 

V. 

The Commissioner of Income-tax, Burma . . Referring Officer. 

Indian Income-tax Act {XI of 1922), Sec. 10 (2) (m ) — Partnership 
deed — Provision for taking loa'ns from partners — Partners* investments, if 
genuine Imns — Interest in respect of pojrtners* loans, claim for deduction of. 

Under a partnership deed in respect of a money lending business the 
partners were to contribute equally the capital amount of Rs. 27,500 avd to in- 
vest in deposit as fixed or temporary loans for the business such sun\s of money 
at their command at such rates of interest as may he agreed upon, these 
loans to be distinct from the original capital ai\d to be treated on the same footing 
as borrowings fixan strangers. On aji a.S6esswe7ti to income-tax the firm claimed 
deduction of the interest paid in the account year to the parpners on their invest- 
ments. This claim was disallowed on the ground that having regard to the small- 
ness of the origirSal capital, the absence of any document evidencing the loans and 
the large borrowing from Banks, the paHners* investments were merely surplus 
capital and not genuine capital loans to the firm, 

HELD, (1) that the Income-tax authorities were iwt entitled to hold that 
the investments in the firm in the names of the partners did not represent genvuine 
borrowings by the firm, 

(2) the sums credited to the partners in the firm*s accounts as interest 
on capital borrowed from them was an admissible deduction wider Sec. 10 (2) 
(m) of the Income-tax Act. 


CASE. 

1 have the honour to refer to the High Court under section 66 (2) of the 
Indian Incomo-tax Act, 1922, questions of law arising out of the order vmder 
sG’ction 31 on the appeal of the K. K. C. T. Chettyar Firm, Rangoon (hereafter 
ealled the firm), against its assessment for the year 1928-29. 
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2. The facts are as follows: — 

fa) The firm which carries on a money-lending business at Rangoon 
consists 01 two partners both Hindu undivided families— K. K. C. T. Chidam- 
baram Chettyar and his sons: A. R. S. A. Narayanan Chettyar and his brother. 


(b) A copy of the deed of partnership, dated 9th July 1926 is attached 
and marked A*. According to this deed each partner has a half share in the 
partuersliip and each has contributed half of the total shop capital of the part- 
nership which is Rs. 27,500. The deed further provides that each partner may 
lend money to the partnership, such loans to be treated on the same footing as 
loans taken from strangers. The provisions of this deed were in force at the 
tiinc of the assessment. 


(c) For the year 1928-29 the Income-tax Officer assessed the firm on an 

^ assessment order is attached and marked 

The Item m dispute out of which this refereuce arises is a sum of 
Rs. 26,0n-0-3 made up of two sums of Rs. 8,369-1-9, and 17,647-14-6 shown in 
the firm s accounts as paid to the first and second partners respectively as inte- 
rest on investments standing in their names in the books of the firm. This item 
disallowed as being interest on the surplus capital of the partners not admis- 

of the Act. This disallowance wl uphdUyX 
Sed c“““’ ““ ^ o' "*0 orders att^ 


Income-tax Officer found that the money employed by the 
firm in its business consisted of Rs. 11,45,800 made up as foUowsT— ^ ^ 


Shop capital 

Investments in the name of 1st partner 
Investments in the name of 2nd partner 
Loans from banks in Madras 
Loans from banks in Rangoon 
Other liabilities 


Bs. 

27,500 
. 86,000 
. 1.82,300 
. 4,00,000 
. 3,00,000 
. 1,50,000 


11,45,800 


Court :-*‘Where a partn^ iTldjufon ^ am a^ed to refer it to the High 

l^ds to the partner^ip a certain ^m of subscribed by him 

that in respect of this loan he is to the ^tmet understanding 

.« A... 1 &, ss ss»srs"£i‘s‘'z '3 
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this form. On the view I take of tbo ^ cannot refer the question ii 


partners do not renrescM a ^ A™ i 
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" * Not PrifiUrf ^®>0I7-0-3 credited to ti 
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paitiieis in the firm s accounts as interest on capital borrowed from the part- 
ners an admiss.blo deduction under section 10 (2) (iii) of the Income-tax Act? 

4. 1 have come to the conclusion that the investments in question are 
not genuine borrowings of capital by the firm. I am moved to the conclusion 
by various facts. Tlae first is the very small amount of siiop capital. It 
appears to mo that this is a merely nominal sum having no relation whatever 
to the business which lias been done by the firm for many years past. It is 
in the circumstances just as much a nominal sum as if the firm had entered 
a sum of Its. 2 as its capital. And if it is not open to this Department to find 
that a sum so small as this sum of Rs. 27,500 is nominal when it represents 
only lj40th of the amount of capital used in the business and only lllOth of 
the total investments of the partners in the business, then it would be possible 

for any firm to contend successfully that the whole of its capital with the excep- 
tion of a rupee or two is borrowed. The next consideration is that there is no 
document such as a pro-note evidencing the loan. Reliance is placed on the 
entries in the accounts and the stipulation in the dec-d of partnership regarding 
loans by partners but since the firm’s contention is that these are loans on the 
same tooting as loans from strangers I do not see why pro-notes were not exe- 
cuted as they would have been if the money was borrowed from strangers. 
Another point is that on such a sraaU nominal capital the firm would not be 
able to raise seven lakhs from the banks unless they could show that the partners 
had much more than Rs. 27,500 invested in the business. The facts t flren as 

^ genuine borrowing of capital. 

Inrt nn ^ coutcntion Is that in spite of the dispro- 

portion between the amounts of extra capital put in by the two partners, Lb 

from ^ ® ^ f of profit realised 

TrirpmanuS^the Lr/r " • 


5. If tho High Court holds that there is no evidence on which I can find 
as a fact that this is not a genuine borrowing of money by the firm, I still submit 
that the item iii question is disallowable since it does not fulfil the conditions 
prescribed in section 10 (2) (iii). That section allows interest on borrowed 
capital only where the payment of interest thereon is not in any way depen- 
dent on the earning of profits. In the case of a firm my submission is that the 
payment of interest /to partners is dependent on the earning of profits in 
every case sinco if there are no profits, the only fund out of which the interwt 
could come is .the partner’s own capital. In the case of a dissolution this would 
lead to the absuidity of a partner paying interest to himself out of his own 
capital. In the present case the shop capital is given as Rs. 27,500 and the inte- 
rest claimed is almost as great. A loss in one year would wipe out the whole 
of the shop capital and then where is the interest on these investments to come 
from? If it is to be paid at all it must come from the partners’ pockets and in 
that case the result would be that a partner would have to forego the amount of 
interest on his advances corresponding to his share in the firm — in this case a half. 

6. The IMadras High Court on a finding that there was a genuine bor- 
rowing of capital from tRe partners, decided that the interest on the amount 
borrowed is an admissible deduction under section 10 (2) (iii). But this deci* 
sion appears to have overl(^oked the contrary decision in In re LaUa Mai Hardeo 
Das{l), and it is desirable that the matter should be decided by this Honourable 
Court for this Province. 


Foucar, for the Asscssees. 

Government Advocate, for the Crown. 


(1) 1 I. T. C. 266. 
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ORMISTON, J. : — This is a reference by tlie Commif^ioner of Income-tax 
under section 66 (2) of the Indian Income-tax Act, 1922. The K. K. C. T. 
Chettyar firm consists of two partners. TIic partnership deed, dated the 9th 
July, 1926, recites that the parties as partners have been carrying on business 
chiefly in money lending for about a decade in Mogul Street, Rangoon, under 
the style of K. K. C. T., ‘‘each part.v holding one half share in the partnership 
and contributing equal share of capital amounting to Rs. 27,500 in all.” Clause 3 
sets out that the partners resolve, (a) that the partnership is to continue up to 
January, 1928 and thereafter as long as they desii*e to continue in partnership 
cither m the same equal shares or otherwise, (b) to embark on business other than 
money lending as may from time to time be expressly agreed upon, and (e) “also 
Mch of iis to invest as deposit on fixed or temporary loans such monies as we may 

mtcrest between the partnership on the one hand and 
tim . 1 *^*' ^ other and sue!i depo.sits or loans shall have nothing to do with 

ii ^ invested and be treated exactly on the same footing as any borrowing 
fiom strangers. The natural construction of sub-clause (c) is that it should be 
read as if after tlio word “at such rates of interest between the partnership on the 

been inserted. An excellent reason for cntorin<y into a writtf^n 


in 1928-29 (during which the provisions of this instrument were 

is not in any wa7d™end“nt on the 'T thereon 

held that th'^e itoL w^SlaTon ^hT'S 

not admi^ible as an allowance nndcr section 10 (’) in The“fir""® 

the Assistant Commissioner who. actin.» under section to 

inent. The firm atmlied to iho r’emmi ” section 31, confirmed the assess- 

to the Court of a '^o" of !ararirJ‘mi;";^T.*“'T 
refused to refer the question in the form asl cd for^ ^ ’^“"'“'ssioner 

questions: ( 1 ) Whefher the Commiairer J He referred two 

this ease that the investments in thTfirm hf the i” 

represent a gennino borrowing „f capital W P”f*"«rs do not 

«.blc d^lnetion under seelriO %T?il?)' o^^rii^frin^o^iCir 

business waI"J™U*4f.800™de°^^^^^ employed by the firm in its 

Shop capital ’ 

Investments in the name of let 

Investments in the name of 9nA * ‘ ^^>000 

Loans from baif^ ?n MadrL " 

Loans from banks in Rangoon * ' 4,00,000 

Other liabilitic.s . . 3,00,000 

*. 1,50,000 


n, 45, 800 
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The Commissioner has come to the conclusion that the investments in question 
are not genuine borrowings of capital by the firm, and this for 3 reasons. In the 
first place he points to the very small amount of shop capital and is of the opinion 
that it is a merely nominal sum having no relation whatever to the business done 
by the firm. He argues that, if it is not open to the Income-tax Department to 
find that this sum of Rs. 27,500 which represents only 1|40 of the capital used 
in the business, is a nominal sum, it would be possible for any firm to contend 
that the whole of its capital with the exception of a rupee or two is borrowed. 
He next observes that there is no document such as a promissory note, evidencing 
the loan and says that, it being the firm’s contention that the loans by the part- 
ners were on the same footing as loans by strangers, he does not see why promis- 
sor>’^ notes were not executed as thw would have been if the money had been 
borrowed from strangers. His third reason is that on such a small nominal 
capital the firm would not be able to raise Rs. 7,00,000 from the banks, unless it 
could show that the partners had much more than Rs. 27,500 invested in the 
firm. 


Assuming that the investments are genuine borrowings, the Commissioner 
is of the opinion that the item in question is disallowable since it does not fulfil 
♦ he conditions prescribed in section 10 (2) (iii). His view is that in the ease of 
a firm, the payment of interest to partners is dependent on the earning of profits 
in every case, since, if there are no profits the only fund out of which the interest 
can come is the partner’s own capital. In the case of a dissolution, he says, this 
would lead to the absurdity of a partner paying interest to himself out of his 
own capital. In the present case the interest claimed is almost as great as the 
shop capital. A loss in one year would wipe out the whole of the shop capital. 
If the interest on the investments is to be paid at all, it must, he says, come from 
the partners’ pockets and in that case the result would be that a partner would 
have to forego the amount of interest on his advances corresponding to his share 
in the firm — in this case a half. 

The Commissioner has made the present reference in view of an assumed 
conflict between decisions of the Allahabad and Madras High Courts. 

Mr. Foucar put fonvard an argument, based on section 66 (2) of the Act, 
that in a reference to the Court under that sub-section, it is not open to the 
Commissioner to come to any finding of fact, and that the only facts which the 
Court is entitled to consider are those found by the Assistant Commissioner who 
decided the appeal under section 31. In my opinion, it is not necessary to do 
more than refer to this contention, for in the present instance the case as stated 
by the Commissioner affords ample materials for answering the questions referred 

bv him. 

% 

That a partner may make advances to his firm independent of his share 
in the capital thereof is clear law and is not in dispute. SeeLindley on Partner- 
ship, {9th Edition), pages 407, 478. 

In In re LalU Mai Bardeo a firm claimed that interest paid oti 

account of money advanced by the partners for the purposes of the business 
should be reckoned as an allowance under section 10 (2) (iii). The partne^ ip 
deed, (clause 13), provides that “whatever capital be need^ for the joint busi- 
ness of the firm it will be paid in by the shareholders according to 
The Assistant (^mmis.sioncr who examined the books of the firm reported that the 
money in respect of which the interest was charged in the account was not 
really “capital borrowed for the purposes of the business, but represented only 


(1) II. T.C. 260. 
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an advance of capital by the partners.” The question referred was “Is the 
sum paid as interest to a partner for capital put into a firm an allowance admis- 
sible under section 10 (2) (iii)?”. The answer was “No, such interest repre- 
sents merely an assi^iment of a part of the net profits for the year in favour of 
partners who are i*egarded as entitled to such assignment by reason of special 
advances of capital made by them in the course of the year.” The learned 
Judges went on to observe that the question whether there has been an advance 
of capital by particular partners or a horia ^de borrowing of money by the firm 

in which the lender happens to be a partner must be treated as one of fact in every 
case. 


This case is of little assistance, for clause 13 of the partnership deed 

Commissioner’s finding that the monej’' in respect of 
which the interest was paid was not capital borrowed but represented only an 
advance of capital. 

Suhranw.nia/in Chetiiar v. Commissioner of Income-tax, Maidra${l), is 
directly in point. The hcadnotc is as follows: “Where a partner as partner 
genuinely lends money, beyond the initial capital, to the partnership at an 
agreed reasonable rate of interest and the money is used for capital expenditure, 
interest paid by the partnership to him in the year of assessment must be 
deducted in computing the profits or gains of the partnership as provided by 
section 10 (2) (iii) of the Indian Income-tax Act.” The facts are similar to 
^ose in the present reference. There was a partnership deed between two 
Chettyars according to the terms of which three-fourths of the agreed initial 
capital of Rs. 21,000 was contributed by the senior partner and one-fourth by 

share the profit and loss in the same propo^ 

he rontriK^ that. « necessary, further sums might 

I party towards the additional capital of the busing 
“ interest should be charged upon it. The Commissioners found that 

varioL «s additional capital in parts at 

conceded that a pUncr may ^sornotimp Commissioner in his order 

may lend a definite sum of^oney o^a formT<?^ ^ is, he 

be regarded as a loan, but he w^ of tL^ ouTninn^?*?^" *1” 

.~yanced hy the Pa^ners rsVh\%?;Td!\tr 

a loan^'to part^e^hPpt’T'trot S'^eaX/’T^ 

capital reauired for the purpose of the additional 

from outsiders; in other words that thoueh^caTiitn?^*^ borrowed only 

sider.s. it cannot be borrowed from a nartnpr^ borrowed from out- 

Ooutts Trotter, C. J., and Ramesam whn a '^'th this argument. 

obse^ed that the sub-clause itself did not contniVlTT^*!***^^ heading judgment, 
son from whom capital was to be borrowLl bmitation as to the per- 
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porarily for reasons unconnected with the business, it is a loan, but if it is 
invested for a much longer time than the business required it, the 
initial capital being insufficient tlien it becomes surplus capital and 
not a loan. All sums lent to the partnership arc loans, whoever the parties 
are and whatever the purpose for which they arc lent. After being borrowed 
if they are used like capital they become borrowed capital.” In the case before 
them they held that tho Commissioner him.self having found that the sums were 
capital, there being no doubt that it was borrowed from the partners, section 
10 (2) (iii) applied. The leariuxl Judges then remarked on certain findings of 
fact by the Commissioner. The first was th«nt the .sums in question wore not 
capital within the moaning of the sub-clause. This finding, they saidj was ba.sod 
on facts which were common ground 2 )htfi certain sup])Osed legal principles for 
which there was no authority. “Whenever a sum is borrowed and it is after- 
wards used for capital expenditure, it is not open to the Commi.s.sioner to find 
that it is not borrowed capital as there is no suefi principle of law as is con- 
tended before us on behalf of the rommis.sioner. ” They made similar observa- 
tions about the finding that from tlie beginning the initial caj)ital was nominal 
and that from the beginning additional capital was intended. As to this they 
said that under the dec*d a partner was not bound to advance any additional 
capital, but that if he did .so he was to get interest. It was not, therefore, open 
to ignore the difference lietwcen the characteristics of initial capital and of so- 
called surplus capital. Tlic fact that a large busino.ss was contemplated for 
which the small initial capital would not be enough and additional capital would 
therefore be required liad no bearing on the legal aspect of the question, addi- 
tional capital having different incidents from initial capital. A further reason 
why it was not open to regard additional capital as really initial capital was that 
a difference between the amounts contribute<l by the tmrtners would have no 
bearing on the proportion in which the profits arc taken. “The Commissioner’s 
findings being based on misconcei)tion.s of law cannot bo accepted as findings of 
fact binding upon us.’* On the question whether interest paid on the advances 
can be said to be “in any way dependent on the earning of profits” they uaid 
that section 10 (2) (iii) applies if interest is payable whether profits arc earned 
or not. 


Wallace, J. agreed with this judgment, the case being one where on the 
facts found tliere was a genuine borrowing of capital at the prevailing market 
rate of interest. Pie made the reservation that in other cases it might not fall 
to be decided as a point of fact whether the alleged borrowing of eai)ital was not 
a genuine loan but a more device to evade the Act. He instanced tho extreme 
case of a partnership with a nominal capital when the partners lend additional 
capital at a fancy rate of interest obviously designed to absorb all probable 
profits and thus enable them to .submit a nil profits return. Beasley, J. also 
agreed and made the same reservation. 

Tiruvenkata Achariyar, J. in a concurring judgment said that it is a 
question of fact in each case whether the further advance made by a partner over 
and above the capital agreed to be put in by him is really a loan or an increase of 
his capital in the business made with the consent of the other partners. In tho 
case under reference^ he observed, the question referred treated the advances as 
loan.s made by the partner to the firm for being utilised as capital and there 
seemed to be no ground for questioning that fact. 

On the first question referred Mr. Eggar contends that the test to be 
applied is that suggested by Wallace, J. whether the alleged borrowing is a 
genuine loan or a mere device to evade the Act. He says that in the partnership 
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agreement in the ease under reference the rate of interest to be paid on advances 
is left to the discretion of the partners and that it is open to them from time to 
time to vaiy the rate after the advance has been made. The natural construc- 
tion of the agreement is that, inasmuch as borrowing from partnci-s is to be on 
the same footing as borrowing from outsiders, the rate of interest is to be fixed 
at the time the loan is taken and should not vary from that agreed upon during 
its currency. There is no suggestion in the reference to show that exorbitant 
inter^t has been charged, or that the rate of interest originally agreed has been 

varied during the currency of the loans. The reference rather assumes the 
contrary. 

r. M ^ j^owever, am of the opinion that the more correct view is that of 

Ooutls Trotter, C. J. and Ramesam, J. with the qualification, implied in their 
gudgrnem and epr^sed in that of Tiruvenkata Achariyar, J. that the question 

fiirther advaneje by a partner is intended to be a loan or as an 
merease of his capital in the business. There is nothing to prevent a genuine 

earned with a nominal capital, the vast bulk of the capital being 
advanced by out^ders. If it be conceded that a partner may lend^capital to 
the firm what difference in law does it make tEat the vast bulk of the capital is 

» Mr. Eggar has cited a nlber Sho! 

^ partner cannot recover a debt due to himself from the firm 
without suing for an account. For the purposes of this reference it is unnecessary 
to express an opinion on the po nt. If there is a liahilitv W unneces^ry 

the manner in which it is to L enforced a Partner 

loss the partners individually are under an obligation to put the fin^^^n*fnnV^*^ 
advanfe^."" individual partners who hive 

^ so-called finding of fact by the Commissioner Tr^ H 

dependent on the mode of proof of sLh its members is a fact entirely 

30, in what manned The Commiii:ne^s ^^ ‘V^ ^ 

A more probable speculation is thaf banfa look speculation, 

partners rather than to the capital of thlflm individual 

On the second question referred mv view is that - 
in ho way dependent on the earning of Mofits I am interest Is 

mg of tlie Commissioner* It by no means folinwc the teason- 

onlv sum out of which the interert “an come ^ ^ Profits the 

whether he has capital or not he Is liable to Partner s own capital. For 

to pay the interest. If he has no canital loff f ^ partnership m sufficient funds 

»«!•. A .1.* 
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answei* to the questions referred is as follows: — (1) The Commissioner 
of Jnco)uo-tax is not entitled to hold in this case that the investments in the firm 
in the names of the partners do not represent a genuine borrowing of the firm. 
(2) The sum of Rs. 26.017-0-3 credited to the i)artners in the firm’s account lj 
interest on capital borrowed from the partners is an admis.sible deduction under 
section 10 (2) (iii) of the Income-tax Act. 

J would order the Commissioner to pay to the K. K. C. T. Chettyai* Eirm 
tlic costs of the reference, advocate’s fee 10 gold mohurs. 

RUTLEDGE, C. J.:— I agree. 

BROWN, J.:— I agree. 

There may be oases in which advances are made in tho form of loans in 
such a manner and under such circumstances as to show that it was not the 
intention to treat these advaiice^s as loans, and in which it could be held that the 
advances were not really loans at all. But in the facts of the present case as 
stated there aie no indications which would justify such a finding. There is no 
allegation here that the loans were not made at fixed rates of interest, or that 
there i.s anything abnormal in the manner in which the interest is paid. The 
advances must therefore be treated as loans, and the provisions of section 10 (2) 
(iii) of the Act must be held to apply. 


(362) IN THE COURT OK THE JUDICIAL COMMISSIONER 

AT NAGPUR. 

Before Sir Charles Findlay, Kt., Judicial Commissioner. 

(4th March, 1930). 

Moulana M. E. R. Malak . . A^essee- 

The Commissioner of Income-tax, Central 
Provinces and Berar 

Indian Income-tax Act {XI of 1922) Secs.'lO (2) a^id 66 {Z)--Ath^ 
Malak Badar Oommunity — Sums ixivd to community members 
•{hops — Affidavits from members — Claim of disallowance — Bcference to w 

Court. 


The assessees, the Atba-c-Malak Badar Community, whose claim for deduc* 
tion of sums paid to members of the community employed in their diops wa^ dis- 
alhAWcd by the High Court, subsequently filed affidavits signed by the uUegea 
servants disclaiming any interest in the shops and claimed the 
in the (isscssme 7 it for a subsequent year. On the Inco7ne-tax authonties £ 

the affidavits ayid negativing t\he claim the assessees applied to the court jor a 
reference under section 66 (3) of the Income-tax Act. 


HELD, that the filing of the affidavits immcduitcly 
ad.versc decision urns am attempt to get twind the Court s decision and there was 

no question of law requiring a reference to the Court. 
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Application [Miscellaneous Judicial Case No. 75 of 1929] undei* Sec G6 
(3) of the Indian Ineomc-tax Act (XI of 1922) for an order to direct the 
Commissioner of Income-tax, Central I’rovinces and Berar, to state a case for 
the opinion of the Court. 


JUDGMENT. 

This is an application under section 66 (3) of the Indian Income-t-ax Act 
requesting this Court to require the Commissioner of Income-tax to state the 
case aiiu to refer it to this Court. The order of the Iiieome-tax Commissioner In 
question is dated the 13tli of August 1929, and this order, in turn, arose out of his 

Atba-e-JIalak Badar community to income- 

tax lor the year 1928-29. 

Income-tax Commissioner was asked and refused to 
refer was couched in the following terms;— ^‘Whether in view of the affidavits 

staff employed in Mchdj Bagh shops disclaiming any 
n law in Assistant Commissioner of Income-tax was justified 

inpnmVJo deductions of their salaries from tlic income assessed to 

on the 21st of ]liUrch^l929 and^iA^h Con^issioner of Income-tax was filed 
the amount ^ aPPeal, the question of the disallowance of 

disbursed for salaries was agitated. On the 23rd of Mav IQPQ 

affidavit signed by 11 alleged servants of the Community was filed- on thp 

sinner^ in Ws ord^ “aVef JhT257h oTjunfm , 

only when the applicant had lost his case on thl nnfnt poiiits out that it was 
the affidavits in questiorwerf inTrXr^ that 

blast, in the hope that they might benefit his^caseT^**^^^ ^ counter- 

the year 1928-29. ^ ^ oonent his case as regards the assessment for 

qmtion of law whkh carbrS"^ to 

to nothing and I am of oninion that fho. a value obviously could amount 
was perfectly justified fn^ejecting thtm Commi^ioner of Income-taji 

effect what he did. It is quitfri-htlv w . a Was ^ 

a^dy b^n decided by this Court and^ tftiii T" ^ssue had 

g™, to „ „ .’pfto 

• Reported as 8 I. T.O. i68~ ^ 
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plra tliat a different year s assessment is now involved, is obviously a futile one 
because It is not urged that the constitution of the Community has, in the mean- 
nine changed I am unable, therefore, to see that there is any question of law 
>\aat ever involved which could be referred to this Court. The affidavits in ques- 
tion on tlie contrary, only suggest a somewhat stupid attempt to get round or 
render nugatory the decision of this Court already given on the question involved. 

1 - • therefore, for the present application and it is 

dismissed. The applicant must bear the costs of the Income-tax Commissioner. 
1 fix these at Rs. 100. 


(363 ) IN THE HIGH COURT OP JUDICATURE AT LAHORE, 
Before Mr. Justice Tek Oumd mxd Mr. Justice Agha Haidar. 

(26th March, 1930). 

l^tessrs. Deokinanden & Sons. . . Assessees, 


V. 

Tlie Commissioner of Income-tax, Delhi. 


iTidian Income-tax Act {XI of 1922), Sec. 66 (3 ) — Joint familt/ husi- 
vess — Separate hxt^iness carried on by one member in partnership with strangers 
• — Decision as to t[he business being family business — If res judicata — Reference 
to High Court. 


The assessees, a Hinidu joint family firm consisting of a father arid son, on 
an assessment to income-tax claimed that a business carried on in the son*s nanw 
in partnership with strangers was not a family business arid that the decision in 
prior assessment proceedings that the son*s share in the profits of this partner^ 
ship was to be excluded in the computation of the assessees’ income was res 
cata. On a consideration of facts of the case the Income-tax Officer disallowed 
the claim aaxd added the partnership share income to the assessees’ other income 
for rate purposes. On an application to the High Court for a reference, 


HELD, that the prioi* order (rpparentVy passed without 
enquiry would not debar the Income-tax Officer from re-openingthat deas/ioni 
the Wjiht of facts now come to light and that that order not having 
on capricious oi' frivolous groxtyid, there was tuo questid^ of law^fp^ » w * 
to Court. 


fi.ankaralinga Nadar v. The Commissioner of Income-tax, Madras, 4. I.T. 
C. 226 i Followed. 

Application [Civil Miscellaneous No. 608 of 
the Tndiin Income-tax Act (XI of 1922), for an order 
sioner of Income-tax, Delhi, to state a ca^e for the opinion of the Court. 


Kishan Dayal, for the Assessees. 

Jagan Nath Aggarwal, for the Crown. 
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JUDGilENT. 


TEK CHAND, J.;— This is a petition under section 66 (3) of the Indian 
Income-tax Act by the firm of Messrs. Deokinandan and Sons of Delhi asking this 
Court to require the Commissioner of Income-tax to state the case in respect of 
certain questions of law which it is alleged, arise on oiders passed bv the Income- 

tax authorities relating to the assessment of the petitioner for the year 1926-27 on 
tlie income of the ‘previous year.” ^ 

i, P'<-' fi™ is owned by CImni Lai and l.is only son Hanuman 

Bs 32185 tl wldehTe^''']'? of ‘ho IH'titioner firm at 

Its 485 to nhioh he added, for rate purposes, Rs. 8,740 being the 3l8ths share 

of the profits der.ved by Ilannman Pnrshad from another firm “haSm Das 

Hanuman Parsliad in which he was a partner and which had been separately 

a.'isessed. The petitioner claimed a deduction of Rs 'i 023 a v»o/? i 1 4 ^ • ^ 

section 66. assessment oi to make a reference to this Court under 

•his;111:i'o1lt?io'n°onaw I!-:!''' oX'fillf'’" ‘."it' 

of the assessoe is that he was- not ffiven nmn^ ^ contention on behalf 

Income-tax Offieer the noeessarv maferi-il?* plaee before the 

Ham was really a bad debt and had h to show that tlie debt due from Khushi 

It appears, ho1ol4“, ,tt l^lil^Vnd ™ ^ t'- accounting period 

assessee to produce or cause to be nrodupod to the 

^pport of the deductions wliich ho eSmld^ on which he relied in 

necessary books which would have thro^m Petitioner failed to produce the 

stances he cannot complain that he was not 

ease. In this view of the faet it fcVIfl ^ ^ proper opportunity to prove his 
Mr. Kishan Dayal, on the authority of the question raised bv 

£,f e''t”wrr i =; ft £ 

“mount to be debitS and the ^ tl absolute as 

Sion"or''ife 

-».t£v£irr r, 


TTir^A the second question it is urged that • 

Hmdu law that a business carried on bv no presumption under 

strangers IS a family business {MirzaMaimaowa^n'^'^^^^j?'^ Partnership with 

the Income-tax authorities have misdireetPd ^ ^ ^ ^ and that 

^no doubt true tlmt some of Sell^rlll ^ ‘his p^nt 
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was an infant. It is also admitted that he is yet a student and is not doing any 
l)usiness sej)afate and distinct from that of his father. There is no suggestion 
that he own.s any property other than that of the joint family of which Chuni Lai 
and he are the only members, or that his share in the capital of the partnership 
came from a source other than the joint family funds. On these facts ther^ can 
be no doubt that the initial presumption has been rebutted and the Income-tax 
authorities came to a correct conclusion in adding, for rate purposes, Hanuman 
Parshad s share of the profits in the firm Ohanisham Das Hanuman Parshad to 
the other income of the petitioner firm. 


Lastly, it was urged, that in making the assessment for 1925-26 the former 
Assistant Commissioner, IVIr. Tnneoln had excluded Hanuman Parshad’s share in 
tlie profits of this partnership from the income of the petitioner firm and that 
that decision debarred the Income-tax authorities from rc-opening the same ques- 
tion again. In support of this contention reliance is placed on a recent Full 
Bench decision of the iMadras High Court in T. M. M. Sa'nkaralinga Nadar vs. 
Vommiaaiond" of hicomc-tar, M(f.(lras{l) . In my opinion that decision docs not 
help the petitioner. It was held there that when in a previous year of assessment 
a decision was arrived at after investigation and enquiry*, that certain deductions 
ought to be made it is still open to the Income-tax authorities to re-open the ques- 
tion in a sxibsequent year of asse.ssment, and the authorities not constituting a 
Court, are not barred by the ])rinci])le of rf’s judioata. It was also held that 
though they are entitled to re-open the enquirydhey cannot arbitrarily change the 
a.ssessment simply on the ground that the succeeding Officer does not agree with 
the preceding Officer’s finding. “The principles of natural ju.stice or judicial 
dealing wliieh Courts impose upon Income-tax Officers would prevent them from 
capriciously .setting aside the order of their predecessors based on an enquiry. 
But if fresh facts come to light which on an investigation would entitle the In- 
come-tax Officer to come to a different conclusion from that of his predecessors he 
is entitled to re-open the question.” 


In my opinion, the law on the subject has been correctly laid down in this 
ruling and I venture to express my complete and whole-hearted concurrence 
with it. 


In the present case, however, the order of Mr. Lincoln is a very bnef one 
and was passed apparently without any investigation and enquiry. He did not 
notice the facts which have now come to lifiht and which are mentioned m detail 
in tlio orders of the Income-tax Officer and the Assistant Commissioner It 

cannot, therefore, he said tliat in disallowing the deduction, the ^"““ti^ealine 

rities have departed from any principles of natural justice 

Nor can it be urged that the order of Mr. Lincoln has been set aside capriciously 

or on purely fanciful grounds. 

After a careful consideration of the whole ease I am 
ouostion onaw arises in this ease on which Commissioner of I„^^ 

to hoar their own costs of these proceedings. 


AGA HAIDAR, J. I agree . 


(1) 4 1. T. C. 226. 
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(363) IN THE HIGH COURT OF JUDICATURE AT LAHORE. 

Before Mr. Justice Tek Chand and Mr. Justice Agtia Haidar. 

(27th March, 1930). 

Messrs. Bhola Shah Narsingh Das 

V. 

The Conunissioner of Income-tax, Punjab and 
N. W. Frontier Provinces 

Imlinn Income-tax Act {XI of 1922) Sec. 10 (2) (m)— Loan by partner to 
firm — Interest thereon, if deductable in computation of firm*s profits. 

Where a partner of a firm as partner lends money to the firm beyond the 
initial capital at an agreed rate of interest and t^ie money loaned is used for capi- 
t(d expenditure, the interest paid thereon by the fimn to the partner is deductable 
under Sec. 10 (2) (iii) of the Income-tax Act in the computation of the profits and 
gains of the firm. 

Subramaniam Cheitiar \s. The Coonmhsioner of Income-tax, Madras, 
3 1. T. C. 187 ; Approved. In the inatfer of Lalla Mai Hardeo Das, 1 1. T. C. 272; 
Distinguished. 

Case [Civil Reference No. 28 of 19291 stated under Sec. 66 (3) of thie 
Indian Ineoine-tnx Act (XI of 1922) , by the Commissioner of Income-tax, Punjab 
and N. W. Frontier Provinces in compliance with the order of the High Conrt. 


Assessees.* 


Referring Officer. 


CASE. 

In pnrsuniiec of the order cinoted above I have the honour to refer the 
following case for the oninion of the High Conrt under section 66 (3) of the 
Indian Income-tax Act, 1922. 

2. Facts of the Case . — The assessees are a firm of ahrtis or commission agents 
constituted with the following partner.^: — 1. Bhola Shah Labh Chand Four 
annas. 2. Narsingh Das Bnta Alai Four annas. 3. Jagan Nath Four annas. 
4. Oian Chand Four annas. This firm is an unregistered firm for the purposes 
of the Income-tax Act. The first and second partners are also separately assessed 
to income-tax. The third and fourth partners are individuals whose income has 
not hitherto been found to be taxable. Clniisc 2 of the deed of partnership under 
which the assessce firm is constitnfod runs as follows:--*‘Rs. 5,000 have been in- 
.ested a.s capital, to start with, in equal diares by Bhola Shah and Narsingh Das, 
on which no interest shall be charged. Any sums required further for the 
partnership business shall be .supplied by Bhola Shah and Narsingh Das, so that 
there should be no loss in the business, and on such amounts as they advance over 
and abow the said Rs. 5,000 they shall be entitled to interest at* 7H annas per 

cent, Clause 3 provides that » If Jagan Nath and Gian Chand put any 

money int^ joint business, they will also get interest at 7H annas per cent n» 

.hip each partner will be entitled to an equal share of the entire stock in the shon 
and the ugrahi (sundry debtsl after recouping the entire amount, of SpRM^^ 

For the year 1927-28 the Ineoine-taK Officer, Giiiranwala determined tho 
asses sable income o f this Arm to bo Ra. 5,281. In the eourte the aSieJS fte 

* AI. R. (18,0) LahtSS (31 ' ~~~ 

r i. 10X34-26 
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assessoc claimed that tlie following- amounts of interest paid to the partners of the 
firm should be deducted in computing the profits :—Bliola Shah Labh Cliand 
Rs. 920-12-0, Narsingh Das Buta Mai Ks. 1,613-9-9, Jagan Nath Rs. 279-3-6 and 
Gian Chand Rs. 948-14-0. It may be observed that at the stipulated rate (7% 
annas per cent, per mensem) the total amount of interest claimed, viz., Rs. 3,762 
represents an investment of capital of approximately Rs. 67,000. The firm claimed 
that the initial capital consisttxi of Rs. 5,000 of which lialf was subscribed by the 
first partner and half by the second and that in accordance with the pailnershij) 
deed any sums invested by these partners over and above the initial capital were 
ordinary loans bearing interest, and that any capital invested by partners 3 and 4 
was also in the nature of loans to tlie firm. The Income-tax Officer disallow«‘d tlio 
claim on the ground that the amounts on which interest had been paid did not 
represent loans to the firm but further investments of ca])ital bv the partners. 

appealed against the assessment to the Assistant Commissioner who 
upheld the decision of the Income-tax Officer in this respect. The Assistant Com- 
missioner did, however, reduce the assessable income on other grounds to Rs. 4,824. 
Against the decision of the Assistant Commissioner the assessec filed an applica- 
tion to the Commissioner under .section 66 asking that tlie following points of law 
should be referred for the opinion of the High Court : (a) Whether or not accord- 
ing to the true construction of the partnership deed Rs. 5,000 is the capital of the 
firm and any sums advanced by any of tho partners over and above this amount 
are ordinary debts bearing interest; and (b) That the interest due or paid to the 

partners for such debts is not an income of the firm and could not be assessed os 
the income of the firm, 

# 

The Commissioner took up the ca.se in the exercise of his powers of revi- 
sion under section 33 and reduced the asse.ssable income by a further sum of 
Rs. 211 but refused to interfere in regard to the interest on the eatutal of the part- 
ners; he ascertained however that the intcro.st paid to the partners Nos. 1 and 2 
had been also taxed in their hands by another Ineome-tax Officer and he there- 
fore called for the records and modified those assessmenis by excluding the 
amounts in question from their taxable income. The assessco was not conten^t with 
the Commissioner’s decision and declined to withdraw his application under section 
66 (2). The Commissioner thereupon took the application and recorded an order 
in which he held, following the ruling of the Allahabad High Court in tho case 
of Lnll/i Mai Ilardeo Das Spinnhuf Mills, (1) that the question whether there has 
been an advance of capital by particular partners or a hona fide borrowing of 
money by the firm in which the lender happens to be axpartnor in the firm is a 
question of fact to be decided in the circumstances of each ease. lie, therefore, 
declined to refer the matter to the High Court. The assessec thcnuipon under 
section 66 (3) moved the High Court, wdio ordered a case to be stated. 

3. Question to he referred. The question of law’ w’hieli I have been asked 
to refer has been formulated by the Hon’blc Judges, and is as follows: — 
“Where a partner as partner lends money beyond the initial capital to the 
partnership at an agreed rate of interest and the money is used 
for capital expenditure, should the interest paid by the partner- 
ship to him in the year of assessment be dodnoted in computing the profits or 
gains of the partnership within the meaning of section 10 (2) (iii) of the 
Income-tax Act’^ 

I would respectfully submit that the words “in the year of assessment” 
involve a slight inaccuracy. The interest was paid in the ^previous year’, i.e., 
during the accounting period of which the profits arc computed and are, in 


(I) 1 I. T. C. 266 at page 272. 
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accordance with section 3 of the Act, to be charged to tax in .the year of assess- 
ment, which is usually the following year. 

4. Opinion of the Coynmissioner. It is perhaps desirable to note in ihe 
lirst instance tliat this question only arises in the assessment of unregistered 
firms. The practical effect of the provisions for the assessment of a registered 
film is that each partner s share of the profits is taxed in his hands, so that it 
IS immaterial whether his share is regarded as consisting entirely of profits 
or partly of profits and partly of interest. An unregistered firm, on the other- 
iiand, IS assessed in the same way as an individual, i.e. on a graduated scale 
(Kjjcnding on the income of the firm. The partners are not taxed on their 
shares in the profits, but those shares are merely taken into account in computing 
the total income’ of each partner in order to determine the rate of tax to which 
he IS liable. Tnus, in the present ease, the unregistered firm has been taxed on 
Its income of Rs 4 613 at the rate appropriate to that income, namely 5 pies in 
the rupee. If the deductions claimed were allowed, the income of the firm would 
be reduced to Rs. 851, wliich is below the taxable limit of Rs. 2,000 The sums 
paid as interest to partners Nos. 3 and 4 would also escape assessment as the 
total income of each of those partners is below the taxable limit. The sums 
] aid to par^iers Nos. 1 and 2 would be included in their income and taxed at 

In other words, tho effect would be that, 
instead of Rs. 4,613 which was finally taken as the assessable income of this firm 
the amount actually taxed would bo Ks. 2,534. If i>artners Nos. 1 and 2 had no 

'T ^ of this firm 

f ^ Tu-ofits would be split up into five portions 

each of which is less than the taxable minimum. ^ ^ portions, 

5. Since the Act provides for the treatment of an unregistered firm as 

?n itf h^inH of the whole of the profits^of such .a firm 

fo infer that the whole of the profits available for 
dis nbution to the partners, whatever form those profits take ntend^ 

to be taxed in the hands of the firm. It is a common ^rfa—nt ff suS 
hi capital invested by the partners 

fore m my opinion to be determined with VefereneftS X J 

wheVrX tf^vestd "f"r Z i^d^h^s 'It " 

deduction in arriving at ^the net admissible 

(.b.n.r .y»"rjdw7.r .s to !i,?b7.™ " “• 

vmu of « bumness a deduction may be Udi of W 
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capital borrowed for the purposes of the business, where the payment of interest 
thereon is not in any way dependent on tlie eurning of profits. ’ It seems to me 
that the condition tlius attached, namely that the payment of interest shall not in 
any way be depcndcui on the earning of }j)'ortts is the means which the Act nas 
provided for distinguishing between iinerLtsl -bearing capital invested in the busi- 
ness and an ordinai'y loan of capital. The iulerest on an ordinary loan must be 
paid whatevea* the fortunes (»f the business may be. and whether profits are earned 
or not. The partner wlio invests eapilai howevei-, wliatever tlie form which that 
investment may lake, looks to the profits of the business for die re^vard on Iiis 
investment, and in the absence of profits no eft’ective payment of that re'\vard or 
interest can actually take iilaee. It may bo eontended that section 10 (2) (iii) 
has reference to section 240 of the Indian Contract Act, and is merely intended 
to CLXclude the deeluction of interest calculated with reference to the amount of 
the profits. I would howi-ver submit that tlie wording of the two sections is very 
different. The Xncome-tax Act insists tliat the payment of the interest shall be 
in no wa^' dependent on the earning of profits. Tliis is a much more forcible 
criterion than if it were provided that the capital must not bear interest at a fate 
varying with the profits. Moreover even if it were held that the legislature, jn 
making this provision ill the Income-tax Act, had in mind the provisions of 
section 240 of the Conuael Aci, it would follow tliat they intended to exclude the 
deduction of interest on capital boj’rowed from a person who was not a partner, 
but was remunerateil liy a sliare of the profits. It seems to me to follow a fortiori 
that the interest on e.ui)ital invested by a partner in the business, which by its very 
nature is an a.ssignaliou of jiari of tlie profits, is not to be deducted in computing 
the profits. 


7. For these reasons I consider that where a pai tuer has advanced money 
to a firm at a definite rate of interest, it is necessary to deteriuine, with rofereueo 
to the facts of llie case, wlietiier he Inis made an ordinary loan bearing interest 
such as any outsider might make, or whether he has invested further capital in 
the business on the understanding that Iiis share of the profits will be calculated 
in a certain way on account of this furliier investment. This is in effect the ques- 
tion which was held by the Allahabad High Court in In re JjoUa 
Mol Hurdco Das{l) to be a question of fact in each case. It remains 
to b© seen whether tlic circumstances of the present case justify the 
finding that the parlners’ advances were not ordinary loans but further invest- 
ments of capital in the business. The relevant circumstances in my opinion arc 
as follows: — (i) Under the deed of i>artnersliip, two of the partners are bound to 
advance such sums as may be required from timo to time; (ii) the firm has itself 
amalgamated the loan accounts of partners Nos. 1 and 2 with their capital 
accounts; (iii) the initial capital is Rs. 5,000, whilst the subsequent advances 
made by the partners amount to Rs- 67,000 ; and (iv) the last clause of the 
partnership deed provides that on the dissolution of the partnership each partner 
will first recoup his entire capital and then receive an equal share of the entire 
stock and tlie uyrahi. 


Having regard to tliese facts I respectfully submit that there was sufficient 
evidence before the Income-tax Officer and the Assistant Commissioner on which 
they could find that the advances made by the partners were not in the nature of 
loans but of further investments of capital in the business. 

Shanupir Chmld and Qabul Chand, for the Assessces. 

Jegam, Nath Adgdrwo^t for the Grown. 


(l) 1 I. T. C. 366. 
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The assessoe in this ease is a firm of Commission Agents working under the 

name and style of Bhola Shah Narsiiigh Das at Gujranwala. The firm is owned 

by four partners in the following shares: — Bhola Shah, Poui‘ Annas, Nareingh 

Das, Four Annas, Jagan Nath, Four Annas, Gian Chand, Four Annas. The firm 

was constituted as far back as 1910 by a deed which was registered on the 20th of 

July, 1919. Bhola Sliali and NiU’singii Das were to be the financing partners and 

Jagan Nath and Gian Chand the working partners. According to the deed, the 

capital of the firm was Rs. 5,OUO w.uch was subscribed by tiie first tw'o partnei*s 

in equal shares. It was provided iu the deed that, if any additional sums were 

required for the partnership business, they shall be supplied by Bhola Sliah and 

Narsingh Da.s, and, on the amounts so advanced over and above the Rs 5,000 

whicli was the real capital of the partnership, Bhola Shah or Narsingh Das, as 

the ease might be, w'ould be entitled to charge interest at the rate of Re. 0-7-6 per 

cent, per annum. It was also provided that, if the other two partners— Ja^n 

Nath and Gian Chand— put iii any money in the joint business, it shall also earrv 

^ lu mensem. The last clause of the deed 

mftni partnership, eaeh partner would be 

ooun ^ outsUndings after re- 

oouping the eutue amount of the capital- 


The firm was a^essed for the year 1927-28 at Es. 5,281 on the income for 
the pie\ious year. Tho assessee, however, claimed a deduction of Bs 3 762-7-3 
wM was the amount paid by them during the period in question to the four 

the fi«f r “^''“eed by them in addition to the capital which 

reWd t ^ inwsted. The Income-tax authorities having 

icfused to allow this deduction a petition under section 66 (3) of the Indian Tn^ 

come-tax Act, 1922, was made to this Court, ui'ging tU a Qu^ion of law ^ 

involved on which the Commissioner should be required to state the case. 

„ n- • « Clearing the counsel ou behalf of the Commissioner of Income tar 

It toected the Commissioner to state the case. This has now been don© and w© 
^len^h. ease by tho Commissioner and heard both counsel 



Before discussing the question, it is necessary to malr© a cliokt tT»«4a»i 

question as formulated in the previous order of thifcourt dated 

S^ot“k"r "ItcS out &°"the Com- 

follows-— *<Wh 5 ^ ^ question, as amended, shall read as 

elnuseW^1rSs:S^2rX^^^^^^^^ to be put on 

Which reads as foUows ‘ ‘ ( 21 SnM. Income-tax Act, 1922, 

making the following aUow^cra naLlv-— fg w”* computed after 

for the purpose of the business where the navment capital borrowed 

“y way dependent on Zoning o?p™fire amno!f.‘“r‘lt ^ 
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Inco>nc-faXt Madrq^ (1). In that case it was held that ‘'when a partner generally 
lends money, beyond the initial capital, to the partnership at an agreed reasonable 
rate of interest and the money is used for capital expenditure the 
interc-st paid by the partnership to him must be deducted in computing the 
profits or gains of ti»e partnership as provided by section 10 (2) (iii) of the Indian 
Income-tax Act. * ’ Tlio facts of that case are on all fours with those of the present 
one, and tlie statement of the case, which has been submitted to us by the Income- 
tax Commissioner, Punjab, is almost in identical terms with that of the Income-tax 


Commissioner, Madras. Mr. Jagan Nath has attacked the accuracy of the conclu- 
sions of the Madras decision; but after hearing him at length we find no force in 
his arguments. We venture to think that the conclusions arrived at by the Madras 
Judges, as well as the reasoning on which they are based, are sound and, as we are 
in complete agreement with them, we do not think it necessary to repeat what has 
been so lucidly and elaborately .stated in that judgment. 


The only additional argument, which Mr. Jagan Nath put forward, is that 
as a i)artiK*i who lends money to a partnership cannot be allowed to maintain a 
suit for recovery of tliat sum and Ids only remedy is to sue for dissolution of 


partnershii), the amount .so lent by him must to all intents and purposes, be con- 
sidered “cai)itar’ of the partnership. Wo fail to see how this conclusion follows 
from tlie premise.s, assuming tliem to be correct. It seems to us that the pro- 
cedure laid down for recover}- of the loan does not and cannot effect the interpre- 


tation of the specific prov 


ision of the Indian Income-tax Act on which alone the 


decision of the present reference must depend- It is not denied that the words 


‘capital borrowed,” in clause (iii) of sub-section (2) of section 10 means ‘money 
borrowed for capital expenditure of the business.’ It is also conceded that the 
real test is whether the payment of interest on the amount advanced is or is not 
in any way deijendeiit on the earidng of profits. If it is so dependent, no deduc- 
tion for the amount paid or payable as interest can be made ; but, if such payment 
is not dependent on the earning of profits, it shall have to be? deducted, regardless 
of the fact whether the advanco was made by a partner or a third person. In the 
present case nothing has been brought to our notice to show that it falls within 


the first category. 


The Commissioner in his statement of the case, and Mr., Jagan Nath in his 
arguments before us, liave reliod on In the Matter of Lalla Mai Har*fieo Das (2). 
The facts of tliat case, were, however, wholly distinguishable and the question of 
law considered there was couched in different language. In that case the partner- 
ship was not constituted by a deed. It was admitted that no capital had been 
initially put into the business by any of the partners, and, after an examination 
of the dt^alings of the parties and the other circumstances of the business, it was 
found that the so-called advances for borrowed capital were really nothing more 
than capital actually and really invested in the finn. On those facts there can 
be no doubt that the decision arrived at was correct. 


In the present case, however, the facts are wholly dissimilar. The terms 
on which the partnership was constituted were embodied in the deed which was 
duly registered as far as 1919. A certain sum of money was actually advanced by 
tL financing partnea-s as the ‘capital’ of the firm. It has not been shown that 
the clause relating to the payment of interest on the additional suras advanced 
by the partners as loan was not intended to be, or was not in fact, acted u^n 
Tho rate of interest charged is Re. Q.7-6 per cent, per mensem only. The 
accounts are stated to have been regularly kept and no 

has been brought to our notice. Emphasis has, however, been laid upon the fact 
that the initiaf capital put in by the partners was Ks. 5,000 only, while the amoinit 


3 I. T. C. 187. 


1 I. T. C. 366. 
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subsequently advance<l by tliem was Rs. 67,000. In our opinion this circumstance 
does not prove anytliing against the assessoe. It is wortliy of note that in the 
Madras case, to whicli refei-itnce has already been made, the disparity was mttoh 
greater. There the eai)ital originally invested was Rs. 21,000, while the amount 
subsequently lent by the partnei-.s was over four lakhs, and it was held that this 
cireumstajice was immaterial. 

Wc are of opinion that the c|ne.stion referred to us must be ansAvered in 
the affirmative and the deduction claimed by the .usscsseo should be allowed to 
him. 

The petitioner will have his costs from ilie Commissioner of Income-tax, a 
sum of Rs. 100 de|)Osited hy liim under secthin 66 shall also be refunded to him. 


(364) IN THE IIICH COURT OF JUDICATURE AT CALCUTTA. 

Before SirOforfje Bmil'in, Kt. Chief Mr. Justice C. C. Ghose and 

Mr. Jnstice Buckland. 

(7lh April, 1930). 

Kcdarnatli Kesariwal . . Asse^sec.* 

V. 

The Commissioner of Income-tax, Bengal . , Referring Officer. 

Imlinn hicome4^tx Act {XJ of 1922) Secs. 34 and 23 (4) — A.wcjsmeni of 
escape/t income — Notice culling for return giren in time — Further pjvceedings, if 
limited as to time — Default in production of accounts — Assessment under 
Secs. 23 (4), LcguUiij of. 

Where proceedings arc. started umhr See. 34 of the Incomedax Act vmd 

the notice callina upon the as.ses.^cc to file a return of income is given unlhin the 

time limited therein, the rest of the proceedings thereunder is not furrier limited 
as to lime. 


Where in compliance with the moticc under Sec. 34 the imes.sec filed a 
reUmi hut made default in producing account hooks called for under a suhseouent 
notice, an assessment can he made under Sec. 23 (4) of the Act 


Case [Reference No. 3 of! 9281 statwl under Sec. 66 (3) of the Indian 

oSn oTthchigh Courf ’ Bengal for the 


CASE. 

T I,,... Iv piovisioiis of section 66 (2) of the Income-tax Act 

I have the honour to refer to the Hon’blc Court certain questions of law which 

clw'tr" the order passed by the Assistant Commlssionor of InTOmltax 

Natl' Kosriwal hereinafter eaUed the 
V “ssessment made on him by the Income-tax Officer, Calcutta 


'J 


2. The facts of the case are as follows : 

Mai'ch, 1925 a'notiec under section 22 nf thn. a * 
on the ossossee eallino ftiv n ‘ho Act wt 

^^^O^vali. On the 22nd A;Vn"lV2nr 

• L L O. KQ AKA . .. “ — — ® ^ 




;?■ ■■■ 
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incoTTie of Rs. 2,000 in round figures under tlie lie«d business with remarks 
Accounts have not been fully adjiisted. This^hall be done in as short a time 
as possible.” Then in compliance with a notice under section 23 (2) calling for 
evidence on which the assessec relied in support of the return he produced ac- 
counts, which were examined by the Assistant Income-tax Officer, who reported 
to the Income-tax Officer that the assessee had two sources of income, viz.^ share- 
brokerage and share dealing and that the assessable income was Rs. 6,921. Mean- 
while the Income-^ax Officer was infoiTned that he had a much larger income since 
he was the proprirtor of the big Jute Fatka business carried on in the name of his 
nephew named Dwarkadas Kc’^riwal. Accounts were again examined by the 
Assistant Income-tax Officer, who reported that no irregularity was found in the 
accounts. The Income-tax Officer was not however satisfied and asked the 
assessee to declare on affidavit that he was not the proprietor of the Jute Patka 
business referred to above. The assessee did not turn up hut his accountant 
named Rewprotap, who said he was the assessce’s constituted Attorney, swore an 
affidavit that his master had no connection with Dwnrkadas Kcsriwal’s firm, and 
that all profits earned by his master had been dulv entered in the books shown- 
Thereupon the Income-tax Officer passed an order assessing the assessee on an 
income of Rs. 6.921. as reported by the A.ssistant Income-tax Officer, but issued 
a notice under section 22 (2) on Dwarkada.s Kesriwal with a view to making a 
separate assessment on Dwarkadas Kesriwal. The notice could not be served on 
Dwarkadas Kesriwal as he could not be found and other people carrying on busi- 
ness in the building in which his place of busine.ss was, told the .senung officer that 
Kedarnath was the proprietor of the business. Kodamath however, refused to 
accept the notice as it was in the name of Dwarkadas, and declared that ho had 
no connection with Dwarkada.s. The Income-tax Officer, District TV (1) In whose 
jurisdiction the Fatka market was, was requested to make enquiries. These re- 
vealed the fact that Kedarnath was the real proprietor of Dwarkadas Kesriwal’s 
business, and that the income of the business might be estimated at Rs. 25,Q00. 
The Income-tax Officer then i.s.sued a notice under section 34 a.sking the assessee 
Kedarnath Kesriwal to show cause why the assessment already made should not 
be reopened and also isjoied a notice under section 22 (4) for the production of 
books. The a.ssess-^e’s accountant appeared, denied any connection with Dwarka- 
das Kesriwal and did not produee any account books. An assns.sment was then 
made under section 34 on Rs. 31.921. taking the Fatka business income at 
Rs. 25.000 as estimated by the Income-tax Officer. District TV (T) and a penalty 
of Rs. 2,000 under section 28 was imposed for concealing this income. 

The assessee then preferred an appeal before the A.ssistant Commissioner 
of Income-tax, Calcutta (Mr. Williams) and produced at the time of hearing of 
the appeal, two letters from the Secretary. Pat Association, showing that 
Kedarnath and Dwarkadas wei'e separate members of the Pat Association. The 
Assistant Commis^'ioner of Income-tax held that the business of Dwarkadas 
Kesriwal was a separately owned business and so his income should not be in- 
cluded in Kedarnath ’s assessment. He accordingly cancelled the asses.sment 
made under section 34 and the penalty imposed by the Income-tax Officer under 
section 28. 

After the passing of the appellate order certain facts were brought to his 
notice by which he became convinced that in addition to the business carried in 
and assessed in his o^vn name Kodamath had several henami businesses, eg., busi- 
nesses in the name of (1) Anantaram Babulal, (2) Dwarkadas Kesriwal and (3) 
Anantaram Kedarnath. Besides, he had iheome fix)m several heavy mortgages, 
which amounted to Rs- 36,000 and a house at Konnagar, and he had never ^own 
these sources of his income in his return. He found that his own order on appeal 
was wrong, and, as he had no power to reverse it, he reported all the fects to the 
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rommissioner suggesting that the latter might review the case section 33 or 

that he might proceed against the assessec under section 52 of the Act. 

ThP Commissioner issued a notice under the proviso to section 33 asking 
the a J^ee TaCw cause on the 29th June 1926 why the Assistant Cor^s- 
aione?? wder on appeal should not be canceUed, and the Income-tax Officer s 
order under sections 34 and 28 restored or such order passed as Commissioner 
thought fit. The case was then adjourned to 9th July 1926 wh^ the 
showed cause. He denied that he had any connection even as a p^ner wRh any 
business except that carried on in his own name, and suggested that a 
Arching enquiry should be made to arrive at the truth as the sto^ about his 
having mher sources of income was circulated by his enemies especiaUy one by 
name Johurmal Ehemka. 


TEe Commissioner accordingly directed the Income-tax Officer 
section 33 (2) to make a careful enquiry and report what the real income ot me 
assessee was in the accounting year, 1925-26 (1980-81 Dewali). 


In pursuance of this order the Income-tax Officer made vigorou^enquiries 
and reported on the 9th August 1926, that Kedamath Kesriwal is the managmg 
member of a Hindu Undivided Family and that the share broking business earned 
on in his own name and alleged to be his only business, is only one 
sources of income. The income from this business alone was some Rs. 50.TO0 m 
the accounting year, viz., 1980-81 Dewali, and not Rs. 2,000 approximately as 
given in his return under section 22 (2). Besides this, he carried on (1) a Jute 
Patka business in the name of Dwarkadas Kesriwal, the profits of which in the 
year in question came to Rs. 2,00,000; (2) a money lending business under the 
name of Anantaram Babulal, which brought in Rs. 50,000 profit ; while in the 
same year of account he had (3) an income of Rs. 20.000 from dividends. The 
total income was thus reported to be Rs. 3,20,000. 

After considering the Income-tax Officer ’s report and hearing the assepce 
again the Commissioner directed the Income-tax Officer to start proceedings 
under section 34 afresh ah initio to assess such income or gains as may appear 
from the present information or such further information as may come to light, 
to have escaped assessment in the original assessment mode for ^e year 1925-26 
and to impose such penalty for concealing his income as the circumstances may 
call for but that no assessment should be made without every reasonable effort to 
arrive at the truth in regard to the real amount of the assessee ^s income. 


On the receipt of this order the Income-tax Officer issued a notice under 
section 34|22 (2) asking the assessee to make a full statement of his income 
during the year 1980-81 Dewali especially his income from interest on Hundis 
and income from Jute Fatka business. In compliance with this notice a retum 
was filed on the 18th November 1926 showing an income of Rs- 2,923. The 
Income-tax Officer issued a notice under section 23 (2) on the same date calling 
for evidence in support of the return and another notice under section 28 to show 
cause why the assessee should not be penalized for concealing the income of the. 
Jute Fatka business carried on in the name of Dwarkadas Kesriwal and for 
grossly understating his income from the share business. The accounts of 198Q-81 
and 1981-82 were produced and the Income-tax Officer having partly examined 
thein found to his surprise that transactions involving crores of rupees had b^n 
carried through in the name of Dwarkadas Kesriwal, that balances had not been 
t^en to the Profit and IjOss Account, that cheques received in the name'Of 
Uwarkadas Kesriwal were always paid to Kedamath KesriwaFs account, and 
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similarly that the latter paid the cheques due on the account of the former The 
Incomedax Officer visited the gibddij of the assessee and tried to examine more 
books tliere but he was not allowed to examine them; he then issued a notice under 
section 22 (4) calling for the books of 1979-80, the year prior to the previous 
year and the, following papers : — ^ 

(1) Sowda or transaction book. 

X2) Share Rokar Book. 

(3) Bank Pass Books. 

Neither the accounts of 1979-80 nor the other papci’s specified above were pro- 
duced. As a result the assessment was made under section 23 (4) on an esti- 
mated income of Rs. 3,50,048, including the income from business carried on in 
Dwarkadas s name. It may be that the estimate was too high as contended by 
the assessee, but it is practically impossible to determine now whether this is bo 
or not. If it is, the as.sessee lias only himself to blame as the proper materials 
for assessing him were not furnished. 


Against the a.ssessment the assessee filed a petition under section 27 which 
was rejected, and against the order of the Income-tax Officer refusing to reopen 
the case an appeal was filed before the Assistant Commissioner of Income-tax. 
At the time of the hearing of the appeal it was argued on behalf of the assessee 
that no proper notice under section 23 (2) was issued after the submission of the 
return as the notice actually issued under that section related to the assessment 
proceedings for 1926-27 and not 1925-26. It was worded as follows: — “To 
enable me to test the correctness of the return of income furnished under 
section 22 of the Act for the year ending 31st ^larch 1926, I hereby require j’on 

to attend at my office, etc ”. The return in re.spcct of the a.ssessment 

proceedings for 1925-26 was for the year ending 31st starch, 1925 and not 31st 
March 1926, and, as the assessment proceedings for 1926-27 were then al.«o pend- 
ing, the Assistant Commissioner rightly held that the as.sessce could safely say 
that he received no notice under section 23 (2) in connection with the return in 
question. He set aside the assessment and directed the Income-tax Officer lo 
make a fresh as.sessment after Issuing a notice under st'ction 23 (2). In this 
appeal the question of jurisdiction, viz.^ that the principal place of business of 
the assessee was not within the jurisdiction of the Income-tax Officer, District V. 
was first raised, but the Assistant Commissioner of Income-tax did not deal with 
it, probably because the point was not raised at the time of the assessment and no 
he had no authority to admit it in appeal. 

Dissatisfied with the Assistant Commissioner’s order the as.se.ssfe filed a 
petition before the acting Commissioner for review or in the alternative for 
reference to the High Cotirt of certain questions of law. He rejected the 
petition. 

^leanwhile the Income-tax Officer issued a combined notice under sections 
23 (2) and 22 (4) for production of evidence in .sxipport of the return, as directed 
by the Assi-stant Commissioner of Income-tax and of complete account books for 
the years 1980-81 and 1979-80 on the 3rd May, 1927. The former were pro- 
duced but not the latter. At the same time the assessee filed a petition before 
the Income-tax Officer stating that as the assessment had beeen cancelled by the 
Assistant Commissioner of Income-tax as bad in law no fresh a.ssessment could 
bfe made without first issuing a notice under .section 22 (2). The Income-tax 
Officer held that as the Assistant Commissioner of Income-tax, having found that 
the notice under section 23 (2) was defective, set aside the assessment and direct- 
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ed liiin. to start afresh from the section 2? (2) stage by issuing another notice 3o 
there was no necessity to start the preliminary proceedings all over again. The 
result was that an assessment under section 23 (4) was mada repeating th&figure 
of Ks. 3,50,048. 

Against the assessment a petition under section 27 was filed. The objec- 
tions were that no proper notices under section 34|22 (2) and also under section 
23 (2) were served and that the books of 1979-80 were missing. This last fact 
about the books of 1979-80 being missing was only an afterUiought, as it was 
never mentioned before although the books were called for several times. The 
petition was rejected and was followed by an appeal which the Assistant Com- 
missioner of Income-tax dismissed. In this appeal the question of jurisdiction 
was also raised* but the Assistant Commissioner of Income-taix did not consider 
it as it was only raised at the appeal stage. 


Objecting to the Assistant Commissioner’s order an- application under 
section 33|66 (2) has been filed before me for review of ^e A^stant Commis- 
sioner’s order or in the alternative for reference to the High Court of the follow- 
ing alleged questions of law 


When the Income-tax Officer finds that an assessee has several places 

of business when a question arises as to the place of assessment,, can the 

Income-tax Officer who had been making assessments in past years, make a valid 

an^S!r such knowledge of different places of business, without 

any reference to his Commissioner under section 64 (3) of the Act? 

realiv in the case 

really a valid notice in law under section 34 of the Act? 


Was the assessment made on the same tenable 


I 


Income-tax Officer raises espeeiaUy two items of indjxmt, in 
income without issumg separate notices under section 34 f^e s^e? 

not any of law and can the same be 

th. ft n®®* the Act empower the Income-tax Officer to assess the income ‘of 
I Dwarkadas Kesmwal, the principal debtor, consisting of three 
® tebngmg to three different Hindu undivided families jointly with the 

that f^ot the case justify the Assistant Commissioner Vflndini» 

that theton of Dwarkadas Kesriwal is a ir- j 


Hwarkadas Kesrlwal appeared in person with We a/iAyt,,*.* 
tbrincome-tax Officer justified in makinran n? u • «5COunt^ was 

letting Mm know on which points the accosts we^ef eotiva 
«*hown in his Profit and Lo® Account should not u 

iJ'oh Ptovide for iasne.of arcombined notice aa 

d 22 (4) after an assessee Bubinita his return? * ® - aactiona gj 
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Docs non-compliance in part of such a notice render him liable to an 
assessment under section 23 (4) depriving him of his right of appeal against the 
assessment 1 

9. Is a notice purported to be issued under section 23 (2) really a valid 
notice under section 23 (2) when it asks the assessee both to attend and to pro- 
duce evidence instead of asking him either to attend or to produce evidence.? 

Is non-compliance in part of such a notice punishable with an assessment 
under section 23 (4) of the Act? 

10- Does tlie language of the notice purported to be issued under section 
23 (2) constitute the same as a valid notice in law asking for evidence of the 
section 34 return? 

11. When Mr. Williams, Assistant Commissioner, arrived at the finding 
that the firm of Dwarkadas Kesriwal was separate from the firm of Kedarnath 
Kesriwal and wlicn that finding has not been reversed by any higher authority, 
can the Income-tax Officer make a joint assessment for the two firms validly in 
law? 


12. Do the facts of the case juslify the Assistant Commissioner’s finding 
that the assessee could have produced the books for 1979-80 if he wanted to do 

BO? 


13. When a section 34 assessment for 1925-26 is cancelled for illegality 
in the year 1927-28, whether or not the Income-tax Officer is debarred from pro- 
ceeding to make a fresh assessment on account of the expiry of the time limit laid 
down in section 34 of the Act and whether or not the words “so far as may be 
in section 34 nullify the remand order of the Assistant Commissioner under 

section 31 (3) (b) of the Act? 

14 When an assessment proceeding is cancelled on account of illegality 
wlicther or not the force of the previous notices is spent and whether or not the 
Income-tax Officer must start again with the initial notice of return? 


15 Is the assessment for 1925-26 doubted by the Income-tax Officeyn his 
assessment note for the year 1926-27 and in his order under section 27 and can- 
celled by the Assistant Commissioner on account of illegality, is the same «mp y 
repeated by the succeeding Incomotax Officer without rhyme or reason to the 
best of his judgment as laid down in section 23 (4) of the Act? 

16. Does the Act provide for taxation times without number of one item 

of income only, rii., dividends? 

17. When the legality of an assessment under section ^3 f 

in an .appeal on various grounds is it not incumbent ^ .incision on 

sioner to gm into each and every one of * - 

each or he can dismiss the grounds of reasonableness of the cause of 

df facts and decide the appeal only on the point ot reasonaoic 

prdv.chtion under section 27? 

IS. („). When an assessee has submirn^^^ 

SU’diVSi.? 
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sons for the same? (b) If the same cannot be produced for any reason is the 
assessment liable to be made under section 23 (4) or should the assessment be still 
made under section 23 (3) of the Act? 

I have declined to interfere in review and decline also to refer the follow- 
ing questions out of those given above for the reasons given against each. 

Questioti 1 contains a misstatement of fact. In the original assessnient for 
1925-26 the assessee represented his sole source of income to be share-broking and 
share-dealing and gave his address as 2, Royal Exchange Place {Vide his vokalat- 
nama of the 4th July, 1925, also his letter to the Income-tax Officer of the 1st 
February, 1926). He did not raise the question of jurisdiction at the time th« 
assessment objected to was made. Hence no question of jurisdiction arose and 
the Income-tax Officer had no occasion to refer to the Commissioner under section 
64 (3) of the Act. 

Question 3 contains a mis-statement of fact. The Income-tax Officer asked 
the assessee “to make a full statement of his income during the year 1980-81, 
Dewaii, especially his income from interest on Hundis and income from Jute 
Fatka business. “ It is thus clear that the notice covered all sources of the 
assessee ’s income. By specially mentioning 2 of the sources of income the Inbome- 
fax Officer probably meant to suggest that the income from these two sources 
sliould not be omitted from this return and he had good reasons for making this 
suggestion inasmuch as income from these two sources was omitted altogether 
from all previous returns* 

Question 4. — The first part of the question, viz., whether “the point of 
jurisdiction is a question of law’" does not arise out of the Assistant Commis- 
sioner’s order and it seems that circumstances may make it a Question of fact or 
of law. 


The second portion, viz., whether the point of jurisdiction can be raised at 
any time is a question of a general nature, not strictly arising out of the Assist 
ant Commissioner’s order in the present case, and I do not think I am required 
to give my opinion on the question. The fact is that the question of the princii)al 
plwe of business was first raised in the appeal stage. As no such question was 
raised at the time of the assessment now objected to, the Assistant Commissioner 
could not go into it as it was quite a new point. Further the appeal before the 
Assistant Commissioner was against the Income-tax Officer’s refusal to re-open 
the case under section 27 and the Assistant Commissioner was competent only to 
see if the assessee was prevented by sufficient cause from complying with all the 
terms of the notice issued. 

QnesHmi 5.— The answer depends upon the circumstances of the cases and 
Upon how far the statements made in this question are true. The facts stated 
^re have not been proved and it lias been found as a fact that Kedamath 
llesnwal is the proprietor of the firm known as Dwarkadas Kesriwal. Different 
«Mements, e.g., (1) Kedamath has no connection with Dwarkadas’s firm ^2) 

the grantor of Dwarkadas ’s firm, go to give the lie to the facts 
naiCQ in this question. 

order question does not arise out of the Assistant Commisaoner'g 

contains a mis-statement of fact. It 
Commissioner ’s finding. It is ozily a 


cannot be said that this 
passing remark suggesting 


Quegtion 6 
was the Assistant 
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the reason for not producing the books. Further the Assistant Commissioner 
was not authorised to go into the merits of the case, the appeal being against 
Income-tax Officer s refusal to reopen the case under section 27. 

Question 7 contains a mis-statement of fact, as in the assessment now 
objected to Dwarkadas did not appear in person with his accounts- 

Question 11 contains a mis-statement of fact, as Mr. Williams’ order 
referred to was in effect set aside by the Commissioner when he directed the In- 
come-tax Officer to start section 34 proceedings afresh ab initio. 

Question 12 is obviously a question of fact. 

Question 14 contains a mis-statement of fact as the Assistant Commissioner 
did not cancel the proceedings but merely “set aside the assessment,” a very 
different thing, and directed the Income-tax Officer to “make a fresh assessment 
by issuing a notice under section 23 (2).” 

Question 15 is one of fact. 

Question 16 the exact meaning of which is somewhat obscure, appears 
to contain a mis-statement of fact as the assessee’s income from dividends was cer- 
tainly not taxed more than once. Rs. 20,000 as estimated income from dividends 
was included in assessee’s total income, but this sum was deducted in calculating 
his taxable income. 

Questions 2, 8, 9, 10, 13, 17, and 18 appear to involve points of law and I 
refer them with my opinion which is as follows : — 

Qu&stion 2. — It is not clear from the question itself why the notice is 
sought to be regarded as invalid. At the 'time of argument however it was ex- 
plained that an ordinary notice under section 22 (2) with the addition of “imder 
section 34” at the top was not a valid notice under section 34. The section itself 
does not shew that the procedure was wrong. The assessment on such a notice 
was therefore legal. 

(At the time the notice issued there was no printed departmental form 
for notice under section 34 such as we have now. But this form is only an execu- 
tive form and has no statutory authority behind it). 

Question 8 is covered by the recent decision of the Hon’ble High Court in 
the case of Harmukhmi Dulichand vs. Commissioner of Income4a^.{\) The 
answers are : — 

There is no legal objection to combining a notice under section 23 (2) and 
a notice under section 22 (4) in one document. 

Yes- Partial non-compliance with such a combined notice renders an 
assessee liable to assessment under section 23 (4). 

Question 9. — The notice was not produced before me office 

copy of the notice in the file. The order dated the 21st April, 1927 for jfisue of 
a combined notice under sections 23 (2) and 22 (4) is quite clear on the order 
sheet and is not defective in any way. It runs as follows:— 

“Issue combined notice under sections 23 (2) and 22 (4) ca^ng for wm- 
plete account books for the ^ears 1980-8 1 and 1979-80 Dewali and any othei 

(l) 3 I. T, Q. 198 
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evidence on which he may rely in support of the return. Fix 3rd May 1927 as 
the date of hearing.^’ 

If however, in the actual notice the superfluous words were not struck out 
through some clerical error, it was not a very serious defect and in any ease the 
ass^ee was not prejudiced by it. In fact he understood what was meant by the 
notice inasmuch as he filed a petition and produced the books of 1980-81, t.e., com- 
plied partly with the notice. The partial non-compliance with the notice for 
which the assessment was made under section 23 (4) was certainly not due to the 
so-ealled defect points out here. 

Question 10. — The language of the question is obscure. As far as can be 
gathered the assessee’s contention is that the form of section 23 (2) notice In a 
section 34 assessment should be different from the form of section 23 (2) notice in 
an original assessment. The law does not require this. 

Que^^on 13. — The assessment was set aside but the entire proceedings were 
not canwlled. The Assistant Commissioner was quite within his rights in direct- 
ing the Income-tax Officer to make a fresh assessment after making such further 
ei^uiry as the Assistant Commissioner thought fit. He asked the Income-tax 
Uflicer to issue a fresh notice under section 23 (2) and make a fresh assessment, 
ao long as the proceedings which wore started in time were not entirely cancelled 
there was no question of time bar. The words “so far as may be” in section 34 
have no bearing on the order passed by the Assistant Commissioner. 

Q^^^sthn 17. — The appeal in question was an appeal against the Income-tax 
Ulhcer s order under section 27 refusing to re-open the assessment, and the Assist- 
m Lommis-sioner’s sole duty was to see whether the Income-tax Officer was justi- 
nea in his refusal. As the assessment had been made under section 23 (4) for non- 

® scciion 22 (4) the Assistant Commissioner was 

30 (1) from considering the assessment on its 


18 — (a) Section 22 (4) does not compel the Income-tax Officer to 
reasons for requiring him to produce accounts. The accounts 

1979-80 Sambat, t.e., those of the year prior to the 
J*Jcome-tax Officer was fully entitled to call for them- 

whXr'IL\“« connection the qucXn oT’faet 

the Income-tax Officer’s order refnQi«« Z. ,11;/ was nearing the appeal against 
assessee to let him look in his ooxK to seo /f assessment he i^ed the 

[here, but the assessee refused tngrcc^ this^ Thf«t^^ *'*’ 

have produced any evidence either bnfnr^» t}i« appear to 

Commissioner to prove that ho was reallv unablp Assistant 

;saK a- » s"«.“ 

Spp“ssiii'S8”jii;s Ss,rii“""*i 1“ “ “• “a 

«» 0 ^., « s ssr‘,sa5’”£ 
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tions arc supposed to arise, was passed on the 21st September, 1927, the questions 
arc time-barred and I have no authority to refer them. 

Picgh and K. K. CJutkerhutty, for the Assessees. 

The Advocate-General and R. B. Fol, for the Crown. 


JUDGMENT. 


RANKIN C. J. : — In this case, the Commissioner of Income-tax has 
referred seven questions of law at the request of the assessees. It appears that 
the original notice under sub-section (2) of section 22 of the Indian Income-tai. 
Act was served on the assessees on the 16th of March 1925. The assess^ es were 
required by that notice to give a return of their income for the year 1925-26 — 
October to October — and the income of that year would be the income of the pre- 
vious year 1924-25. In April 1925 they made a return and, upon this, there was 
an order of assessment. Sometime later, it appearing that there was a question 
whether the income of a certain Fatka business was or was not income belonging 
to the assessees, proceedings were started by a notice under section 34 of the Act 
and assessment was made under section 34 of the Act by the Income-tax Officer. 
This assessment, however, was cancelled by the Assistant Commissioner ; but the 
Assistant Commissioner, after he had cancelled it, apparently saw reason to think 
that his orders were contrary to the merits of the matter and he reported the ease 
to the Commissioner of Income-tax for action under section 33. On the 29th 
Juno 1926, the Commissioner issued a notice under section 33 and, on the 14th 
September 1926, he made an order upon the Income-tax Officer to commence pro- 
ceedings afresh ah initio by a new notice under section 34. 


This new notice was served in September 1926 and it is not contended 

before us that the new notice served in September 1926 was beyond the time 
limited by section 34 of the Act. We have, therefore, to consider carefully what 
happened upon the basis of this notice which has never yet been set aside. On the 
bas^^of this notice, in November of that year the assessees filed a return Notice 
was issued upon them to produce certain evidence and certain bool« of aceoum. 
They failed tHomply with this notice and, consequently, on the ^ 

1927 an assessment was made upon them on the footing that they had been m 
defaiilt in the matter of producing their account books — the figure upon which 
fher were assessed being in excess of Rs. 3,00,000. Thereupon, the assess 

petftionJthf Income-tax Officer under sccUon 27 of the Act to reopen their 
peniionea Tnmme tax Officer rejected that petition. On the 11th April 

assessment. The Income tax umcer j Assistant Com- 

1927 they appealc ® Commissioner set aside this assessment on a ^m 

missmner and directed the Income-tax Officer to give a new notice 

(•xceeding Ks. 3,00,UUU* we i^xT\A 0 noo thov had in support of their 

anTca^m“hl^™ ^ 

that order, tl.e proceedings continued afresh in that respect. 

There are two points which *^g^^t“refrr to thkHigh Ornrh 

number of points which the Commissione Act, one will find that not 

He says, first, that, i one ‘"^.^notTce un«^^ (2) of section 22 must 

merely the parallel to the nonce u proceeding down to assess- 

be given within the time there limit comnleted within that time. In 

ment on the alleged ’"TTjon is reasonably clear to the contrary. The 

^r HhrinToS^^ (Officer -y p^^^xon LI « 

f which may he included in a 
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iiotioo nn<l(.'r sul)-sootioii (2) of section 22, and may proceed to assess or re*assess 
siieli income, profits or gains, and tlie provisions of tliis Act shall, so far as may 
be, apply ■ accordingly as if the notice were a notice issued under that Bub- 
section.” In my judgment, the limitation, in point of time, is a limitation.which 
applies only to the notice; and, if a notico calling upon the assessees to file a 
return of the additional income is given within the time therein limited, the rest 
of the proceedings is not further limited as to time. 

The second point which Mr. Pugh has taken upon the basis of section 34 is 
that, under such proeodui'e-, while it may be that for failing to file a return of the 
additional income an assessment thereof may be made in default, the section 
should not be read as entailing the consequence that, if a failure is made to pro- 
duce the books of account reqjiired by the autliorities, an assessment can be tnade 
for a default of that character. In my opinion, the procedure under the notice 
referred to in .section 34 is to bo, as far as may be, tlic same as would be applied 
in case of an original notice nnder sub-section (2) of section 22. Tlio failure to 
make any return at all would have to bo dealt with under sub-section (4) of 
section 23 and I sec no reason to think that the other provisions of sub-.seclion (4) 
will have no effect under section 34 of the Act. In tliis case, one of the questions 
which was referred to ns was question No. 13. ^‘Wlion a section 34 assessment 
for 1925-26 is cancelled for illegality in the year 1927-28, w'hether or not the 
Income-tax Officei- is debarred from piocceding to make a fresh assessment on 

account of the expiry of the time limit laid down in section 34 of the Act and 

whether or not tlie words ‘.so far as may be’ in .section 34 nullify the remand order 

of the Assistant Commissioner under section 31 (3) (ft) of the ActV* It is not 

dear what the latter portion of this question means. But. In the present case, the 

notice under section 34 was the new notice under section 34 and the notice on the 

i^ootmg of which the assessment has been made was given within the time limited 

Dy the Act. That being so, there is no want of junsdietion bv I’oason of the limit 
01 time in the proceedings before us. 


Thn 1 ^ * portion of the 13th question is to be answered against the assessee.s. 

exnr.frT?i ^ propose that we should answer as it is not to 

expressed that any answer that may bo given would be intelligible. 

nr.i I other questions which liave been referred by the Commi.ssionpr have 
not been raised before us and there is no occasion to an.^ver 

Income'^^v Pugh as to whether or not the 

Officer ilf/i the assessment in this ease was the proper Income-tax 

.^we^^n ~ the present pr^ 


The assesscea must, pay the posts of this Reference. 
OHOSE, J. : — I agree. 

BtJCKLAND, J. ; — I agree. 


4 

\ V 
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PROTAP CHANDRA GANGULY v. 


(366) IN THE HIGH COURT OP »TUDICATURE AT CALCUTTA. 

Before Sir George Rankin, Kt. Qhief Justice, Mr. Justice C. C. Qhose 

and Mr. Justice BuckUmd. 

(7th April. 1930). 


Protap Chandra Gangnly . . Assessee. ' 

V. 

The Commissioner of Income-tax, Bengal . . Referring Officer. 

IruMdn. Income-tax Act {XI of 1922) Secs. 23 (4), 27, 29 mid 30 — Non~ 
submission of return ctnd assessmeni' 7inct\er Sec. 23 (4 ) — ‘Issue of mistaken de- 
mand notice — Second proper demand notice, legality of — Appeal against order 
refusing to re-open assessment — Scope and limits of jurisdiction. 

Where a notice of demand issndd on the basis of an order of assessment 
under Sec. 2'^ (4) for failure to submit a return did* not make it clear that the 
assessment had been made in default of filing a return, a fresh notice of demand 
issued after cancelling the first mistaken notice is legal. 

In an appeal from an order under Sec. 27 of the Income-tax Act refusing 
to re-open an assessment the Assistant Commissioner is not bound to deal with the 
merits of the assessment, the only question before him being whether there was not 
sufficient cause for re-opening the us$ess7yxent. 

Case [Reference No. 11 of 1926]. stated under Sec. 66 (2) of the Indian 
Income-tax Act (XI of 1922) by the Commissioner of Income-tax, Bengal for tiie 
opinion of the High Court. 


CASE. 


In accordance with the provisions of section 66 (2) of the Income-tax 
\ct XI of 1922, I have the honour to refer to the Hon’ble High Court certain 
questions of law arising out of the order of the Assistant Co^issioner, Calcutta 
on the appeal filed by the assessee, Babu Protap Chandra Ganguh, against the 
assessment made on him for the year 1927-28. 


2 The following are the facts of the case: Babu Protap Chandra 

Ganguli' hereinafter called the “Assessee,” is carrying on busine^ at 16, Bridge 

Road Chctla, Calcutta. Besides business he has other sources of income, viz., 

dividends interest on securities, property and as a commission agent. His pre- 

V ois year is the Bengali year. On the 14th Apri 1927 a notice was issued npon 

him under section 22 (2) of the Income-tax Act calling for a return of his income 

du^i g the preWous ycai, 1333 B.S., by the 2nd June, 1927. No return was filed 

on the due dnic, nor was any application for extension of time for the submission 
on t iC <Jue u , Income-tax Officer however, waited all 

4!h Tune 1927 when the assessee filed an application through his pleader for time 
. 1927 TiL was granted till 25th July 1927 but still no return 

till Ith Au^ • 1927 the pleader of the assessee appeared before the 

was filed On the 27th July ^.xn p Calcutta he could not lub- 

Inconn^tax “'™/officer at once pointed out to him that he could 

r w^aM m Jfin “^esTen^ thlt day.'’ Accordingly on the 27th July 

InL action" “and Sx the next day the ttsual notice of demand under sec 
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the originafno“Le ■ ® <=“- 

but no action wt1&'?L‘t“VnotT“1 ^ 27. 

day On receipt of the 2nd noLI of demld o„ 

filed another petition under section 27 to rpnr* August 1927 the aasessee 

that his pleader had been too busy to submit ? t asse^ment on the ground 

.« oa... Js iTi ■"• 

Wow a. S^am^^®aiw''cSu‘^bn“T ^ “* “PP®^ 

order refusing to reopen the assesmenr ’ lueome-taac Officer’s 

tbe 7ou^rngTu:siirit7: i? 

(A) . Whether the second notice of demand was a legal one ? 

’'p“5.';£-4ESs;,'r^rk“s/^ ••“»» «- ■- 

(C) . Whether an assessment under sentin« / a \ ^ 

tioner of his claims based L <3epived the peti- 

Income-tax Officer with resneet to 

Charan Kahut J “ respect to the bad debts account of Bai 

(D) . Whether the Assistant Commissioner of Income-tax k ' 

him? paragraph 6 of the°^?eLntTftctea“t^"i: 

"^Smati^fotfe ®f thecal 

fact that the return was deli ‘ " «ew oTthe 

tioner’s pleader for submi4o„ bylh^d^date* P®**’ 

to the ffl;h”^“hSr c-not be referred 

Xlte^was 

t ‘.s® ' ««!•" a's.’S 

a question of fact. ^ case this appears to So 

jh'is s Lji.tsSto 

Question B IS a pure question of fact. * 


(E). 
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I refer therefore 4 Ueitious A and D. My opinion on these two questions 
is as follows: — 



The issue of a second notice of demand in tin* circumstances re- 
ferred to above is quite legal, and the asscssee has not quoted 
any section of the law to show tiiat the issue of such second 
notice is illegal. Puiiher a mistake in a notice of demand does 
Jiot affect the validity of the assessment. 


(u). Paragraph (j of the statement of fact-s attached to the appeal peti- 
tion deals with the merits of the assessment. But as the 
appeal in this case was against the Income-tax Officer’s order 
under section 27 refusing to rc'open the assessment all that the 
Assistant Commissioner was eoneernod with was to sec whether 
flic assessee was or was not prevented by sufficient cause from 
making a return. He was debarred from going into the merits 
of the assessment. 


JCDGMENT. 

RANKIN, C. J. : — The assessee in this ease received a notice under Bub- 
section (2; of section 22 of the Indian Income-tax Act requiring him to lodge a 
return of his income by the 2nd of June 1927. No return was filed by that date; 
but. oil the 4th of June, the assessee filed an application through his pleader 
asking the Income-tax Officer to give him time till the 4tii of August. The In- 
come-tax Officer gave him time til the 25th of July and, on the 25th of July, the 
assessee failed to file any return. Two days later — on the 27th of July, his 
pleader appeared before the Inc*onie-tax Officer and said that, as he had to leave 
Calcutta, he could not submit his return. The Income-tax Officer said that he 
could not wait and must finish the assessment there and then. Further adjourn- 
ment was, therefore, refused. On that date, an assessment was made by the In- 
comc'-tax Officer under clause (4) of section 23 in default of the filing of retura. 
it is quite clear under the Income-tax Act that, although an assessee is late in 
filing his return, nevertheless if he does file it befoi'e the assessment is actually 
made the return has to be considered and dealt with although out of time. 


In this case, however, tlie assessment was made within the meaning of Bub- 
soetion (4) of .section 23 on the 27th of July by which time no return had been 
filed. On the next day, the assessee came along with his return; no action 
could be taken u})on tliat as an order of assessment upon a different oasis 
altogether had already been made. A notice of demand was issqed upon the basis 
of the order of assessment and this notice of demand appears to be inacciirate in 
1 ospoct that it did not make clear that the assessment had been made m defa^t of 
filing a return as distinct from ceilain other defaults. However, that notice o 
demand operated nothing. It was cancelled and a* fresh notice ikuot. A ae- 
mand notice to an assessee is simply a notice whicli apprises him of the previous 
fact, namelv. that he had been assessed at a certain amount. 


In this position, the assessee submitted several petitions; but, in particular, 
he apiicars to have submitted an application before the Income-tax Officer under 
section 27. It was quite open to the Income-tax Officer to entertain the applica- 
tion showing that the delay in filing the return was due to sufficient cause and 

that tlic assessee should be given the benefit of an order cancelling the as^ssment 
of the 27th of July and directing the assessment to be reopened. The Income- 
tax Officer, liowever, dealt with that matter on the facts, found no sufficient cau^ 
and rejected the application. Prom this order, an appeal was taken to tn® 
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Assistant t'oiiimissioncT. The Assistant Commissioiier being of opinion that 
tlicre was no suffieient cause simply dismissed tlie appeal. Then the matter was 
taken to (he Commissioner and the Commissioucr took the same view that the 
pleaders negligence was no sufficient cause; but, being asked to refer certain 
questions oi law to tins Higli Court, he lias referred two. We are not concerned 
with the questions wliich he has not referred. 

The first question is wlietlier the second notice of demand was a legal one. 

Ihe answer to that is tliat tliere can be no objection whatever to it. There was 

a perfeetb good assessment order on the 27th July and the fact that a mistaken 

notice as sent to the asse^eo in no way prevents a proper notice being sent when 
the nnslake was discovered. ^ 


refeiTcd to us is whether the Assistant 
Commissioner of Income-tax should iiave considered paragraph 6 of the state- 

S ta. . *'>« 1"^'“ I "teller the 

Assistant Commissioner on an appeal from an order refusing to re-onen the 
assessment under section 27 was obliged to enter into the merits of the assessee’s 

or XT^dso^'^Thi ^“divided Hindu ‘family 

the AssSaiU Cn^rn; • Cominissioner says that the only question before 

'I he assessee must pay the costs of this fteference. 

GHOSE, J. : — I agree. 


BUCKLAND, J. : — I agree. 


(366, IN THE HIGH COURT OF JUDICATURE AT hUDRAS 

Before S,r IIo^, o,e Compto,, Beaeley, Kt.. Chief Me. Mr. Me 

Armnlakruhno Ayyar and Mr. Justice Curgenven. 

(11th April, 1930). 

T, Maiiavedan Tinimalpad, Senior Raja of Nilambur 

I'. 

TJie Commissioner of Income-tax, Madras 


Assesses. 


■ ■ Referri^ig Ojfficer. 


tnaian Ihcome’bax Act (XI nf iq 99\ rr.. . 
’fmn sale of Hrnber-^Assessabmy 


ttimssessad fomi Umds 


■, ^ . SO . 


59, M. L. J a, 3 . 3 , ,, ^ j r'(i»8'o, y.;: w 


MANAVEDAN TIRUJMALPAD, v. 


Ca^e [0. P. No. 152 of 1929J stated under Sec. 66 (2) of the Indian Iii- 

eome-tax Act (XI of 1922) by the Commissioner of Income-tax, Madras, for the 
opinion of the High Court. , w i-ixc 


CASE. 

I have the honour to refer the following case for the decision of the High 
Court under section "66 (2) of the Income-tax Act, (XI-22). 

2. The petitioner who is the owner of extensive unsurveyed and un- 
assessed forest lands in Malabar and the Nilgiris was assessed for the year, 
1928-29, by the Income-tax Officer, Palghat, on an income of Rs. 5,395, frorii 
property and Rs. 3,07,629 income from fees received in respect of timber cut and 
removed from the forests and other miscellaneous receipts. This sum of 

Rs. 3,07,629 was wrongly classified by the Income-tax Officer under the head 

other sources. ’ ’ The greater part of the income which relates to fees for timber 
felled and removed and profits from sale of elephants should have been classified 
under the head “business.” In computing the income of Rs. 3,07,629 the In- 
come-tax Officer included a sum of Rs. 1,19,098 claimed as a deduction by the 
petitioner as being a receipt of a capital nature. This sum is said to represent 
the estimated capital value of the timber cut and removed from the petitioner’s 
forest in reUirn for which he received certain “kuttikanom” fees. The petitioner 
contended that by the sale of the timber in the forest he was practically convert- 
ing a -good portion of the capital into cash and that to the extent of the sum of 
Rs. 1,19,098 (50 per cent, of the Kuttikonam fees) the receipts from Kuttikonam 
fees should be regarded as receipts of a capital nature. The Income-tax Officer 
declined to accept this contention and disallowed the claim. The petitioners 
thereupon appealed to the Assistant Commissioner but without success. An 
extract from the Assistant Commissioner’s order is filed Exhibit A. 

3. The petitioner has now applied to me to refer for the decision of the 
High Court the following question of law, viz. “Whether the amounts received 
by sale of timber trees are income, liable as such to. income-tax.” The petitioner 
is conducting a business in the sale of forest produce. He does not sell the land 
with the produce growing on it. He sells only the produce of the forest or that 
wliich the forest yields. His business is of the same nature as that carried on by 
a person working a mine or a quarry. The petitioner’s claim in this instance 
amounts to one for an allowance for the exhaustion of capital. It is a well esta- 
blished principle of Income-tax law that for the purposes of taxation no deduc- 
tion can be made from profits for the exhaustion of capital. There is nothing 
peculiar to thisT case to distinguish it from other decided cases in which this prin- 
ciple has been applied. I would therefore ask your Lordships to answer the 
question propounded in the affirmative. 


SXHIBIT A. 

4. Income- received from Kuttikonam. Ss. 1,19,098. It was expl^^ 
to me by the appellant’s advocates that Kuttikonam meant the fees paid by 
people for the right to remove trees from the forests. The contention is that these 

fees do not represent income in the hands of the appellant; but realmtion of 

capital — the argument being that as the trees are cut so the capital is exhausted. 
WItat the appellants really claim is what has never so far been allowed^ under 
the Indian Income-tax Law, namely, an allowance fdr exhaustion of capital. It 
has always been the law in India not to give any allowance for wasting assets, or 
for the amortisation , of the capital value of an asset, or for the exhaustion of 
capital, except whe-rc depreciation is specifically provided for as in the case of 
machinery and plant. Whether one is dealing with quarries or with mines or 
with forests, the principle is the same — the law provides no allowance for wasting 
assets or exhaustion of capital 



423 


COMMISSIONER OP INCOME-TAX, MADRAS. 

There is a very feeble attempt made in the.grounds of appeal to urge that 
in taxing the fees received for the right to remove timber we are taxing agri- 
cultural income. 1 refer to the following contention contained in the grounds 
of appeal: “The Income-tax Officer ought to have held that the Income-tax Act 
was never intended to cover any income from trees or forests on one’s own 
land, and it is an undisputed fact that petitioner’s forests are all his Jenmam 
property.” Agricultural income is exempt from taxation under the Act only If 
it is derived from land which is used for agricultural purposes, and is either 
assessed to land revenue in British India or subject to a local rate assessed and 
collected by officers of Government as such. In the present case the land on 
which the timber grows is not assessed to land revenue and is not subject to a 
local rate assessed and collected by officers of Government. 


T. R, "V SostTi, and T. B. Bulagopal, for the Assessee. 
M. Patanjali Sastri, for the Crown. 


JUDGMENT. 

<*nTi. question referred to us by the Commissioner of Income-taix is 

Whether the amounts received by sale of timber trees are income, liable as such 
to income-tax. ” 


The affie^e is the owner of unassessed forest lands in Malabar and was 
a^ffied by the Income-tax Officer, Palghat, for the year 1928-29 on an income of 

3.07/29 from fees rggeived in respect of timber 
feraoved from the forests and other miseellanrous receipts. The assessee 
latter a^easment. Before the Commissioner his contention tras 
well purchased the forests with trees growing therein and that as the trees 

Ser of IZZe away the ca/tal was thereby decreased. The CoiLis. 

sioner of Inrome-tax has pointed out that similar circumstances exist in the case 

Courts with reg^d to iSnerlb 

able tXMouTheTdnS^^^ 

income derived from the safe of diCPerence between the 

from income derived from the sal*^ nf t«!w quarried in a quarry or 

^able to diatinguS betwe^ the ^ ~ ^ 

IS pown on land and the income derived from 

hut Ae profits earned from the sale of *" “ forest ; 

lut for the special exemption given to that .if *o income-tax 

son of Its being agricultural iSome Thero ^ ® Income-tax Act by rea- 

incirae derived from the sale of Ser \bfdev ®*o™Pffon in the case of 

quertion referred to us in the afflrmaUve^ The “p®"®*" fh® 

the Commusioner of Income-tax. ' ™ assesses wiU pay Hs. 250 costs to. 
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l367) IN THE ITTOH COURT OF JUDICATURE AT MADRAS. 

Before ^ir Horace Owen Compian Beasley, Kf., Chief Justice, Mr. Justice 

AnantakrisJrna Ayyar aiiid Mr. Justice Curgenven. 

[11th April 1930] 

S. M. P. Poriasamy Nadar and Company . . Assessees.* 

V. 

The Commissioner of Income-tax, Madras. 

Indian Income-tax Act {XI of 1922), Secs. 10 (2) (m) mid 66 (3) — 
Unregistered firm — No pre-partnership agreement to contribute further copital 
at agreed rate of interest — Interest panjnients to partners — Finding against 
loans by partners — Deductahility of interest. 

M^he.re there was no specific agreement between the partners prior to the 
starting of the fxirtner.ship busfkie.ss; specifying the amount of initial capital 
contributed by each of the partners and providing for co^xtribution of furt^ier 
capital at an agreed r^ite of interest and the Income-tax authorities found that the 
amounts standing to their credit in the firings accounts were not loans, sums paid 
to them as interest on those annyunts are not 'deductable under Sec. 10 (2) {Hi) 
of the Income-tax Act in the computation of the profits of the firm. 

Application [O. P. No. 179 of 1929], under Sec. 66 (3) of the Indian 
Income-tax Act (XI of 1^22), for an order to direct the Commissioner of 
Income-tax, IMadras, to state a case for the opinion of the High Court. 

Commissioner's Order under Section 66 (2). 

This is the case of an unregistered firm consisting of V. P. Periaswami 
Nadar, P. P. Sivanandi Nadar and K. P. M. Shanmuga Nadar, who are peti- 
tioners. The firm was assessed for the year 1928-29 on an income of Rs. 25,905 
by the Income-tax Officer. Virudluuiagar. In computing the profits the 
Income-tax Officer, di.sallowed three sums aggregated to Rs. 7,633-4-0 being 
the interest paid to the three partners, on the ground that these sums represented 
interest paid on the capital of the partners and not interest paid by the firm on 
any ‘loan’. In its appeal to the Assistant Commissioner against the assessment 
the fiimi contended that the sums standing to the credit of the partners’ accounts 
represented loans made by them to the partnership. Attention was also drawn 
to the fact that there was a sum of Rs. 38,993 standing at the credit of the Baa 
Debts Reserve Fund account on which no interest was charged. In disposing 
of the appeal the Assistant Commissioner reduced the total taxable income of 
the firm to Rs. 25,820 but did not alter the asses.smenf. so far as the disallowance 
of the sum of Rs. 7,633-4-0 was concerned. The petitioners Jiave now ask^ me 
to refer to the Higli Court under section 66 (2) the following uuostions alleged 
to ho cjiiestions of law arising out of the order of the Assistant Commifisioner : 

1. Whether under the circumstances stated above, the amount of 

Rs. 38,993 is the capital of the petitioners’ partnership. 

2. Whetlier interest payments made to partners in eases of firms which 

have no subscribed capital would be admissible charges under 
section 10 (2) (iii) of the Act. 

• (1930) 69 ML J. 778 ; 83 L. W. 935 : A. I. R, (1980) Mad lO^B. 
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3. Whether interest payments made to the partners of the petitioners’ 
firm, under the circumstances mentioned in the petition and 
in the oi^der of the Assistant Commissioner of Income-tax arc 
admissible items of expenditure under section 10 (2) (iii). 

The only question which arises in this case is whether there was a legal 
loan to the firm by the partners. This question is clearly one of fact. The books 
do not show any account for capital otiicr than the accounts standing in tlie 
names of the three partners. There is no agreement eitlier defining the capital 
to be subscribed by the partners, or setting out the manner in which loans arc to 
be raised, or laying down the terms oti which the alleged loans have been 
advanced. On the other hand there is the fact that the amounts to the credit of 
the three partners stand in ledger folios headed ‘^Mothalvaravu*’ account. The 
petitioners, however, contend that these amounts represent loans made by the 
I)artners to the business and do not constitute the capital of the business .and 
in support of this claim they adduce the following arguments: (1) that it is 
possible to carry on a thriving business without capital and the nature of their 
business was such that no initial capital was nocessar>% (2) that if any amount 
I'as to be treated as the capital it should be the sum of Rs. 38,993 at credit of 
the Bad Debts Reser\'e Fund account, (3) that no weight attaches to the head- 
ing ** Muthalvaravu** in the ledger folios, the correct equivalent of' “capital” 
being ‘ * M oolathanam* * , and that therefore the sums in question are not capital, 

(4) that, in the alternative, they should be held to be borrowed capital, and 

(5) tiiat the fact that interest is paid on the amounts in question is itself evid- 
ence of a loan. 


It IS no doubt possible in certain cases to carry on business entirely on 
borrowed capital, but in such cases it has to be proved tliat tlie capital employed 
IS really borrowed capital and the question whether the capital is “borrowed” 
or not IS purely a question of fact. In the present case, it has not been admitted 
by the Income-tax authorities that the petitioners’ business needs no capital. 


As regar^ the resen-e for bad debts, I liold that tliis has been formed for 

“"“J I that it had undouBtedly been 
Utilised for that purpose. It is to all intents and purposes a reserve fund and 

can m no sense therefore bo regarded as subscribed capital and it has not been 
arJmit^d by tho Income-tax authorities that the amount of this fund is the canital 
or part of the capital of the business. The elaborate, exp anation 
,.™„ vogarding the Tamil equivalent of ‘capitar hatrCc 'Tt L wall 

npiiropnatc variation of the shares of the thren partners, to secure an 

firm. I consider, therefore t^ thc par ners m the profits of the 

petitioners have not proved’ the 1 x 1 ^ 000 ^ 0 ? « 

question of law arises, I therefore dismiss the ap^ea“u.n 


K. r. Sesha Aijyangar, for the Assessees. 
.V. Paimijali Sasiri, for the Crown. 


JUDGMENT 
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payments made to partners of the petitioners^ firm under the circumstances men- 

tioned in the petition and in the order of the Assistant Commissioner of Income. 

tax are admissible items of expenditure under section 10 (2) (in) of tbe 
Indian Income-tax Act”. \ v ^ ux 

The assessees are a paitnership firm carrying on business in the purchase 
and sale of cotton seeds and it appears now to be a very flourishing business. 
In the year of assessment, 1928-1929, it was assessed to income-tax in the amount 
of Rs. 25,095. In arriving at this assessment, the Income-tax Officer disallowed 
a sum of Rs. 7,633-4-0 which the assessees claimed to be entitled to a deduction 
of from the gross profits of the partnership. They based their claim, as fs 
apparent from the question we are asked to direct the Commissioner of Income- 
tax to refer, on section 10 (2) (iii) of the Indian Income-tax Act. That section 
allows deduction “in respect of capital borrowed for the purposes of the busi- 
ness where the payment of interest thereon is not in any way dependent upon 
the earning of profits, the amount of interest paid”. It was contended by the 
assessees that this sum of money was interest on capital borrowed from, or at 

least a loan to the partnership by the individual partners and as such not assess- 
able to income-tax. 

In this connection much reliance was placed by Mr. K. V. Sesha Ajryangar 
on the Full Bench decision in Suhraitumi/oni Chettiar v. Commissioner of Income- 
tax, Madras (1). There a Full Bench of which I was a member held that 
where a partner genuinely lends money, beyond the initial capital, to the partner- 
ship at an agreed reasonable rate of interest and the money is used for capital 
expenditure, the interest paid by the partnership to him in the year of assess- 
ment must be deducted in computing the profits or gains of the partnership 
as provided by section 10 (2) (iii) of the Indian Income-tax Act. That is all 
that that case decides; and when the facts of the case are looked into, it will 
be seen that before the partnership started, there was an agreement in which 
the amount of capital contributed by each of the partners was set out and 
the rate of interest agreed to be paid upon the capital so contributed was also 
agreed upon. In this case there is no such agreement. Further more, in the 
agreement in that case there was a provision that after the partnership started 
working, the partners might contribute further capital to the partnership and 
that if they did so, they should receive interest at a certain rate on the capital 
so contributed. That case in no way, in our view, supports the contention 
of Mr. Sesha Ayyangar. There is no agreement whatever in the present case 
to contribute any capital, or lend any monies, nor is there an agreement to pay 
any interest. 

It is contended by the assessee that when the partnership started the 
business, the business was a very small one and that there was no initial capital. 
But it is quite obvious, as the Assistant Commissioner of Income-tax says in 
his order, that a business with so large a turnover as this one could not pos- 
sibly be conducted without some capital and that what happen^ in this case 
was that a certain amount of the profits earned by the partnership were allowed 
to remain in the partnership as capital by means of which to carry on the 
partnership. This is a very different case to the Full Bench case where there 
was a specific agreement to contribute further capital beyond the initial 
capital already contributed. 

There is a further difficulty in the way of Mr. Sesha Ayyangar namely, 
that whereas in the Full Bench case there was an agreement to pay a fixed 
rate of interest, here, as I have already stated, there is no agreement to pay any 


(1) 8 i. T. C. 187, 
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interest, at all. But as a fact it does appear that for a period of 17 years 
12 , per cent, interest was paid on the amounts allowed to remain in the partner- 
ship by the partners and it is therefore quite obvious that in those years the 
partnership earned sufficient profits to enable the partnership to pay that high 
rate of interest. It must also be equally clear that had there been no such 
profits, no such rate of interest could have been paid. Therefore, the payment 
of interest was dependent on the earning of profits. There is not, as in the 
Full Bench case, a definite and an enforceable agreement to pay interest. What 
was strenuously argued before us in that case, so far as my recollection Eerves 
me, was that, quite irrespective of any profits being earned, the rate of interest 
agreed upon was payable. Mr. Sesha Ayyangar is, therefore, unable to bring 

himself within the provisions of section 10 (2) (iii) of the Indian Income-tax 
Act. 


Aether matter which I think I ought to mention is that Tniruvenkata- 
chariar J who was a member of that Pull Beuch in his answer to the question 
Mferred stated that this question is purely a question of fact, and with that 
statement I am inclined to agree. 


Under these circumstances, 
Income-tax to refer this case. The 
tnissioner. 


we decline to direct the Commissioner of 
assessees will pay Rs. 150 costs to the Com- 


us T±ii!i HIGH COURT OP JUDICATURE AT MADRAS. 
Befm\e Sir Horace Owen Compton Beasley, Kt., Chief Justice. Mr. Justice 

Anantakrishma Ayyar and Mr. Justice Curgerwen. 

(14th April, 1930). 

K. P. Muhammad Kassim Bowther . . 

V, 

The Commissioner of Income-tax, Madras . . Referring Officer. 

Officer under Sec. 22 (4) of (he Income-tax l>y the Income- 

accounts af the Penang buJness Pf^^aCe aU the original 

assessment was mdde under Sec' 23 ^ requisition cm 

vartnwr to prgduce the TcouTnot h^ng bXlilo^e^ ^ 
a reference to tfm High Court, ^ belteved in by the Officer. On 

dj^tic^onh^'^l^ttof P^O- 

'determining the quantum of profits Jade tC^ond*"* rdevant for 

t. 1 t finding that the acenunt. «.n. j . 

"* ■ - - pro^d'kjj^ *** 
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An ‘Hsscs^ce rallied u/ftjn io producr accounts ordinarily in his i)osscssion 
and control must show that he was incapable of produomy them; while the &nus 
would he on the Income-tax. Officer to show that the ' assessce could produce 
accounts not ordhwrUy m. his possession and control but failed to do so. 


Case (O. P. No. 145 ol 1929) stated under Sec. 66 (3) of the Indian 
Income-tax Act {XI of 1922) l)y the Commissioner of Income-tax, Madras, in 
com))liance witli (lie order of tlio High Court dated 11th October, 1929. 

CASE. 

In accoiviance witli the Iligli Court ‘.s order quoted above I have the 
honour to refer the following case for the opinion of the HoiCblc the Judges ti 
tlic High Court under section 66 (3). 


2. Tlie petitioner is a resident of Kondagai within the jurisdiction of 
the Income-tax Officer, Negapatam. He owns lands and house properties in 
British India and is a jiartner owning a 4|r)th share in a firm carrying on busi- 
ness in cloth and rubber in Penang in the Federated Malay States. 


3. The deed of i)artnership under which this business is carried on re- 
serves to each partner tlio right of free access to the accounts aaid the right to 
inspect and copy them. 


4. For the asse.ssment of the year 1928-29 the petitioner was called on 
to make a return of his income in the prescribed form. He returned the form 
Rent to him without entering any figures in it. But on the form was written in 
Tamil: “No interest income or business”. The Income-tax Officer called on 
tlie petitioner by a notice under sections 22 (4) and 23 (2) to adduce evidence 
in sup])ort of his return and to produce certain accounts and documents. In 
response to this notice the petitioner’s authorised agent appeared but did not 
jiroduce any evidence. The Income-tax Officer liad reason to believe that tlie 
petitioner had been receiving remittances from his business abroad. He there- 
fore required him again by a notice issued under section 22(4) of the Income- 
tax Act to province the account.s relating to the cloth business at Penang and 
the rubber estates at Parlis in tlio Federated Malay States for the years, 
192.5-26 to 1927-28. This notice was accompanied by a em’ering letter dated 
3rd September, 1928 of wiiieh I enclose a copy — Exhibit A.* The petitioner 
did not produce the accounts but stated that the business in the Federated 
Malay States was a partriership concern and that as the account books were 
the propertj' of the partnership he was unable to produce them. As the peti- 
tioner had not produced any of tlic accounts specified in the notice, the Income- 
tiix Officer held that he had failed to comply with the notice under Kection 
22(4) and accordingly made an assessment on the petitioner under section 
23(4) on an income of Rs. 1,00,133 as under: 

Property • • ^33 

Foreign profits received iu British India . . Rs. 1,00,000 


1,00,133 


5 The petitioner applied to the Income-tax Officer under section 27 for a 
re-opening of the assessment, but the Income-tax Officer declined to re-open 
tlio assessment as he was not satisfied that the iietitioner had been prevented 
by sufficient cause from complying with the notice ^ 

copy of the order giving reasons for this decision is enclosed— Exhibit B. 


* 


Not primed. 
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6. The petitioner ai)i>eale<l to the Assisianl Coiniiiissioiu r at?uinst tlie In- 
come-tax officer's order. Tlirt)Ugli the question before tile Assistant Commissioner 
was merel}' wlio.ther the petitioner ImU or had not been prevented by sutilioieut 
cjm.se from complying with the notice issued to i>im t*y -he Iiieumc-lax Officer 
for the production of the foreign aecounis, he ailowed the petitioner even at 
that stage a further opportunity of producing evidence. He suggested that 
c.ipii's .sliould be made from the dayl)ooks in l\-nang lelating to llio year 1927-2M. 
and the petitioner gave a written undertaking dated ISth December, 1928, to 
do so. A copy of this is onclosctd — Exiubit C.* On l\larch 5th, 1929, he pro- 
duced an extract of his personal ledger taken from the books of the Penang 
firm and along with this presented a petition a copy of which is enclosed — 
Exhibit D.* The extract siiowecl that lie had received Rs. 5,000 in Madras in 
rctuni for a cheque drawn upon his Penang business. In the absence of fuller 
evidence the Assistant Commissioner was not prepared to believe that this was 
the only remittance. As even at tiiis stage the petitioner had not produced 
either the accounts or copies of them (apart from tiie extract above montioned) 
the A.s.sistant CommissioiUT dismissed the appeal. 

7. Tile petitioner then applied to my predecessor for a I'cferencc to the 
High Court on two alleged questions of law said to arise out of the Assistant 
Commissioner's order. My predecessor declined to make a reference. 

8. On the petitioner's application to ilie High Court, the Court has now 
ordered me to refer the following two questions for its opinion and I accordingly 
refer them. 

Qxccstion (1), ‘ Whether on the facts found in this ease it is open to the 

income-tax autliorities to require the petitioner wlio Ls asse.ssed under section 

2J(4) to produce ail Uie original accounts of the firm carrying on business out- 
side British India . 

Queatvtn (2). "Whether it is open to the authorities to require copies 
ot the whole accounts to bo produced.” 

9. My opinion on those que.stions is as follows:— 

(1). The provision of law empowering the Income-tax Officer 
.u ru,u,re the production ol accounts is section 22 (4). The power is conferred 
subject to two restrictions (i) tliat the person required to produce the accounts 
must be a person uiioii wlioni a notice under section 22 (2) lias been served - and 

arc eviaonoc both of t he amount of the profit, ofSet of “miUaLT'l 
Sgn'iccom^rin thTs‘ma"^ Officer to call for the 

- ‘IS 

will, a l|5th share in the fim. The aecounts if . T ® doimiiout partner 

atr:£';„''s,rsL .“iftsia i: “ 

% 

• Not printed. 
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Question (2). The formal ground on which assessment was made under 
section 23(4) in this case was the petitioner’s failure to' respond to a notice 
calling for the original accounts. It was made clear that other evidence, such 
as daybook extracts or copies, if in existence, would be considered, but nothing 
turns on that. Petitioner was not assessed under section 23(4) for failure to 
produce “copies of the whole accounts’’, and I submit therefore! that this 
question is one which on the facts of the case does not arise. But it is clear that 
copies of the accounts, if in existence, are documents which can be called for 
under section 22(4), which does not relate to accounts alone. 

T. V. M'lCthukrishna Aiyiar, M. Subbaraya Aiyar and N. Muihuswami 
Aiyar, for the Assessee. 

M. Patanjali Sastri, for the Crown. 

JUDGMENT. 

The question referred to us by the Commissioner of Income-tax is as fol- 
lows: “Whether on the facts found in this case it is open to the Income-tax 

authorities to require the petitioner who is assessed under section 23(4) to 
produce all the original accounts of the firm carrying on business outride British 
India.” 


The facts of the case are that the assessee who resides in British India 
carries on business in Penang in partnership with another who is in Penang and 
that in respect of the partnerahip the assessee is entitled to a four-fifth share 
and the other partner in Penang to one-fifth share. The Income-tax Officer 
called upon the assessee to produce all his accounts books, day boc^ ledgers,etc., 
of the Penang business. The assessee did not comply with the request. Before 
the Income-tax Officer he stated his inability to do so and. he produced before 
him his one-fifth sharer who stated that he was unwilling that the assessee 
should produce the Penang account books. It is quite clear on reading the 
order of the Income-tax Officer — and it is definitely so stated in the order of the 
Commissioner of Income-tax — that this story was not believed by the Income- 
tax Officer and certainly, having regard to the fact that in this partnership he 
is a four-fifth sharer, it does not seem to us to be at all likely that the one-fifth 
sharer would have refused to produce the Penang account books if his partner 
had so requested. The whole story sounds a most improbable one and we thii^ 
that the Commissioner of Income-tax has taken up the correct position in dis- 
believing the story. 


The question to be oonsidered here is, first of all, whether when a foreign 
business is carried on by an assessee in British India, the Income-tax Offiwr fs 
entitled to require tho assessee to produce the books of his foreign business. 
On this point we are clearly of the opinion that the Income-tax Officer is entitled 
tj do so. 


The next point that arises is, what account books is he entitled to call upon 
the assessee to produce ? The answer to this question obviously must bo 
such account boolm as are necessary to enable the Income-tax Officer here either 
to cheek the return already made by the assessee, or himself to form an estimate 
of the income of the assessee. In this case it is conceded by the assessee that 
the Penang books weije relevant. Obyiously they were because one of the 
things the Income-tax Officer has to cojuider was whether the remittances from 
Penang to British India came out of capifl|l, or whether they came out of profit 
made in the Penang business. If there were profits of an amount sufficient to 
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enable the remittances to be made to British India, then the inference is that the 
remittances came out of profits. So the first thing the Income-tax Officer had 
to consider was whether any profits and, if so, to what amount had been made 
in Penang. Clearly for the purpose of deciding that question he had to have 
inspection of the Penang account books and by Penang account books we mean 
not only the ledger but also the cash and the day books. 


The other question arising is whether, if the assessee docs not produce the 
account books, the Income-tax Officer is entitled under all circumstances to make 
the assessment under section 23(4) of the Indian Income-tax Act. We think 
that It has got to he shown that the assessee could comply with the order for 
the production of the account books. It clearly would not be right to say that 
the Income-tax Officer is entitled to call upon a person to produce account books 
wmeh would not ordinarily be in the possession and control of that person We 
that the right view to take of the case is that where an Income-tax 
Officer calls upon an assessee to produce account boolb which ordinarily would 
be in his possession and control, then the assessee has got to show that he is 
mcapable of producing them. Of course, if the Income-tax Officer calls Upon 
an assessee to produce account books which would not ordinarily be in his 
possession and control then the onus would lie upon the Income- 

do T “f assessee could produce them but has faded to 

thofrto V, ? ‘'‘t already stated, it is quite dear 

that the books were under the control of the assessee, that he could have nr^ 

thei^ to comply mth the notice issued to him to br^uce 

them. Under these circumstances, the rneome-tax Officer was auite 
to make the assessment under section 23^'4^ nf fKo j-njn t quite entitled 


JXIDICATURE 


Before Mr. Justice Tek Ch<md miid Mr. Justice Aga Haider. 


Harkishan Lai 


(24th April, 1930). 


V. 


• . Asjessee.* 


The ^ojuni^oner of Income-tax, Punjab 
and N. W. P. Provinces 


Bef erring Ojjffder. 


.w.iS’JSS - tiSgS', 1.<^> .0 mwi-ttoto 

\nto British mia. ^ rnerefor—If allo^hle against profits brought 

ini I^ia on cavi 

a^uionce vmder See. 10(2) “ ? Permissible 

that business a^sess^ under Sec 4 if ihe> the profits of 

in the accounting ^ if 4 SriUsh ^ 

not been brought into British Ir^ ^ ^ preceding years have 
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f'asi^ (C’ivil Ri-ferciico No. 31 of 1929) stated under Sec. 66 (3) of the 
Indian Ineome-tax Act (XI of 1922) by the Commissioner of Income-tax, 
i’unjab and N. W. Frontier Provinces in compliance with the order of (he High 
(’nnrl, dated 5th April, 1929. 


CASE. 

In pursuance of the order of the High Court, dated 5th April, 1929, I 
liavc the honour to refer the following case for the opinion of the High Court 
under section 66(3) of the Indian Income-tax Act, 1922. 


2. Facta of he case. Tlic petitioner L. Harkislian Lai, in addition to 
liis activities as the Managing Director or Director of various joint stock 
companies, is also the owner of other businesses one of which, the Bhupindra 
Flour IMills, is situated in Bliatinda in the Patiala State outside British India. 
In tlie assessment for the ^ear 1925-26 a sum of Rs. 1,95,000, subsequently 
in appeal to R-s. 78,300 representing remittances of profits from this 
business outside British India were included by the Income-tax Officer in the 
taxable income in virtue of .section 4(2) of the Act. The asscssee claimed a 
deduction of Rs. 26,383 as interest, on a sum wlvieh he had borrowed from the 
Punjab National Bank on the seenrity of certain house property which he had 
mortgaged to the bank. The Income-tax Officer disallowed the deduction of 
this interest because the allowances under the head ‘Property’ were already in 
oxee.ss of the annual value and no further sot off was permissible in view of the 
]>roviso to section 9 (1) of the Act. In appeal before the Assistant Commis- 
sioner it was contended on behalf of the assessee that tlie sum represented 
interest on cai)ital borrowed for the piirposes of business. The Assistant Com- 
missioner thereupon caused a further enquiry to be made a.s a result of which 
if was aseortained tliat a sum of approximately Rs. 2,80,000 had been borrowed 
by the. a.sses.s (‘0 from the Punjab National Bank and out of this sum Rs. ^,28,225 
had been expended on the. pureliasc of machinery for the Bhupindra Flour 
Mills and Rs. 33,313 on per.sonal and private expense.s. 


The Assistant Commissioner in disallowing the claim made the following 
remark in his appellate* order: — “The major portion of the capital borrowed 
was used for the purpose of pureliasing machinery for the Flour Mills at Bliatinda 
wliicli is .situated outside British India. The interest at 9 per cent, on 
Rs. 2,28,225 is Rs. 20.540. The point for determination is whether the 
(leduetions cnunu'ratc'd in section 10(2) of the Income-tax Act can be^ allowed 
against the income of a husine.^s .aituated outside Bntiak India. Section ^(2) 
of the Income-tax Act sliows tlint it does not apply to a business so atuatra. 
Section 4 applies to income received in British India and to profits and gaii^ 
deemed under tlic provisions of the Act to accrue or arise, or to be received in 
Hriti.sh India. Section 6 sliows the heads of income ohargeablo to income-tax, 
of which ‘business’ is one, and section 10 shows how the profits or gams of a 
])nsines.s are to be compute<l. Now although section 4 specially provides for 
tlie taxation of income received in British India, or deemed to accrue or arise 
or to be received in British India, sections 6 and 10 do not apply 
outside British India, because section 1(2) limits the h^avc 

British India, save in the cases mentioned in that section 
been the intention of the Legislature to allow the 
section 10 in the case of business situated outside British India against 
of income in British India, for the simple reason that if only \ 
income of a business situated outside British India were 

India an assessee could evade the tax on it by claiming the deductions men 
tiomai in soetion 10. The conclusion I have come to is 

cannot be allowed in the circumstances, nor can the interest on the remainder 
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of the loan be alfow^. The sum of Rs. 33,313 was utUized for private and 
personal ex^nses The learned counsel for the assessee argues that the 
spent more than the above sum out of his personal income on the business We 

Against this decision of the Assistant Commissioner the assessee filed an 
application under section 66(2) in which he ashert thaf *i,r ■ ““ 

other points of law. should be referred to the Hiah 

5S“S~*S:S5j»AS 

siiSislI-Mf 

assessable figure. He however wenfon to Lt ^ 

tliough the point of law raisfcd bv X nLlo u remarks Al- 
to be seen whether the assessment of the^^r^'tn «>nceded. it remains 

be modified. This would only be the question must in consequence 

Flour Mills made cither duriL the ac^n/M^^the Bhatinda 

preceding the accounting ncritS hnrl ? pcnod, or within three years 

by virtue of section 4(^Vthe Ae^ been sub3f 1““^ 

however that the Bhatinda Flour Milk i^thp mcome-t^. The facte are 
owing profits:. .•* y®ars m question made the fol- 


1922 

1923 

1924 

1925 


Total 


ns. 

1,50,913 

2,16,394 

87,532 

34,162 


• . 4,89,001 


• No( printed. 


••Strictly speaking the figures to be noted 

1921 

1922 

1923 

1924 


should have been as followB*— 
Ha, 

49,614 
* • 1.30,913 
• . 2,10.067 
47,040 


Total . . 4.37,624 


1922-23?'''° noted are correct 

immatoja?'"'®™" ““ ^'toclple tavolred to not affected 

1104-28 


No Proflta were .asaossed to 
to any way. th* mtotako to 
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Out of this total amount, which is the maximum which oould possibly 
have come under assessment, the following amounts only were assessed in the 
QprpesDonding assessment years: — 

Bs. 

1924- 25 . . 1,25,000 

1925- 26 . . 78,300 


Total . . 2,33,270 


It is clear from the above figures that a balance of Rs. 2,55,731 of un- 
assessed profits remains. The effect of my conceding the point of law raised 
by the assessee is that this balance is reduced by the amount of Es. 20,540. The 
assessment of 1925-26 does not therefore require to be modified.” 

The Commissioner thus decided that, although the question raised by 
the assessee could be answered in the affirmative, that answer had no effect on 
the assessment under consideration and for this reason he declined to make 
a reference to the High Court. Against this order the assessee presented 
a petition under section 66(3) to the High Court, and the Hon’ble Judges 
thereupon decided that assuming certain facts to be correct a question of law 
arises for decision as formulated below. 

3. Question of law to he referred. It will be seen from the above state- 
ment that the facts assumed by the Hon 1)16 Judges and briefly stated in their 
order are correct. The question which the Hon'ble Judges have formulated 
is as follows: — “Should the amount of interest so paid be deducted from the 
profits received in British India, by virtue of clause (2) of section 10 of the 
Income-tax Act, though the whole of the profits made in the previous year 
as well as three preceding years may not have been brought into British India?” 


4. Opinion of th)e Commissioner. In my opinion the answer to this 
question in the circumstances of this case should be given in the negative. 
Section 4(2) of the Inoome-tax Act' (1922) provides that “profits and gains 
of a buadness acter*uing or arising without British India shall, if they are re- 
ceived or brought into British India, be deemed to have accrued or arisen 
in British India and to be profits and gains of the year in which they are so 
received or brought, notwithstanding the fact that they did not so accrue or 
arise in that year, provided that they are so received or brought in within 
three years of the end of the year in which they accrued or ai^ose.” This sub- 
section thus renders liable to tax all remittances made^ to British India mthin 
the) previous year out of business profits earned outside British India in the 
irevious year, or in the three years preceding the previous year. Now, i' ^6 
turn to section’ 10, we find that sub-soction (1) provides that “the tax shall 
be pavable bv an assessee under the head ‘Business’ in respect of the profits 
or gains of any business carried on by him.” Sub-section (2) goes on Such 
profits or gains shall be computed after-making the following ’ 

and then follows ai series of clauses defining these allowances, of which tho 
relevant one for the present purpose is item (iii), which relates 
in respect of capital borrowed for the purposes of the b^incM. The 
Commissioner was apparently of the opinion that 

business income which actually accrued or arose m British India ^ tto 

such income which was ‘deemed’ under section 4(2) so 

do not agree with this view. In my opinion ^ib-section ^ 2 ) of section 10 ma^ 
be taken to be an exhaustive explanation of what the Act whether 

uses the words “profits and gains of a business. other 

the business be situated inside British India or outside it, an Income-tax 
Officer in computing the profits should make the prescribed allowances. 1 hese 
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on the main principles of aceountancy and 
must be borne in mind whenever commercial profits are being calculated. The 
question ^ it was originally framed by the assessee in his application under 
section 66(2) was therefore answered by me in the aflarmatrve, and I agreed 
that the Bhatinda profits should be reduced by the amount of the interest paid 
on capital borrowed in British India for the Bhatinda business. 

It now_ appears that what the assessee claims is that such interest should 
be set off ^a^t that p^t of the Bhatinda profits which remitted to 
Bri^h India in the previous year and thus became chargeable to income-tax 
in the asse^raent under consideration. I submit that there is no warrant what- 
ever for. placing such a construction on the provisions of the Act. What the 
Inoome-tax Officer has to ascertain in such cases is, first, the actual amount of 
remittances into British India, and secondly, whether there were sufficient pro- 
fits m the previoim year to cover those remittances, or a sufficient balance of 
untaxed profits of the three preceding years which taken with the profits of 
the previous year would cover the remittances. This calculation has b^n made 

to cover the 

^ K ‘t;ose profits were reduced by the interest debited to the 

National Bank. If the whole of the profits 
of the Bhatmda business had in fact been remitted to British India then it 
wou d naturaUy follow that the aUowance of the interest oXrrow^ 
would have reduced the amount liable to income-tax, because that amount could 
not exceed the net profits of the business. But since only a part of the nrofits 

^terest balance was more than sufficient to cover the 

interest cannot affect the assessment under consideration. 

C. B. Petman and Madan Qopal, for the Assessee. 

Jagan Nam Aggarwal, for the Crown. 

JUDGMENT. 

as the Bhupindra Flour MiTia at BhAtinHn ^ flour-mill^ known 

MUl was burnt Z^^'eT™ hu t Territory. This 

by the petitioner from the Punjab National Bank Ltd ^ borrowed 

wards the petitioner has from time to t^ k w 1921 on- 

but net the whole, of his' earnings from the W'’'’ThVamotm?*^h 
a particular year has been iucMed in his brought within 

to this the aiessee did noL^ he “uld w®“»i that year and 

however, been elaiming a dXetL of th. ^ He has, 

during the accounting period to the Puniah Nap by him 

mentioned. The question appeara to w - 

petitioner’s assessable ineomeuii the oatMdar^ 4 r“l 9 * 1 

the assessment for 1922-23 On a 1921 wto was the basis of 

the then Income-tax Commissioner (MrTiS2^1 

^g^ttat ‘expenses incurred outside British Indif deduction hol- 

•“«*>le within British India: but it has*T h. a®‘ inoome 

10(2) an interest ehar^e h“ble alST?— 

borrow^ for the purpose of a busSess that i. ? ^P®®‘ “Pital 

come of the .Bhupindra Mills is^Srt^ahS if®’’'?' ^ «>«. the in- 

alhl^ India within the statutory period* I brought into 

^wed should not exceed the incS^ert ^at the interest 

couw^ have been paid in the “aecountS year 
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Similar deductions were admittedly allowed by the Income-tax authorities 
on the assessments for the years 1923-24 and 1924-25, which were made on 
the amount of profits of the Mill brought into British India in the calendar 
years 1922 and 1923 respectively. When the assessment for 1925-26 however, 
came to be made, the assessee claimed a similar deduction for interest paid to 
the Punjab National Bank in the calendar year 1924, but the Assistant Com- 
missioner disallowed the claim on the ground that the allowances enumerated 
in section 10(2) of the Act could not be allowed against the income of a busi- 
ness situate outside British India. Against this order the petitioner moved 
the Income-tax Commissioner, who disagreed with the Assistant Commissioner 
in his view of the applicability of section 10(2), and held that there was no 
/ reason why the method of computing the profits and gains of a business should 
be different for a business not situated in British India and liable to tax under 
section 4(2). But while conceding this proposition in favour of the assessee, 
the Commissioner refused to allow the petitioner to deduct the amount of 
interest paid by him to the Bank in 1924 on the ground that under section 4(2), 
such a deduction could only be made if all the profits of the Bhupindra Flour 
Mills made during the accounting period as xvtll as within Viirec years immedi- 
ately preceding that period had been remitted to British India. As it was 
admitted that the profits which had been made by the petitioner from the Mill 
in the calendar years 1921, 1922, 1923 and 1924 had Jiot been received or brought 
i:Uo British India in their entirety, though during each of these years he had 
so brought more than the amount of interest paid to the Bank in that particular 
year, the learned Commissioner disallowed the deduction. 

Thereupon the petitioner moved this Court under section 66(3) and 
Jiafar Ali and Addison JJ. after stating the facts, passed an order requiring 
the Commissioner to state the ease on the following question of law: — “Should 
the amount of interest so paid be deducted from the profits received in British 
India, by virtue of clause (2) of section 10 of the Income-tax Act, though the 
Mhole of thy profits made (in the previous year as well as in the three preceding 
years) may not have been brought into British India?” Wc have examined 
the statement of the case submitted by the Commissioner and have also heard 
both counsel at length. After consideration I am of opinion that the law had 
been correctly laid down by Mr. Darling in his order dated the 11th of June 
1924 and that the contraiy view taken by his successor (Mr. Raisman) in the 
order under reference is not warranted by the provisions of the Indian Income- 
tax Act and cannot be sustained. 


On behalf of the Income-tax Department, it is conceded that interest 
I)aid in British India for capital borrowed here for the purpose of a business 
conducted by the assessee in foreign territory, is a permissable allowance under 
section 10(2), if the profits or gains of such business are brought into British 
India. It is, however, contended that this deduction can be allowed only liall 
the profits earned by the asscssoo from such business in the accounting ytear 
and the three preceding years arc brought in, and for this contention rmance 
is placed on clause (2) of section 4 of Act, which runs as follows:— Bronw 
and gains of a business accruing or arising without British Inma to a 
resident in BritislTlndia shall, if they are received in or brought into Bnti^ 
India be deemed to have accrued or arisen in British India and to be p 
and gains of the year in which they are so rceeaved .or brought, 
notwithstanding the fact that they did not so aecru^e or arise in that ye^ 
provided that they are so received or brought in within three years 
of the year in which. they accrued or arose.” 


Before the enactment of this clause it had been held that 
•isAn nr Bcrnied to a British Indian resident from a busmess outside British 
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India, but which had been subsequently transmitted to British India, were not 
his ‘incomo’ assessable under the Aet, as a person could not receive his income 
twice over, and that the receipt in British India of such amount must be pre- 
sumed to be tliat of capital SvnuiUir Das v. CoUector of Gujrat.{l) The Legis- 
lature considered this state of the law to be unsatisfactory and amended the 
Aet by enacting that if profits of such business, earned in foreign territory, arc 
brought into British India within three years from the end of the year in which 
they accrued or arose, the amount so brought shall be liable to assessment. The 
practical effect of this provision is to lay down that the profits of a foreign 
business brought into British India shall be deemed to be his assessable income 
If they are brought within three years of the end of the year in which they are 
earned, but they will be treated as his capital (and therefore immune of assess- 
ment).if they are so brought after the expiry of that period. By fixing thisarbitrary 
limit of three years the Legislature has, on the one hand, provided against the 
evasion of the la.w by the assessee bringing in his foreign income at intervals 
and urging that it was not received in British India in the year in which it was 
earaed and had thus become his capital and on the othen, it has recognized the 
principle that if foreign profits are not brought into British India^ within a 

which they were 

earned) they shall be treated as having become his savings or capital and not 
liable to ^essment if brought after the expiry of that period The cW 
doM not, however, lay down expressly, or by necessary implication that anv 
allowances which might be permissable, under section 10(2) in dkermininc 

1 ^ foreign business in the accounting period and the Wee vears 
immediately preceding thereto are transmitted to British India. ^ 

Kriti.w that by the law of India, a present resident in 

After carefuUy ^i^iderik^thTprovLi^s Wo 

mind that the permissible deductions should Jw. u I 

the limitation pointed out by Mr Darling in ^ii®wcd subject, of course, to 

the amount so off do^ not 

taxed in the accounting ye«. ^ the -amount brought into British India and 

qnesfioJ* ®tL’’LlMdar^yMr“l924) the" M'n''® P®«od in 

Rs. 47,040 only, but durin^hk ® Pwfit of 

from Bhatinda Ks. 78,300 cLprisme Sfe B«<ish India 

Ra. 31,260 out of the skviLvS ™ ‘ ® eamiugs of that year aa weU as 

has been included in hif Mscssable'la^omr'^*A““‘^ *'*•“* Bs- 78,300 

deduction of Rs. 20 450 onlTkfini .^®®®- ^ against this he claimed a 

(11 1 I. T. C. ISb! 
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and, therefore the latter amount is a permissible allowance under section 10(2) 
and the assessee is entitled to deduct it from his assessable income. 

I would, therefore, answer the question in favour of the lessee and 
allow him his costs in this Court. 

AGA HAIDER, J. I agree. 


(371) IN THE HIGH COURT OF JUDICATURE OP MADRAS. 

Before Sir Oiven Compton Beasley, Kt., Chief Justice^ Mr. Jv>stic/e 
AtmntakrishTia Ayyar and Mr. Justice CurgetitJen. 

(1st May, 1930). 

S. P. S. Ramaswami Chettiar and others . . Assessees* 

V. 

The Commissioner of Income-tax, Madras . . Referring Officer. 

Indian Income-tax Act {XI of 1922), Sec. 10 — Money-lading business^ 
Loss by theft of money used in business — If allowable w assessment of profits. 

Per the Chief Justice and Curgenven, J. ( Anan t akrishna Ayyar, J. 
dissentienie ) ; — 

Where (he assessee carrying on money-lending business had the strong 
room in his business premises broken into by thieves — his former cook being 
one of them — who stole cash and cun^ency notes used in the business, the loss 
so incurred is not allovxible in the computation of his assessable profits, such 
loss not being incidental to the business. 

Case (O.P. No. 275 of 1928) stated under Sec. 66(3) of the Indian 
Income-tax Act, (XI of 1922) by the Commissioner of Income-tax, Madras, in 
compliance with the order of the High Court, dated 10th October, 1929. 

CASE. 

In accordance with the High Court’s order I have the honour to refer 
the following case for the decision of the Hon’ble the Judges of the High Court 
under section 66(3). 

2. The facts are as follows : The petitioners aro a registered firm car- 
ring on banking business at Karaikudi, Kayan, Moulmeingyun and Einme in 
British India and at Kualalampur in Federated Malay States with their head- 
quarters at Karaikudi in the Ramnad District within the jurisdiction of the 
Income-tax Officer, Karaikudi, I Circle. 

3. On the night of 21st October 1926, certain persoiM broke into the 
strong-room of a house at Moulmeingyun occupied by the petitioners and by two 
other firms, and stole cash and currency notes of the value of Rs. 9,335, besides 
certain jewels not now in question. On 5th A^ugust, 1927, four persons were 
convicted of the said offence by the Special ;Power Magistiate, Myaungmya. 
One of these person^ had been employed as a cook at the above-mentioned 
premises, but was not so employed at the time of the offence. This pere^ was 
convicted in addition under section 328 Indian Penal Code of adnnnistwing 

• (1930) I. L. R. 63 Mai 901; 63 M. L. J. 403; 81 L. W. 817; A. I. R (1930) Mid. 803. 
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drugs to the inmates of the house to facilitate the commission of the theft. 
Adjoining the house were a kitchen and cattle-shed and it may be taken that 
the house was used partly for the business of the firm and partly as a residence, 

4. The petitioners claimed that this sura of Rs. 9,335 should be allowed 

as expenditure in computing the profit<j of their Moulmeingyun branch. The 

claim was disallowed on the ground tha< the loss was of a capital nature. On 

application being made to me to state a case to the High Court, it appeared to 

me th&t the sum in question had not been lost or expended in the course of the 

jietitioners ’ business, and that in this state of the facts no question of law could 
arise. 


5. In the abo^ order the High Court has directed me to refer the fol- 
lowing qu^tion:— Whether the loss incurred by theft of money used in the 

money-lending business and in the business premises should be allowed for in 
computing the income-tax’'. * 

ji deductions to be allowed in computing the profits of a' business 

section 10 sub-section (2) of the Indian Income-tax Act. XI of 
1922. In my opinion the deduction now claimed is not covered by any of the 

of deseriptioar* cS (Tx )* Cy t^end^reTnoTblg^ln 

Z ■ buranreidenfa! To^ ”r L'Sder tL'fa 

this loss should be allowed' because a loes dnnlJ i claimed that 

IS allowable. The decision in Jagiamath employee 

Sehar and Omjte(l) is quoted in this eonnenfinn ' of Income-tax, 

IS that loss springs directly from the neeessitv gronud of that demidon 

an employee; in other worih. TsTne iLS?^ £ ‘o 

seems to follow from this that Tloi di^tn bumness. Tt 

connected with the business is not allowaWe.^'' committed by persons Un- 

V. Rajagopala Ayyar, for the Assessee. 

M, Patanjali Sasiri, for the Crown. 

JUDGMENT. 

jne to resolve itself into one as to whether the 1^™’ que^on seems to 


• 8 1. T. C 4. 
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Mas, then he is entitled to have his profits upon which he is liable to pay income- 
tax reduced by the amount of that loss. It was argued for the assessee (1) 
that the robberj^ of the assessee ’s money was one which was incidental to his 
business of a money-lender and (2) that the money stolen was his ‘stock-in-trade’ 
because it was money which, had it not been stolen, was available to him for the 
purpose of lending to borrowers and making a profit thereby. There is no evi- 
dence in this case that this sum m'os ‘stock-in-trade’ at all and the money would 
seem to me to be capital plus the profits collected by the assessee. If this monev 

was capital, then the assessee M'ould not be entitled to a deduction on account 
of Its loss. 

So far as the money stolen was the profits of the assessee, unless it can be 
shown that its loss was incidental to the business he carried on he cannot claim 
a deduction in respect of it. If any one is paid a sum due to him as profits 
and he puts that in his pocket and on his way home is robbed of it, it would 
be, I think, difficult to contend that such a loss was incidental to his business. 
Still more .so when he has reached his home and put those profits in a strong 
room or some other place regarded by him to be a place of safety. I can well 
understand that in cases where the collection of profits or payment of debts 
due is entrusted to a gumastah or servant for collection and that person runs 
away with the money or otherwise improperly deals with it. the assessee should 
be allowed a deduction because such a loss as that would be incidental to his 
business. He has to employ .servants for the purpose of collecting sums of 
monw dixfi. to him ?nd there is the risk ihat such servant may prove to be dis- 
honest and instead of paying the profits over to him convert them to his own 
use. But I cannot distinguish the present case from the case of any profe.s.sional 
man or trader who, having collected his profits, is subsequently robbed of them 
by a stranger to his business. In this case none of the thieves were the then 
servants of the assessee although one of them had formerly been his cook. This 
is no doubt a very hard case and, whilst I have every sympathy with the assessee, 
I am unable to answer the question except in the negative. The question 
referred to us is rather too general but upon the facts of this case which, in 
my opinion, are not at all adequately set out, that must be my answer. 

The result is that the answer of this Full Bench is in the negative and the 
assessee is directed to pay the costs of the Income-tax Commissioner which wc 
fix at Rs. 250. 

ANANTHAKRISHNA ATYAR J : — I have the misfortune in this case 
to differ from the opinion of my Lord the learned Chief Justice, and of my 
learned brother Curgenven J. 

The question referred for our decision under section 66 of the Indian 
Income-tax Act is “Whether the loss incurred by theft of money used in the 
money-lending business, and in the business premises should be allowed for in 
computing the income-tax.” 

The question raised is one of verj' great importance, and the case is one of 
first impression, no case directly deciding the point having been brought to our 
attention. 

One should have liked that more facts were available; the facts, as they 
appear in the records before us, arc the follovdng: — The petitioners are a regis- 
tered firm of Nattukottai Chettics carr 3 nng on money-lending business at Karai- 
kudi and other places in British India, and at Kualalampur in Federated Malay 
States, the headquarters being at Karaikudi in the Ramnad District. On the 
night of the 21st October, 1926, certain persons broke into the strong room of 
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the house at Moulmeiiigyum (Burmah) occupied by the petitioners and by two 
other firms, and stole cash and currency notes of the value of Rs. 9,335 besides 
certain jewels which had been pledged with the firm, as security, by certain 
customers. On 5th August, 1927, four persons were convicted of the said 
offence by the Magistrate. One of these persons had been employed as a cook 
at the abovementioned premises. Though he was not so employed at the time 
of the offence, he was convicted, in addition, under section 328 Indian Penal 
Code, of administering drugs to the inmates of the house to facilitate the com- 
mission of the theft. The Commissioner of Income-tax stated that he had since 
the decision of the Income-tax Officer ascertained that the loss of the cash and 
the jewels was genuine. He however was of opinion that there was no provision 
of law under which the assessees would be entitled to deduction claimed in 
respect of the cash and currency notes, that the loss could neither be said to 
be a business loss, nor expenditure incurred for earning profits; and that the 
loss in question is loss of capital. The decision in Jngamath Therani v. Com- 
viissioner of Income-tax, Behar amd OrissaCl) was distinguished on the ground 
that the loss in the present case could not be said to have been incurred in the 
business at all, and that such a loss could not be said to have been incurred solely 
for the purpose of earning the profits and gains of the business. He therefore 
held that the loss due to theft committed by persons uhconnected with the 
business is not allowable as a deduction. 


The learned Counsel who appeared in support of the assessment argued 
that the allowance now claimed could not be brought under any of the clauses 
of section 10 of the Act, which, he argued, exhausted the headings under which 
allowances could be claimed by assessees. I am unable to accede to that conten- 
tion. Section 10 no doubt directs that the allowances mentioned in the section 
should be made in favour of the assessee ; but in my view it does not necessarily 
follow that the assessee is not entitled to the allowances now in question simply 
because it is not specifically mentioned in section 10. Under clause 1 of section 
10 tax is payable only in respect of the profits or gains of any business carried 
on by the assessee. The Court has to find out what the profits or gains of the 
business amounted to. In the absence of any specific provisions in the Act, the 
profits or gains of a business have to be ascertained by the ordinary commercial 
methods. If the argument advanced on behalf of the Crown be accepted, it 
would follow that no allowance could be claimed, for instance, for bad debts 
actually written off during the year, since there is no specific provision in 
section 10 for allowing such deduction. But it could not be, and in fact was 
not, contended that allowance should not be made for such bad debts. The 
practice of making allowance for such bad debts has become firmly established. 
As the Court has to find out the amount of profits or gains of the business 
during the period, the question arises whether the loss by theft in question 
should be deducted when the profits are ascertained. 


As pointed out in Konstam’s book, “The net profits of the trade or busi- 
nes.s should be computed by reasonable business methods, subject to any 
specific directions contained in the Income-tax Act**. Lord Herschell observed, 
in Bussell v. Toum md County Bank (2) as follows: — “The profit of a trade or 
business is the surplus by which the receipts from tradd or business exceed the ex- 
penditure necessary for the purpose of earning those reccipts**********Unloss 
and until you have ascertained that there is such a balance, nothing exists to 
which the name of profits can properly be applied.** Similar observations were 
made by Lord Parker in Usher^s Wiltshire Brewery, Ltd. v. Brucc(3), “Where 
a deduction is proper and necessary to be made in order to ascertain the balance 
of profits and gains, it ought to be allowed»»****provided there is no prohibition 
against such an allowance.** 


« 181 2 Tax Ca«. 311; 18 .\pp. Ca«. 418. 

(8) 6 Tax Cai. 399; (19XB) A. C. 438. 


(1) « I. T. C. 4. 
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It was argued for the assessee that the allowance claimed would come 
under section 10(2) (ix), ‘Any expenditure not being in the nature of capital 
ependiture incurred solely for the purpose of earning such profits or gains " 

argued that m the case of money lending business of Nattukottai 
Chetties the lo.^ m question must be taken to be loss of stock in trade. On 

be said to be an expenditure incurred, much less, solely, for the purpose of 

should be taken to be 

expenditure m the nature of capital’ expenditure. It was also argued that 
the moneys m question could not be said to be ‘stock-in-trade’ in the ordinary 
sense of the expression. Having regard to the way in which such people carry 

It would seem to be essential for the successfiU 
carding on of their business to have cash with them even after ‘the usual 

even' after^thp f business operations, as is well known, 

even after the offices of the European Bainks are closed for business for the 

purposes of their trade after such office 
view, be said to be anything else than 
thpm business. The profits made by 

the ^sual office banking hours a?e surely liable 

bns^opTtl!p^' ^he finding, as I understand it, is that in the usual course of 
the remaining cash, etc., on hand and the jewels received on pledge 

fnd customer were kept in ‘the strong room’ of the business premisS, 

strong room and stole the cash and currency 

^heft haying been found, I think that the 
loss in question should be taken to be a loss connected with or arising out of 

®y-tendmg trade or business of the assessees. With reference to the 
^1 ^ Income-tax authorities have, and, in my opinion, rightly, 

made allowance; but I think that allowance should be made also for the cash 
and currency notes amounting to Rs. 9,335 thus lost. 


I am unable to agree with the contention of the Crown that the loss in 
question, should, if at all, be taken to be loss of ‘capital*. It is true, as pointed 
out on behalf of the assessees, that the profits of the Moulmeingyum business 
for the period in question was computed by the Income-tax authorities to be 
over Rs. 20,000. But that circumstance by itself is no ground for holding 
that the item in question should be taken as loss of profits, and not loss of 
capital. Whether a particular item is really capital expeniture or not has 
to be decided having regard to various considerations. Of course it is well 
established that when once profits have been earned during the period, it does 
not matter how the same is dealt with subsequently. 


I am inclined to the view that in the case before us, the cash and cur- 
rency notes, etc., lost should be taken to be ‘stock in trade’ of the assessee's 
business. What should be considered as stock in trade of a business should be 
decided after having regard to the nature of the particular business, its re- 
quirements, and other cireum^ances essentially connected with the successful 
carrying out of the particular business. 


In The Punjab National Bank, Ltd., v. CommissiofOBr of Income-tax, 
Punjab {!) the question was raised whether allowance should be made for 
depreciation in the case of certain Government securities held by a firm. The 
answer would depend on the question whether those securities were held by the 
firm (Bank) with the object of dealing with them from day to day in the ordi- 
Jnary course of its business including that of buying and selling Government 


(n 2 1 . T. c 184. 
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securities in the usual course, or whether such Government securities Were 
purchased by the firm (Bank) with the object of constituting the same as a 
reserve in lieu of cash. In the case of the former allowance should be made 
for depreciation (the reason being that the Government securities should, in 
such a case, be treated as ‘stock in trade’ of the Bank) ; but not in the case of 
the latter. 


In the case of money-lending business such as the one before us, I 
think that the reasonable view to take as regards stock in trade is the one indi- 
cated by me before. 

The decision in Jager*nath Therani v. Commissioner of Inoome-iaXt 
B{hfir tmd Omsa(l) so far as it goes also supports this view. There, some 
money was entrusted to a Gumastha of a firm in the usual course of business 
with instructions to pay the same to a creditor of the firm. The Gumastha 
embezzled the monies. He was criminally prosecuted, but was acquitted, his 
defence being that he was robbed of the money. The case however, was com- 
paratively a plainer case than the one before us, and the Court, if one may 
say so with respect, very properly held that the loss was connected with and 
arose out of the business, and was not prime facie a loss in the nature sf 
capital expenditure. 

On behalf of the assessees, the decision of Rowlatt, J., in Curtis v. J. md 
G. Oldfieldy Ltd.{2), was referred to before us. At page 330 the learned Judge 
observ^ as follows : “ I quite think, with Mr. Latter, tha,t if you have a business, 
in the course of which you have to employ subordinates, and owing to the 
negligence or the dishonesty of the subordinates, some of the receipts of the 
business do not find their way into the tUl, or some of the bills are not collected 
at all, or something of that sort, that may be an expense connected with and 
arising out of the trade in the most complete sense of the word.^’ Stress Was 
laid on the words ‘something of that sort’ occurring in that judgment. But 
the words are too wide, and one cannot be certain that the learned Judge had 
a case like the present in his view. Too much importance should not, I thinks 
be attached to the above observation in the circumstances. 


It was argued on behalf of the Crown that theft should not be taken to 
be anything connected with or arising out of the assessee’s money-lending busi- 
ness. In my view that is stating the position rather too broadly. In the case 
of Railway administrations and other oommon carriers, the practice seems 
to be to make allowance for losses sustained by them in compensating passengers 
for accidents in travelling over the railway, etc. That the practice is to make 
such allowance in favour of common carriers is taken for granted in the judg-> 
memt of Loreburn, L. C., in Strong md Comparvyy Ltd., v. Woodifield{_^). At 
page 219 the Lord Chancellor observed as follows: “In my opinion, however 
It does not foUow that if a loss is in any sense connected wiHi the trade, it 

aUowed as a deduction; for it may be only remotely connected 
with the trade, or it may be connected mth something else quite as much as or 

with the trade. I think only such losses can be deducted as are 
IW incidental to, the trade itself. 

OT ^ incidental to some other vocation 

wtv ^ To givo an iUuatration. bH 

b^Scte“” passengers for accidents in traveUing might 


(1) 2I.T, C. 4. 

18) 0 Tax Ca« 215. 


(2) 9TaxCaB8l9, 
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If losses sustained by a railway company in compeai^ting passengers 
for accidents in travelling over its line could be deducted, it would seem to 
follow that losses similarly sustained by a railway company in compensating 
owners and consignees of goods entrusted to them for carriage, but which were 
lost during transit by theft, could also be deducted in proper cases. That 
would seem td resemble the present case, and the observations by the Lord 
Chancellor, I think privm facie, support the contention of the assessee before Us. 

No doubt the further observations made by the Lord Chancellor (should 
also be kept in view. It was remarked later on, at page 219 “Many cases 
might be put near the line, and no degree of ingenuity can frame a formula bo 
precise and comprehensive as to solve at sight all the cases that may arise.” 

The loss must be something in the nature of a commercial loss. Whether 
a particular loss is of that nature or not would have to be decided with reference 
to all the circumstances of a case. In Rotjal Insurance Co. v. W(ttson{l), Lord 
Shand expressed the opinion that damages awarded to an employee for wrongful 
dismissal would be allowable as a deduction. Damages for libel against a news- 
paper proprietor would appear to be loss in the ordinary course of business of 
proprietors of” newspapers. See Pratt and Redman’s Income-tax Law, lOth 
Edition page 112. 

To the argument urged on behalf of the Crown that it is no part of 
the assessee ’s: business to deal with thefts, the following observations of Lord 
Buckmastcr in Green v. Glikstein and Son, Lfd.(2), may be referred to. 
There the question was whether the amount received by a firm of timber mer- 
chants from Fire Insurance, Co., in respect of stock of timber destroyed by dre 
could be assessed to income-tax. At page 384, [(1929 A.C.)] Lord Buckmaster 
observed as follows: “If this results in a gain as it has done it appears to me 
to be an ordinary gain — a gain which has taken place in the course of their 

trade none the less because, as Mr. Macmillan put it, and as I think Sir John 

Simon before him appears to have put it, it is no part of a timber merchant’s 

business to trade in fires.” 

If in the present case the stock in trade of the assessee before us including 
balance on hand each day and the jewels, etc., received on pledge from customers, 
had been insured at a particular figure against fire or theft, and the amount 
was accordingly received from the insurers on the occurrence of fire or theft, 
then the amount so received would, according to the decision in Green v. 
Glikstain & Sons, Lid.{2) be prhm facie taxable. The premm paid m respect 
of such insurance is allowed to the assessee [(See section 10 (2) (jv)], “ 

return, the amount received by the assessee from the insurers would seem liable 
to be assessed to income-tax. If no insurance had been effected by the asse^^, 
no premium is paid and no allowance is made on account of premum; and in 
case of loss, the assessee receives no amount from i^rcrs, and therefore m 
such amount could be included in the asscs^ent. The reasoning would 
to lead to the conclusion that the loss even if un-insurcd should be deducte<h 
as I have come to the conclusion that the loss is connected with the business and 
is really incidental to the trade itself having regard to the nature of the trade 
or business of the assessee. 

Turning to English text-books on Income-tax law, I find the following 
statements -in Sanders’ Income-tax — 3rd edition. At page 310, it is 
“a deduction is allowed in respect of employees’ theft”. At page 196, it is 
stated, that “loss from embezzlement is deductible”. Similarly at page 163^ 

\ 

(1) 8 Tax Cae. 600; (1897) A. C. I. 


(2) 14 Tax Ca9 866. 



415 


COMMISSIONER OF INCOME-TAX, MADRAS. 

‘Meduclion is allowed in practice for the loss arising from defalcations of 
employees”. At page 203, there arc two passages which are rather important, 
“a deduction is permitted in practice for fire insurance premiums”; also, “loss 
of stock through lire is deductible in so far as it is not recovered by insurance^ 
but loss of building does nol form an admissible deduction.” I also note that, 
“loss by flood or tempest” is allowed in case of assessments under Sch. A. The 
above statements, so far as they go, would seem to lend support to the assessee’s 
contention in the present case. 

Each ease has to be decided with reference to the facts and circumstances 
relating thereto and having regard to the nature and methods of trade or busi- 
ness in question. Having regard to the circumstances of the present case, and 
the findings of fact arrived at by the Income-tax Commissioner, I think that 
the as.sessces are entitled to the deduction of Rs. 9,335 claimed by them, and I 
would answer the question in the affirmative. ^ 

^ CUR6ENVEN J: — The question which the Commissioner refers Is* 
“Whether the loss incurred by theft of money used in the money-lending busi- 
ness and in the business premises should be allowed for in computing the 
income-tax. ’ * 


The Commissioner rightly observes that a loss of this character is not 
included within any of the deductions permissible under section 10(2) of the 
Act. But that does not conclude the matter, because section 10 provides for tho 
taxation of the profits of a business, and we have therefore to consider whether, 
in computing profits, the amount of such a loss may bo deducted from them. 
It is settled for instance, that a bad debt incurred by a money-lender may be bo 
deducted, on the ground that it is a loss incidental to his business, so that it 
is fair, in assessing his net profits, to take account of losses as well as gains. 
Such a loss, it appears to me, must satisfy two conditions, (1) it must be a 
loss of part of the stock in trade of the business, and (2) it must be a loss of 
such a kind as is incidental to the business. 

As regards (1), the question describes the money lost as ‘money used in 
the money-lending business,’ and taking this to mean money actually in use in 
the carrying on of the business, I feel no difficulty in holding that it was part 
of the money-lender’s stock in trade. It may have included profits earned in 
previous transactions, but if those profits were themselves to be applied to the 
business, and were kept in hand for that purpose, they would not, I think, be unv 
the less part oi the stock in trade. 


Requirement No. (2) presents greater difficulties, because I think it is 
clear that not all kinds of losses of stock in trade can be said to be incidental 
to the business. A loss, to be incidental, must be such as in the ordinary course, 
and having due regard to the peculiar risks attendant upon the conduct of the 
business, is likely from time to time to occur. Cases of embezzlement by irubordi- 
iiates, such as formed the subject of Jagar*nath Therani v. Commissioner of 
Income-tax, Bite ^ Omsa(l) would be losses of this nature, because the 
employment of clerks and servants is unavoidable, and the employer is likelv 
-sooner or later to be the victim of their dishonesty or negligence.^ That rach 
a 1^ mght be cl^ed as a form of expense arising out of trade was recomiaed 

m C„ri« V. /. &. OUm. (2) 'although in tte 
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of that case, as I read it, the money lost no longer formed part of the stock in 
trade. 

The test whether the loss was, in the language of the English rule, ‘* 3 on- 
nected with or arising out of trade’', was applied in two other English cases, 
StPong & Co., Ltd., v. Woodifiehd{\) and iTiUmid lievervue Commissioner v. 
Wames <& Co.,{2). The former related to damages claimed from an inn-keeper 
in respect of injuries caused to a customer by the falling of a chimney; the 
latter to a penalty incurred by a trading firm for negligently failing to observe 
certain conditions imposed during war-time on the export of goods to neutral 
oountries. The loss was held, in the language of the English rule, to 
be a loss “ not connected with or arising out of trade”. These cases do 
not help us further than to show what manner of test should be applied. 

Now in the present case it may be conceded that a money-lender’s busi- 
ness requires that he should keep a considerable sum in cash on his premises. 
Even if a Bank is accessible to him, it would unduly restrict his activities to 
transact his affairs only within banking hours. The practice is'certainly other- 
wise, and it is only fair to have regard to custom in deciding what the exigencies 
of a business require. That means that cash must be kept in a safe or strong 
room. The receptacle in the present case is described as a strong room and the 
question resolves itself into whether theft from a strong room may form the 
foundation of a claim to remission of tax. I exclude cases of theft by a clerk 
crv servant, employed in the business and having access to the strong room, 
because that is not in question here and special considerations might apply. In 
general, I am not prepared to say that theft by some external operator, with 
or without the complicity of domestic servants, ought to be recognised as the 
basis of a claim. To recognise it we must, I think, find, not only, that the cash 
had to be kept on the premises, but that its loss by theft was a circumstance 
which was so far probable as to be an occurrence incidental to, if not inseparable 
from, the manner in which it had to be kept. In my experience, the abstraction 
of money by theft from properly constructed safes or strong rooms is not within 
the competence of the ordinary thief or house-breaker, and we have not yet in this 
country to reckon with gangs of safe-breakers such as may be found elsewhere. 
Perhaps the circumstance that no decision upon a case of this nature is to be 
found suggests the infrequency of such claims. The only test to apply. In 
order to see whether a loss of this kind is one incidental to the business, is, I 
think, the comparative likelihood of its occurrence, the requirements of the 
business being what they are. For example, injury to life and limb, and pro- 
bably* theft too, must occur sooner or later in the running of a railway. Ba'd 
debts and embezzlement have already been adverted to. Very likely the theft 
of stock in trade which have to be kept exposed to the public would fall into 
tlie same category. But I doubt whether cash kept in a safe should, if it should 
happen to be stolen, be allowed for. 

We have not been furnished with any adequate narration of the facts of 
the present ease, so that the question has had to be answered as indeed it Is put» 
in general terms. So considering it,' I agree with my Lord in returning a reply 
in the negative. 


(1) 6 Tax. Cai. 31S 
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Before Sir George Ranhin Kt., Chief Justioe, 
Justice Sir C. C. Ghose, Kt., and Mr. Ju$ti<ie Bucklarid. 


(5th May, 1930). 

Satyendra Mohen Roy Choudhury and others . . Awmces.* 

V. 

The Commissioner of Income-tax, Bengal . . Referring Officer. 


Income-tax Act (XI of 1922) Secs. 23 (4) and 3A-Estimate 
Assessment— Income assessment under specific Mads— Notice to 

over-assessment of oNter income— Assesses, if 
cnUtled to re-open entire assessment. ' 


under 23 (4) of the Income-tax Act is re-opened 

altsedZ' Uo moified heads having^etn 

offtTw aSsessment7dZZ:f^’e 

wf ^ with m income frem the specified 

rtnp-w hem^sessed at too high a figure ■Wnwarranted by law It fls alwau^ 

"a j h^Zot ^^tZtl 

come Droatu ^ escaped assessment and for this purpose in- 

.“MS zs,iz r„ss' «s 


by the cS^^oner le ^ R Income-tM Act (XI of 19221 

umraissioner of Income-tax, Bengal for. the opinion of the High Court. 

CASE. 

H«b,lSSitU"Se^SS&'"M."‘Ar •- ““ 

,rrl:HEL“S,r“«r- 

a^esaable and non-assessable sourcet S asse^ees, have got 

which we are concerned consist of monp^ Swf' assessable sources with 
Other sources viz renf^ fmm ^ ondinjf business, house property sxiA 

wconnUng vUls i- lands in zemindarf Th^ 

1926.27 based on the income” ^“«on 34 for 

"jated income of Bsl^lltlSWrom^ ^^1 79 ?%^ 

Ks. 5,000 from other sources under section 23(4^ in thp property and 

accounts. In the course of e^mSnn of L * 

m Officer discovered that the income of 1925 20 ?i«iqo t> on 
_^ ” and -property” had parTalg S'^® k«ad 

' (W80) «* C, W. N. 8Ui A. I. R. (1980) Cal. 627. 
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Accordingly on the 14th September, 1927, he issued a notice under 
section 22 (2) read with section 34 infoming the assessees that their income of 
llie year 1332 B. S. under the heads “business” and “property” had partially 
escaped assessment and calling for a revised return of income of that year. 
The assessees duly filed a return of income from all sources in respect of the 
year in question. In addition they claimed rebate of Rs. 7,373 on account of 
life insurance premia paid. This claim was not made at the time of the original 
assessment. Subsequently in compliance with a notice under section 23 (2) they 
produced accounts and claimed that the income under the head “other sources” 
had been overassessed at the time of the original assessment. The Income-tax 
Officer did not consider either of these points, as he thought that in an assessment 
under section 34 he was only concerned with the income under the heads “busi- 
ness” and “property,” which had escaped assessment, and that it was not open 
to him to revise the original as.sessment generally. On appeal the Assistant 
Commissioner of Income-tax took the same view except that he allowed the 
rebate on life insurance premia. The assessees have now petitioned mo to revise 
the assessment under section 33, or in the alternative to refer tho following 
question of law to the Hon’ble High Court: — “When an assessment made under 
section 23 (4) of the Act is reopened under section 34 by reason of the income 
from certain specified heads having been assessed at too low a figure, and proceed- 
ings are taken for the purpose of increasing the assessment, is it open to the 
assessee to show that his income under other heads had been assessed at the 
original assessment at too high a figure and that such assessment was unwarranted 
by law.” 

I have declined to interfere in revision and accordingly refer the question 
with my opinion which is as follows: Section 34 provides for the assessment of 
income, profits, or gains, which has escaped assessment in any year, or which has 
been assessed at too low a rate, but gives no general powers of revision to the 
Ineomc-taoc Officer. That is to say, if the Income-tax Officer discovers that an 
asse.ssec had income, profits, or gains from any source which escaped assessment 
in any year he may proceed to assess such income, profits, or gains, and if the 
rate applicable to the total income of the assessee for that year is affected, may 
proceed to reassess such total income. He cannot, however, reopen the assess- 
ment of the income, profits or gains of an assessee from any source in respect 
of which he has no reason to believe that this assessee has been underassessed. It 
appears to be the intention of the Act that general powers of revision should 
only be exercised by the Commissioner acting under section 33. The power 
granted to the Income-tax Officer under section 27 is not a power of revision but 
a jjower to start assessment proceedings afresh under particular circumstances, 
wliile his powers under sections 34 and 35 are strictly limited by the terms o: 
the sections themselves. 


A. C. Gupta and B. C. Bos Chipta, for the Assessees. 
The AdvocAfe-Genefal and R. B. Pal, for the Crown. 


JUDGMENT. 

RANKIN. C. J.:-The " ptn fhfm 

year 1926-27 an assessment *<> default in rendering a return 

clause (4), The Income-tax Officer making the asse^- 

of income and ®"'”5'i!-"^-iffto’inent assessed upon a total income of Bs. 17,950 
ment to the best of his l^'^ement, ^siness, Es. 11,155, property, 

under the following he^; M 17,950. In connection wiA 

Sfe Vs^’sment'' for"re\«t JeTr. namely, 1927-28 the assessees produced certain 
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accounts from which the Income-tax Officer was of opinion that in the previous 
year income under the heads business and property h^ partially escaped assess- 
ment. Accordingly, under section 34 of the Act he issued a notice stating that 
he had reason to believe that their income from money-lending and hou^ pro- 
perty chargeable to income-tax in the year ending 31st Mar(h, 1927, had par- 
tially escaped assessment and that he proposed to assess the income that had 
escaped assessment and requiring the assessees to deliver a return of their income 
from all sources chargeable to income-tax during the said year. In compliance 
wth this demand, the assessees filed a return showing that their income charge- 
able in the said year was (a) from money-lending business, Rs. 28,287-11-0, (b) 
from house property, Rs. 1,365, (c) from other sources Rs. 281, making a total 
of Rs. 29,933-11-0. Upon the basis of this return, and after an examination of 
the accounts, the Income-tax Officer re-assessed the petitioners as follows: — 
Business, Rs. 28,787 ; property, Rs. 3,071 ; other sources, Rs. 5,000 as originally 
assessed, making a total of Rs. 36,858. It will be semi, therefore, that as regards 
money-lending business the Income-tax Officer has raised the assessment from 
Rs. 11,155 to Rs. 28,787 ; and as regards property from Rs. 1,795 to Rs. 3,071. 

Upon the present reference the decision of the Income-tax Officer is not 
challenged as regards these items. What is contended by the assessees is that 
the Income-tax Officer was wrong in thinking himself entitled to repeat the 
original assessment under the heading “other sonrees’* at the figure 5,000. The 
contention which they seek to raise is that the Income-tax Officer, acting ori^- 
nally to the best of his judgment under section 23, clause (41. assessed them 
under the head “other sourco.s" at a figur'' which was much too high; that he 
had wrongly assumed that a certain portion of their collections from their 
;:emindaries was chargeable to income-tax. whereas in fact a much smaller por- 
tion was so chargeable, a great bulk of this revenue being agricultural. 


The income-tax authorities have held that this contention cannot be 
raised in the present proccedinrrs undo* s^'ction 34; that these proceedings were 
for the purpose of a.ssessing income from money-lending business and house 
property which had partially escaped assessment; that the question whether the 
assessees* collections from their zemindaries are or are not, to the extent claimed, 
agricultural income. ha.s nothing to do with the question whether the original 
assessment was too low in respect of their money-lending business or their pro- 
v^rty — i.e., buildings or lands appurtenant thereto (Cf. section 9). 

The question which has been referred to us is stated as follows: — ^‘When 
an assessment made under section 23 (4) of the Act is re-opened under section 34 
by reason of the income from certain specified heads having been assessed at too 
low a figure and proceedings are taken for the purpose of increasing the assess- 
ment, is it open to the assessee to show that his income under other heads had 
been assessed at the original assessment at too high a figure and that such assess- 
ment was unwarranted by lawV’ 


The Commissioner of Income-tax is of opinion that section 34 provides 
for the asses-sment to income-tax of profits or gains which have escaped assessment 
in any year, or which have been assessed at too low a rate; that it ®ives no 
g^eral powers of revision to the Income-tax Officer and that the Income-tax 
Officer cannot re-open the assessment of the income, profits or gains of an assessee 
from any . source in respect of which he has no reason to believe that the assessee 
that'’™" «n^er-asscsscd. In his view, it appears to be the intention of the Tot 
that sjeneral powers of revision should only be eiiercised by the Commissionoi 
aetag under section 33 and that the powers of the IneomVtav 
sections 34 and 35 are strietly limited Vthe terms of“ 

rj?C4-29 
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Mr. Gupta, for the assesseea, has contended that section 34 says nothing 
about heads of income or sources of income. Accordingly, he contends that one 
has to look at the total assessment before one can decide whether any income 
has escaped assessment. While not disputing that steps taken under section 34 
cannot give rise to a right in the assessee to make a claim for a refund and 
that the Income-tax authorities may at any time abandon the proceedings under 
this section, he contends that such proceedings entitle the assessee to show that 
while income under one head may have escaped assessment, income under another 
head had been over-assessed — in other words, that the whole assessment may be 
re-opened at the option of the assessee who may show what the real truth as to 
his total income is. 


This controversy must be determined, if possible, upon the words of the 
section which are as follows: — **If for any reason income, profits or gains charge- 
able to income-tax has escaped assessment in any year or has been assessed at too 
low a rate, the Income-tax Officer may, at any time within one year of the end 
of that year, serve on the person liable to pay tax on such income, profits or 
gains, or, in the case of a company, on the principal officer thereof, a notice 
containing all or any of the requirements which may be included in a notice- 
under sub-section (2) of section 22, and may proceed to assess or re-assess such 
income, profits or gains, and the provisions of this Act shall, so far as may be, 
apply accordingly as if the notice were a notice issued under that sub-section: 
Provided that the tax. shall be charged at the rate at which it would have been 
charged had the income, profits or gains not escaped assessment or full assess- 
ment, as the case may be.” The section begins by contemplating a case in which 
income, profits or gains has escaped assessment and it says that the Income-tax 
Officer may serve a notice upon the person liable to pay tax on such income. 
The notice may contain all or any of the requirements which may be included in 
a notice under section 22 (2). The ultimate step is that the Income-tax Officer 
may proceed lo assess such income. ' The words which have reference to a case in 
which income has been assessed at too low a rate may, for the present purposes, 
be disregarded as they refer to a separate type of case. Broadly speaking, as 
the section is expressed, it deals with income which has escaped assessment and 
It provides how the Income-tax Officer may proceed to assess it. 


in the present case the assessees’ income from their business is found to 
have been Rs. 28,787 of which all but Rs. 11,155 has escaped as^ment; and 
their income from property is found to have been Rs. 3,071 of which the excess, 
over Rs. 1,795 has escaped a.ssessment. I do not think that it can be said in 
such a case as this that the sums which represent the difference, i.e.. Rs. 17,632 
and Rs. 1.276 are not income which has escaped a.ssessment because the assessees 
have been charged too much in respect of the zemindari collections. If the 
ouestion of the zemindari collections was in any way inter-mixed with the ques- 
tion of the profits in the money-lending business, or the question of the assessees 
nropertv within the meaning of section 9 of the Act. the mere circumstance that 
it falls under a different head or is to be regarded as a different source would 
not, in mv opinion, exclude it from consideration. It is not alwavs clear whether 
a particular income should be entered under one head or another. I taow of 
no limits which can be laid down so as to nre,iudice the Question whether any 
particular receipts have or have not escaped assessment and I am not prepared 
fn sav that it is never open to an assessee to show, for this PPr^ose_ that his 
income under one head must he reduced if his income under another head is to 
hT enhanced. In tlie ease before us, however, it appears to he clear enouah 
that the extent to which the zemindari collections are^ exempt from income-tax 
ns beinfT a?ricnltural income is not affected by, and has no beann? npon the 
question of the profits of the business of money-lending, or the question of the 
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annual A'alue of the assessees’ biddings and land appurtenant thereto of. which 
they are the owners. In any event, the question which has been referred to t 2 S 
and argued before us assumes this. 

On this footing I am unable to say that the language of section 34 points 
to an intention- to give to the assesses a right to re-open the whole assessment 
before being rendered liable to further tax. It is not for the Court to determine 
whetner the administrative inconvenience entailed by such a right would be 
much or little, or whether it would afford any sufficient reason for refusing to 
the assessee a right to re-open the whole matter. Nor is it for the Court to con- 
sider whether there is any real injustice or inconvenience in refusing this right 
to an assessee who has failed to make a return. Such considerations are ques- 
tions of policy and debatable as such. As a matter of the true construction of 
this section it appears to me that if the legislature had meant to say that if in 
any case it appears to the Income-tax Officer that an assessee has been a.’gsp.ygpd 
upon too low a figure or at too low a rate, the Income-tax Officer may ifflue a 
fresh notice under section 22 (2) and may proceed to reassess such assessee 
afresh, the language employed would have been noticeably different from that 
which we find in the present section* 

It is clear that the initial duty of the Income-tax Officer is merely to 
the income which has escaped. If this be right then I think that it would re- 
quire express words to confer on the assessee a right to re-open other and uncon- 
nected matters. It is true that there is no express reference in the section to 
purees or Heads of income. But th^e will usually come into the question in 
favour of the assessee since the assessment order will usually assess him at a lump 
sum imder each head and in any case in which such au assessment has been made 
in drfault of a return of income or of production of accounts the assessee will 
thus be able to contest the whole assessment made under that head 'if it is after- 
wards said to be insufficient. 


It appears to me, therefore, that the question which has been referred to 
tm must be against the assessees, but I am not altogether satisfied with 

^ always open under 
^ '*1 “'y way he can that the income, profits or 

gams alleged to have escaped assessment have not in truth and in fact escaped 

P^POse It is not true that income, profits or gai^haw 
,^essment becaure thqy have not been assessed mXr the 
nght head. But if it is once shown that income has escaped assessment, the 
camot under s^tiou 34 resist proceedings to assess it merely by shying 
that other mcome, profits or gams have been assessed at too high a figure. ^ 

The assessees must pay the costs of this reference, 

GHOSE, J, : — I agree. 

BUCSJjAND, J, : — I agree. 



(373) IN THE HIGH COURT OP JUDICATURE AT LAHORE 

Before Justice Sir Alan Broadway, Kt., and Ur. Jmtiee Currie' 

(14th May, 1930). 

Nawalkishore Kharaitilal, Pitm a 


The Commissioner of Income-tax, Delhi 


A.I.R, (1930} lAh, 1014 
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NAWALKISHORE KllAKAiTlEAb, v. 

residint after service of notice — Assessment (is no return cases — Reference to 
Iii(jk Court, riykt to -ask for. 

The (issLSsces in the courj>k of their assessment for 1923-24: claimed a deduc- 
tion of interest paid by them to a non-resident creditor and on the claim being 
alioivcd an asscssnien* of the interest cmomit was made on them as agents of the 
non-resident undir iStcs. 42 a7(d 43 of the Act, after giving them wn opporvimity 
to show cause under ISec. 43. For the succcitding years 1924-25 awii 1925-26, 
notices under dec. 22 (2) addressed to the non-residenit were iferved on them and 
on non-suhmissio-7 . of returns, usscssmoits were made on them as agents on the 
interest amounts credited in their books in favour of the ^non-resident, the cases 
being treated as ‘no return' cases. After an uTisuccessful application under 
dec. 27 to rc-open the assessments, appeals we>'e preferred to the Assistant Com- 
missioner who dismissed them. On an application under dec. 66 (3), 

HELD, (1) that the cases were lightfiy treated cw ’vo ‘return cases^ anvd 
consequently the \asses9ccs had no right to ask for a ref ere ice, the fact that appeals 
were entei'iamed by thK Assistant Commissioner being immaterial ana 

(2) that the asscssees not having asked for a fresh order or decision under 
dec. 43, wci'c rightly regarded as agents within the meaning of decs. 42 and 43 for 
the yeai-s 1924-25 aiul 1925-26. 

Application [Civil Miscelhnieous No. 316 of 1928j under Sec. 66 (3) and 
(. 4 ) of the Indian Income-tax \ct (XI of 1922) for an order to direct the 
Commissioner of Income-tax, Delhi, to state a case for the opinion of the Cotirt. 

Dr. Aloti dagar, for the Assessees. 

Abdul Rashul, Additional Government Advocate, for the Crown. 


JUDGMENT. 

BROADWAY, J.: — This matter has been before the Court on a former 
occasion when a Division Bench consisting of Mr. Justice Bhide and myself 
returned the case to the Commissioner of Income-tax, Delhi, for such acUon as 
ho might deem necessaiy*. in the oixler passed by us on the 27th J^e 1927, the 
facts are detailed; brietiy, tbe firm of Messrs. Nawal Kishore K.^araiti c^ry- 
ing on business as Jewellei’S in Delhi had dealings with one Banji Lai of Jaipu^ 
Banji Lai advanced large sums of money to Nawal Kishore Kharaiti ^ai and 
received from them very substantial sums of interest. In the course ot the 
assessment of income-tax o;^ Nawal Kishore Kharaiti Lai in 1922-23 they claimed 
that tliis interest which had been credited to Banji Lai at pe^i sliould be aUowed 
1 hem as business expenses. Their request was granted and If J923-24 Banj 

Lai was assessed to incon e-tax on the amount of intenst ‘^redit^ by Nawal 
Ivisliore Kharaiti Lai in Mieir account books, ^awal Kishore Kharaiti LA w^^^ 
called upon to pay tlie amount assessed and they raised vario^ objections, th 

nrincipat ones bLg (1) that they were not the agents of Banji Lai under 

Lctioi^ 42 and 43 of llio Income-tax Act and, secondly, that they had not been 

proil-r opportunity of making a return. 

after the objectors had been given an opportunity under section 43 of 

fix \ct to satisfy the authorities that they should not be regarded as ^anji Lai s 
ta.x.pt tosausi) uca I preferred various appeals and finally 

afu'mptod ?o''‘et tht CoiLissioncr of iB^ome-tax to make a 

section 66 (21. This reference was, however, dismis^ 
hv lime In tlie interval the authorities endeavoured to assess Banji Lai through 
liair almntJ for thi y^rs 1924-25 and 1925-26. A certain amount of conto.on 
has arisen owing to the fact *hat instead of filing “Poi-ay °^3ec i^an^ kharaiti 
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Lai has tliought fit to combine their attack on the assessment for these Uvo yoars 
in one application whicli should not have been allowed by the Income-tax autho- 
rities. 

A rofererce was made by tlie Commissioner of Income-tax, Delhi, but was 
in such V igue terms that it was found necessary on the 27th June 1927 to return 
the papers to the Income-tax Commissioner leaving it open to him to decide 
whether he would make a further reference or not. 

On a careful consideration of the situation the Commissioner of Income-tax 
decided that no case had been made out for a reference to this Court and he 
accordingly refused to make one. Nawal Kishore Kharaiti Lai have, therefore, 
oome up to this Court under section 66 (3) of the Income-tax Act and, througii 
Dr. Moti Sagar, have asked us to direct the Commissioner of Income-tax to refer 
certain questions of law to this Court. 


One of the points taken was that the Commissioner of Income-tax liad no 
right to refuse to make a reference. A perusal of the judgment of this Couit 
dated tli€ 27th June 1927 makes it quite clear that it was intended to give him 
a free hand in this respect. Now, it has been held by the Income-tax Officer, 
Assistant Commissioner and all tho Income-tax authorities that both assessments 
were made undw section 23 (4), that is to say, that in both ycars the cases were 
treated as ‘no return cases’ and it has been admitted that if these are ‘no return 
cases,’ then the petitioners have no right to ask for the reference prayed for. 


It has, however, been urged that in peitherof the y^ars was the ease a ‘no 
return case. ’ Now, tuiming to the year 1925-26, we find that the petitioners 
credited Banji Lai with a sum of Rs. 63,142 as interest. This sum, it has been 
stated, has been allowed to the petitioners as their business expenses. On the 
14th December 1925, a notice was sent, under sectioTi 22 (2), imder a registered 
cover, addressed to Seth Banji Lai care of the petiti< ners. The petitioners re- 
directed this to Jaipur and that we are asked to believe for some reason or other 
was never delivered. On the 27th January 1926, the same notice was sent 
under registered cover to the petitioners. This they received on the 28th January 
1926, but as the declaration form, inside the registered cover, was addressed to 
Banji Lai, the petitioners returned the form in its blank state to the Income-tax 
Officer who subsequently assessed Banji Lai through the petitioners treating it as 
a no return case.’ Against this an appeal was lodged to the Assistant Com- 
missioncr who dismissed it as incompetent. In these circumstances, in my judg- 

m^t, the case for the year 1925-26 was clearly a ‘no return case’ and admiHcHly 
this application must fail qm that year. ^ 


the year 1924-25, it appears that a declaration form was 
sTnii T “a , 1 . (2). This was addressed to 

. It was returned by the. petitioners with a 

sn^estion that it should be sent to Jaipur. On the 13th October the declaration 
fom was re-sent to Banji Lai care of the petitioners and under a registered cover 
which was again returned. On the 27th March 1925, the Income-tS Offict Md 
th« this was a no return case and as the amount shown in the petitioners’ books 

ZtSe 30.000. the assessm^ent waa mad^o^ 

that figure, and the petitioners as agents were called upon to pay. Thercunon the 
petiUoners moved the Income-tax Officer under section 27 of the IncomedS Act 
Meeting with no success they attempted to appe.al to tlie Assistant fw,!? • 
in spite of the fact that the provisb to seetinn n t ^^““^ssioner 

appeal is comDoteiit Thp n • * cloaily lays down tliat no 

pointed out that tho Income-tax oSr^*ad^em M^rel^nn*! 

and that he, the AssUtant CommSner assessment 

The appeal was accordingly dismissed ’ ’ * ^ reason to do so. 
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It has been urged by Dr. Moti Sagar that because the Assistant Commis- 
sioner ‘entertained’ ttie appeal, therefore, the order was appealable. Section 30 
appears to me to be perfectly clear on the point. It provides for an appeal by an 
assessee who objects to the amount or the rate at which he is assessed under sec- 
tion 23 or section 27, etc. The proviso runs that no appeal shall lie in respect of an 
assessment made under sub-section 4 of section 23, or under that section read with 
section 27. It seems to me that the present case comes within this proviso and it 
is one of those cases which fall in the category of an assessment made under sub- 
section 4 of section 23 read with section 27. In my judgment, therefore, the 
assessment for this year was also a ‘no return case', the appeal to tne Assistant 
Commissioner was incompetent and the mere fact that the Assistant Commissioner 
in dismissing the appeal did not say that it was incompetent does not afi'ect the 
case. Whether there is or is not a question of law involved in this matter is, 
therefore, immaterial and could not be discussed. 

Before concluding I would add, in the present case tho firm of Nawal 
Kishore ^araiti Lai were deemed to be agents after due notice and hearing as 
provided by section 43. It has been urged that that decision only related to the 
year 1922-23. It has, however, been pointed out by the learned Government 
Advocate that in all the subsequent proceedings relating to the years 1924-25 and 
1925»-26 Nawal Kishore Kharaiti Lai never ^ed for a fresh order or decision 
after a hearing under section 43 and, in these circumstances, I think that they 
have rightly been regarded as agents within the meaning of sections 42 and 43 of 
♦he Income-tax Act. 

I would, therefore, dismiss this petition and decline to issue the mandate 
as prayed for. Parties will bear their own costs. 

CURRIE, J.: — I agree 


(374) IN THE HIGH COURT OF JUDICATURE AT ALLAHABAD . 

Before Mr. Justice Mukerji cvnd Mr. Justice B&nnet. 

(16th\May, 1930). 

Radhey Lai Balmukand • • A^sessees. 


V. 


The Commissioner of Income-tax, United Provinces. . . Referring Officer. 

Indian Inconve-tax Act {XI of 1922), Secs. 13, 22, 23 ond eO-Separate 
return notices, issue of— Joint assessment as HinOu jomt famdy—No opportwatty 
to adduce evidence re sepfvrateness^Acoounts not dtsclosvng true hu^jne-^ss^s- 
ment without disclosing basis therefor, Legality of— Reference to High Court— 
Questions not raised before InconU-tax authorities— Ref erence Fee. 

Where curing the course of assessment proOeedings after submission of 
rehtm in pursuance of three separate notices under »ec. 22 (2) tAe 
Officer came to the conclusion from certam staten^ts necorM by 
t^ proposed assessees were lieally members of a Hmdu jomt J 

joint Assessment on them as such, without informing them of the 
assessment or giving them an opportunity to adduce any evidence m support of 

their separateness, , - .x ^ 

HELD, that there was material irregularity and disregard of the prg- 
rhf Sfic/f. 22 ond'2Z invalidating the assessifoent. 


(1930) 62 AH. 991; (1930| A. L, 1.4648; A. I. k..(l93l) AH 23 
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Where the Income-tax Officer cfssessed the income from business at a ber- 
iain figure without stating the basis therefor, the assessee*s aceount books not 
furnishing any proper clue of the actual income, 

HELD, that Sec. 13 did not authorise the Income-tax Officer to act arbi- 
irarily antd without any evidence xmd the assessment not disclosinfr the basis or 
method adopted by the Income-tax Officer was illegal. 

On a reference under Sec. 66 of tide Income-tax Act only such points of law 
snould be considered by the High Court as were already before tUe Officers of the 
Income-tax Departmont. 

The sum of Rs. 100 deposits under Sec. 66 (2) is part of the Oosts of the 
reference to he taxed as such. 

Case [Miscellaneous Case No. 37 of 1930] stated Tinder Sec. 66 (3) of the 
Indian Income-tax Act (XI of 1922) by the Commissioner of Income-tax, TXnited 
Provinces in compliance with the order of the High Court dated 31st January, 
1930. 


CASE. 

This statement is submitted in accordance witb the instructions of the 
High Court in their order under section 66 (3) of the Inoome-tax Act, dated 
January 16, 1930, amplified in the letter of the Deputy Registrar of the High 
Court, No. 2429, dated January 31, 1930. 

2. The demand for a reference in this case includes various matters which 
are so diverse that it will be probably for the convenience of the Hon’ble Judges 
of the High Court if, in accordance with rule 11 of the rules framed by the High 
Court of Judicature at Allahabad, in their Notification No. 606|35, dated February 
16, 1925, this reference is divided- into two parts, the first relating to the question 
whether the assessment of a Hindu undivided family with reference to' certain 
businesses is correct, and the second to points arising in the course of the assess- 
ment of income, profits and gains from various sources. 


t'AKl 1 


^ 3. In the year 1927-28 an assessment to income-tax was made for the first 
time in ^pect of three busme^ carried on in Agra under the name and style 
? 1 Balmukand, (n) Balmukand, and (ni) Radhey Lai Shyam 

Lai. The businesses were treated as if they belonged to three different persons and 
three Mse^ents were made as the inner relationship of the proprietors of the 
thr^ businesses does not appear to have attracted the close attention of the then 

Income-tax Officer who accepted a statement by Radhey Lai reRardine the 
separate nature of the businesses. Messrs. Radhey Lai Balmukand^ere ^ated 
m their assessment as an unregistered firm. The assessment in the oth» 

mes was made as if the owners of the businesses were Hindu undivided families 

This position was maintained in 1928-29 at the time when 

under section 22 (2) of the Income-tax Acf callinff for a retm-n ^ 

three notices under that section were issued in the names of the three'pto^rietors 
of the three businesses. Before, however the n<sA«rTno« 4 - ^ 

Income-tax Officer received the information that althoueh 

nesses they really belonged to a Hindu unXlLHS’' He prTJ^e^^m^ 

wiquines end found that Balmukand and Radhev Lai w^ 

Shyam Lai was the son of Radhey Lai andX no partS t 
taken place. He »*ecorded the statements of Balmukand smA 

^nsla,tionofwhich is attached in Appendices. -A* and ® 

taand said that he and Radhey Z were%rtthiSlnl 
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undivided family, that -whatever income was earned by Radhey Lai and himself 
was thrown into a common stock and credited in the accounts of the firm of 
Radhey Lai Balmukand, that no partition of income or property had taken place 
between Radhey Lai and himself, that Shyam Lai was the son of Radhey Lai and 
Jued with his father jointly, that he carried on no business in his own name or in 
the name of Radhey Lai or Shyam Lai but all the business was carried on in the 
name of Radhey Lai Balmukand and Radhey Lai Shyam Lai and not in any other 
name, and that they owned jointly two shops in Kinari Bazaar and a house in 
Namak Mandi. Radhey Lai in his statement said that Balmukand was his 
brother and Shyam Lai was his son, that no partition had taken place as between 
Balmukand and himself on the one hand or between Shyam Lai and himself on 
the other hand, that no transactions in A^a were entered into in the name of 
Radhey Lai Shyam Lai, and that all transactions at Agra carried on by Radhey 
Lai Shyam Lai were in the name of Radhey Lai Balmukand, that the transactions 
at Bombay took place in the name of Radhey Lai Shyam Lai and finally that he 
could not assign any reason for the fact that all the transactions at Agra carried 
on by Radhey Lai Shyam Lai were carried on in the name of Radhey Lai 
Balmukand. In view of these categorical statements the Income-tax Officer 
found that all the three businesses belonged to a Hindu undivided family and 
a.ssessed the family accordingly. 

An appeal against this decision was filed before the Assistant Commissioner 
of Income-tax on the following grounds {vide copy of petition of appeal in 
Appendix C)* : — (a) “A finding on this point having already been finally arrived 
at by the Income-tax Officer last year, the matter should be deemed to have been 
concluded, and the Income-tax Officer had erred in coming to a different finding 
now.” (b) ‘‘Though Radhey Lai and Balmulcand are undoubtedly owners of 
Ihe firm of that name and their business is undivided yet they do not form a joint 
Hindu family according to law and Hindu Shastras.” (c) “The books them- 
selves prove that Radhey Lai and Balmukand are not members of a joint Hindu 
family and that their expenses, profits, and losses are separate, though some of 
their ancestral property is in their possession as co-owners.” (d) “It is 
admitted that Radhey Lai and his son Shyam Lai do constitute a joint Hindu 
family.” 

The Assistant Commissioner held that as the assessees had admitted that 
they wore joint the Income-tax Officer could not but assess the businesses as those 
of a Hindu undivided family. He further refused to take into consideration a 
will which was produced before him during the arguments on behalf of the 
asses.seo, the ground for his refusal being that he would not accepF evidence which 
had not been produced before the Income-tax Officer. The Commisaoner of the 
time held that since the matter was clinched by the statement of the assessees no 
case arose for the decision of the High Court. He further held that there was no 
need to state a question of law on the point whether the action of the Income-tax 
Officer in the preceding year constituted res judicata. 

4. In the opinion of the present Commissioner the points of law which 
arise are: — (1) Was there evidence on which the Income-tax Officer could come 
to a finding that the businesses were owned by a Hindu undivided family? and. 
(2) Did the action of the Income-tax Officer in the year 1927-28 when he treated 
the three businesses as owned by a firm and two Hindu undivided families, res- 
pectively. debar the Income-tax Officer in 1928-29 from treating the businesses 
as belonging to a Hindu undivided family in the circumstances which have been 
narrated ? 

5. A copy of paragraphs 1 — 4 was furnished to the advocate of the 
assessee for his opinion in accordance with the principle embodied in rule 7 of tlie 
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High Court rules cited in paragraph 1. His reply Ls contained in Appendix F.* 
The statement of the facts in the foregoing paragraphs is accepted but the peti- 
tioner desires to raise the followng three points of law in addition to those stated 
in the foregoing paragraph: — “(i) As no evidence was summoned from the 
assessees on the point of jointness or separation and no notices having been issued 
to them, could the Inoome-tax Officer record the finding that the assessees were 
members of a joint Hindu family? (it) Was the Assistant Commissioner 
justified in refusing to accept the will in evidence? («i) The Income-tax Officer 
having found in previous years, when the point about the separation and the 
jointness was specifically raised and when the will of the assessees’ ancestors was 
produced in evidence, could the Income-tax Officer on the evidence before him 
come to a finding that the businesses were owned by a Hindu undivided family?” 


The Commissioner is of opinion that the first question is covered by the 
first question in paragraph 4. The Income-tax Officer directed his mind to the 
question and made enquiries from the persons who were most likely to know, i.e., 
the members of the family themselves. In the course of this assessment the will 
was not produced although it was clear from the fact that e^ddence was being 
recorded on the point that the question of the existence or otherwise of a Hindu 
undivided family was in issue. The Commissioner, therefore, does^not add this 
question to those stated for the consideration of the High Court. 

The second point was not raised in the petition to the Commissioner under 
section 66 (2), asking him to state a reference to the High Court, and is therefore 
time-barred. The Commissioner is unable to state this question. 

The third point is based on an error of fact. As already stated in. para- 
graph 3 above, the businesses were treated in the year 1927-28 as belonging to 
entirely different persons. In March, 1929, after the assessment for the year 
1928-29 (now in issue) was completed, the Income-tax Officer took proceedings 
under section 34 of the Income-tax Act with reference to income which he con- 
sidered to have escaped assessment in the year 1927-28. In the course of these 
proceedings, that is to say, on April 16, 1929, a petition was filed before the In- 
come-tax Officer in which the following paragraph occurs: — “I have in obedience 
^ your honour’s order brought to-day not only all the accounts summoned by 
Your Honour which had however been rejected previously— but also all the books 
which %vill establish conclusively that we, Radhey Lai and Balmukand, who carry 
on business jointly had separated more than 15 years back. Wo have also brought 
the original will executed by our father in 1912— a registered document— which 
snows unmistakably that we had separated even before that. ” 


in this petition, which, it may he emphasised, is subse- 
ejuent to the date on which the Income-tax Officer mile the assessment now in 

S been in constant requisition 

u ith reference to the proceedings which have resulted in the present case The 

1927-28 or the assekmint 

of 1928-29 so that, so far as the record shows, it is incorrect to sav as in thA 

<JUoted above, that the will of the assessee’s ancestor was produced in 
nn^- separation of the members of the family. ThTSg so 
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Part II. 


7. Thia portion of the reference Seals with the income assessed and the 
manner of assessment Five points have been raised in the petition to the High 
Court under section 66 (3) — (Copy attached in Appendix D)* ^ 


(i) Whether in the case of the business known by the name of Radhey 
Lai Shyam Lai the Income-tax Officer was right in excluding a 
certain loss incurred in the business of another firm? 

(li) Whether in the case of the business know by the name of Radhey 
Lai Balmukand the Income-tax Officer was entitled to take an 
imaginary figure of profits of Rs. 45,000? 

(m) Whether in the case of the business known by the name of Bal- 
mukand, the Inoome-tax Officer was justified in assuming an 
income of Rs. 1,000? 

(tu)' (a) Whether the Income-tax Officer had power to reject the ac- 
counts of one business when he had accepted the accounts of 
another? 


(b) Whether he had power to reject the accounts of the business men- 
tioned without giving any reason and without giving the assessee 
“an opportunity to remove the doubt of the Income-tax Officer 
and to substantiate his books”? 

(v) Whether the procedure adopted by the Income-tax Officer was in 
accordance with the law? 


The second part of the fourth question appears to be the same in substance 
ns the second, and the fifth point seems to be tautalogous. Reference to fhem 
will not be made again. The other points will be dealt with in order, the facts 
being first recited. 

8. In the case of the business styled as Radhey Lai Shyam Lai the assess- 
ment was based on the accounts which were accepted as correct, although not free 
from objection. But a loss which had been incurred in a business carried on by 
the assessee in partnership with Chandmal Dhirajmal was disallowed. That 
business related to the year 1982-83 Sambat, and resultecTTn a loss, but the 
assessees carried that loss to his accounts in the year 1983-84 Sambat. ^nce the 
loss definitely occurred in a previous year the Income-tax Officer held that it could 
not be carried fonvard so as to be set off against the profits of the period assessed 
in 1928-29. The assessee claimed that although the loss occurred in that year he 
could not bring it to account before the accounting period now under considera- 
tion and that therefor© the loss should be allowed. 

There is no order of the Assistant Commissioner on this point because it 
was not raised in appeal — (copy of petition attached — Appendix C).* 

9. The business known as Radhey Lai Balmukand consisted of the gold 
and silver bullion and gold and silver ornaments. The sales amounted to over 
Rs. 17 lakhs. But the accounts showed a profit of only Rs. 5,298. The profit 
was so small when compared with that obtained by other persons carrying on 
similar business that the Income-tax Officer directed his attention to a close 
analysis of the accounts. He describes the result of his examination in the 
following words : — 

“In this kJiata gold and silver bullion, old metal and ornaments are dealt 
with so that it is impossible to analyse the account. Why the assessee has main- 
tained one JcJiata for gold, silver, old metal and ornaments I am unable to under- 
stand, for it is contrary to the practice of all other sarrafs without exception. 

• J^ot punted. 


COMMISSIONER OF INCOME-TAX, UNITED PROVINCES. 459 

An attempt was made at analysis but it was found that the assesses had no de^ 
in respect of several items against each of which there is merely a note pid or 
silver. The piicca wkar and even the liacha rohar have no details. In the nrst 
instance there being no weights, it makes analysis absolutely impossible and 
secondly as has been pointed to the asscssee there is nothing to show that such 
entries are not bogus. It is alleged by the assesseedhat the total of such items 
would not exceed two lakhs but that makes no material difference for if the 
assessee made an entry of Rs. 50,000 as purchases when in reality he had not 
purchased any gold, silver or ornaments the profit would automatically oe reduced 
by that amount. Under the circumstances I reject the accounts.” 

“Apart from this I have come across two items that were noted from^the 
books of another assessee which do not find place in the assessees ’ accounts. 

He thereupon proceeded to frame the assessment to the best of his judg- 
ment and the figure which he took.shows that he was influenced by the volume of 
tLe transactions disclosed in the books. The view of the Assistant Commissioner 
is contained in the following extract from his appellate order : — 


“I now come to the question whether the Income-tax Officer has been right 
in having rejected the profits relating to the Mai Khata. As already mentioned 
tho sales of the assessees on account of gold and silver bullion and ornaments 
came to Ks. 17,24,764. They worked out a profit of Rs. 5,298 oh these huge sales. 
The Income-tax Officer could not satisfy himself as to the accuracy of these profits 
as there were no details of the weights and the rates of purchases and sales, and 
therefore rejected the profits worked out. He has also noted that there were two 
items he had come across in the books of another assessee which M not find place 
in the assessee ’s accounts. It has been rightly pointed out that tHe income-tax 
Officer should have noted the two items in order to enable the assessees to meet 
the objection. The point, however, is not very material as the main ground on 
which the accounts have been rejected is that it is impossible to analyse the books 
in detail in order to satisfy oneself fully as to the profits worked out. I have 
ascertained from the assessees themselves, and they have admitted, that their 
retail sales are about half the total sales and that they also purchased old orna- 
ments worth about two lakhs. If this is so, it is difficult to understana now the 
assessee could have made such low profits. I have found that, fix some cases, 
assessees dealing in gold and silver ornaments have made as much as 10 per cent, 
profits on their entire sales including gold and silver bullion. If the sales of the 
assessees include as much sale of old ornaments as two lakhs, I Have little doubt 
that either the sales have been understated or the price of sucE ornaments has 
not been correctly put down.. It may also be noted that at the last assessment 
the books of account were found to be absolutely unreliable as is clear from the 
'assessment orders of the then Additional Income-tax Officer, datea JMai-ch 3, 
1928. In that year it was found that the assessee, who does considerable specu- 
lation business also, has neither entered all his speculation profits nor entered all 
his sales or purchases. In these circumstances the Income-tax Officer has not 
been wrong in having rejected the books when he could not feel satisfied as to the 
accuracy of the profits returned. I have also considered the question whether the 
estimate of Rs. 45,000 as the profit of this business, is reasonable or not. I think 
that, in view of the enormous retail sales, and the sale of old ornaments worth 
about Rs. 2,00,000, which decidedly carry much greater profits than the sale of 
ordinary silver and gold bullion, the profits estimated are not excessive.” 


4 

10. M regards the business known by the name of Balmukand tfie nerso 

assessed under that name m 1927-28 was found to have received Rs lOOOo 

account of his share of interest from Kalyan Das Kapur Chand He had hov 
ever, only brought to Mcoitot a sum of less than Rs. 600 and explained tiie diac« 

pancy by saying that he had spent the bailee and so had npt brought it 1 
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account In the assessment now under consideration the Income-tax Officer 
remarked that the interest income of this portion of the business had not been 
accounted for in the return while accounts were denied. The Income-tax Officer 
therefore, took Rs. 1,000— the same sum as had been assessed in the preceding 
year. In appe-al the Assistant Commissioner refused to intervene. This point 
was not specifically raised before tho Commissioner in the demand for a reference 
to the High Court under section 66 (2). A copy of this petition is attached,' 

11. With reference to the first part of the fourth question it is a Tact, as 
stated in paragraph S above, that the Income-tax Officer accepted the results 
shown in the accounts although they were not free from objection; he was 
influenced in his action by the fact that the amount of business in this concern 
was small. This point was not raised in appeal and was therefore not the subject 
of an appellate order by the Assistant Commissioner. 

j2. Since the points dealt with in paragraphs 8 and 11 were not raised in 
ajijjcal and were therefore not the subject of an appellate order, no reference to 
the High Coiud can, under section 66 (2) of the Income-tax Act, be claimed. The 
assessce also failed to claim a reference on the third point (paragraph 10 above) 
within the period of limitation prescribed under .section 66 (2) of the Income-tax 
Act and the present demand, therefore, under section 66 (3) that the question 
be decided by the High Court is time-barred. No questions on these points 
accordingly are suggested for the consideration of the High Court. 

13. As regards the second point (paragraph 9 above), which is the most 
important, the Commissioner feels considei'able doubt whether . any question of 
law arises. Section 13 of the Income-tax Act provides that, if the income-tax 
Officer is of the opinion that the method of accounting employed by the assessee 
is such that the income, profits and gains of an assessee cannot be deduced there- 
from, the computation shall bo made upon .such basis and in such manner as the 
Income-tax Officer may determine. Whether or not the Income-tax Officer can 
deduce the profits or gains of a business from account books which are produced 
before him is a question of fact. The question is for the judgment of the Income- 
tax Officer and does not seem to come within the purview of the High Court. Any 
point of law, however, can only concern the reasonableness of the grounds on 
which the Income-tax Officer acts and the Commissioner w'ould suggest that, if 
any question of law does arise, it is in the form — Was the condition of the 
account books such as to justify the Income-tax Officer in holding that the income, 
profits and gains of the assessee could not be deduced from his bookst 

14. A copy of tho paragraphs now numbered 7 — 13 was furnished, to the 
advocate of the asses.see whose reply is contained in Apiiendix F,* already 
referred to. lie is of opinion that the statemeiils in the concUidiug sentence of 
l)aragraph 8 and (as the Commissioner undei-slaiiJs) in the pen ultimate sentence 
of paragraph 10, that tho i»oints were not raised in appeal or before the Com- 
missioner when the application under section 66 (2) of the Income-tax Act was 
l^rescnted, arc incorrect. The Commissioner, however, has perused the petitions 
again {vide Appendices C* and E*) and is of tho opinion wliich he originally 
expressed. The petitioner also suggests that, although the Commissioner holds 
that he eannot state the points di.sciissed in paragraplis 8, 10 and 11 for the con- 
sideration of the High Court, the points should be stated for the consideration of 
the High Coui*t in case his opinion is not accepted. Tliis, in view of that opinion, 
the Commis-sioner finds himself luiable to do. 
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The assessee also asks that the following questions may be referred to the 
High Court : — 

(i) Was the Income-tax Officer justified in applying section 13 of the 
Income-tax Act without taking proceedings under section 23 (3) ? 

(it) Was the Income-tax Officer bound to take proceedings under 
section 23 (3) before applying section 13 of the Income-tax Act ? 

(iti) Had the Income-tax Officer any power to assess on an imaginary 
figure under sections 13 and 23 (3) of the Income-tax Act? 

(if) Could the Income-tax Officer fix an im^inary figure for assessment 
without laying down the basis for his computation? 

(f ) That the Income-tax Officer having accepted that the method of 
accounting was mercantile and that being the method adopted by 
the assessee and he not having found that any particular item of 
account was bogus, could the Income-tax Officer under section 13 
assess the tax on an imaginary figure? 


The first question was not raised on appeal and therefore the Commissioner 
is unable to state it for the consideration of the High Court. The second and 
third questions are in effect the same as those numbered (if) (a) and (6) in 
paragraph 7 above. The fourth question is based on an error of fact. The In- 
come-tax Officer, it is true, did not include in his order his detailed calculations 
regarding the profits of the business, but he was clearly influenced in the amount 
which he assessed by the sales of over Rs. 17 lakhs which he found in the books of 
the assessee. The question of law as propounded by the petitioner does not 
appear to arise. 

The fifth point, so far as the Commissioner understands it, is almost the 
same as the fourth. It was incumbent on the Income-tax Officer to frame an 
assessment. Since for definite reasons he had rejected the books of the assessee 
he was bound to come to a conclusion to the best of his judgment. The facts on 
the record show in effect how his judgment lias been exercised and no point of law 
appears to emerge. 


15. The only question which in the opinion of the Commissioner can arise 
is that stated at the end of paragraph 13. If the High Court holds that the 
question does arise the Commissioner desires to say that in his opinion the an^er 
is in the affirmative. 


Kunzru, for the Assessees. 
Bajpai, for the Crown. 


JUDGMENT. 

This matter has arisen out of an application made to this Court by three 
assessees asking this Court to call upon the Commissioner of Income-tax, United 
Provinces to state a case, he having refused to state one when applied to for the 
purpose by the applicants. The Commissioner of Income-tax has now stated a 
caso and we have to see what are the questions of law that arise for determination 
by this Court. 

The learned Government Advocate has placed before us an unreported 
judgment of a Full Bench of tho Madras High Court* delivered on 20th of 
January 1930, as an authority for the proposition that the High Court would not 
consider any point of law that was not raised either befoi*© tho appellate Officer 
or the Commissioner himself by the assessees. We have no reason to differ from 


• since reported at S.A,S. Subbiah Iyer vs. Commissioner o/ ItKome-tar^ Uatfras 4 I.T.C. 846. 
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what was laid down in that case, aiid we think it “but right' that only such points 
of law should be considered Ijy the High Court as were already before the Officers 
of the Income-tax Department. 


To find out what are the real points of law that arise m this case the 
following facts have to be stated. One Bankey Lai had several sons. We are 
concerned with only two, namely Radhey Lai and Balmukand. Radhey Lai’s son 
is Shyam Lai. There were three persons who were assessed with income-tax in 
the year previous to the year in question — (1) Balmukand, (2) Radhey Lai 
iShyam Lai and (3) Balmukand Sarraf. They were assessed separately to in- 
come-tax. In the year in question, that is to say, in the year 1928-29 three 
separate notices were issued on 1st of April 1928 to the three persons aforesaid, 
under section 22 (2) of the Income-tax Act, calling on them to make a return of 
their respective incomes. They submitted returns and they also produced their 
account books as desired by the Taxing Officer. Tne Taxing Officer thereupon 
proceeded to assess them with income-tax. He, however, at some stage or other 
made up his mind to find out whether the three proposed assessees should or 
should not be assessed jointly as members of a joint Hindu family. He accord- 
inglj at different dates examined Radhey Lai and Balmukand. From statements 
made before him the Income-tax Officer came to the conclusion that the three 
proposed assessees were really members of the same joint Hindu family. He 
taxed jointly with a certain amount of tax. The first point that is urged before 
us is that this procedure was wrong in as much as the assessees were never given 
an opportunity to contest and disprove the allegation that they were members of 
a joint Hindu family and were liable to be taxed jointly. 


In actually assessing the three persons mentioned above the Income-tax 
Officer examined the account books produced before him. He proceeded, accord- 
ing to his own assessment order, under section 23 (3) of the Income-tax Act. 
That section lays down that where a return has been mad^ and the Income-tax 
Officer has reason to believe that the return is incomplete or incorrect, he shall 
call upon the assessee to produce evidence and after hearing all the evidence that 
may be liable to be examined the Officer will make an assessment. It is to be 
noted that the Income-tax Officer was not professing to proceed under section 23 
sub-section (4), which allows, in certain cases of default by the assessee, the 
Income-tax Officer to make an assessment “to the best of his judgment.” 


The Income-tax Officer having found that some of the books of the a^e^es 
were not clear as regards the income derived by the owners thereof from dealing 
in precious metals, assessed the income at Rs. 45,000. He did not state what was 

the basis of his computation. 

The assessees raised the point, vw., that the Income-tax Officer was 
justified under the law in making what was virtually an assessment to the best 

of judgment. 

The assessees raised two other points. One is about a sum of ^2' a 
sum said to have been the amount of a loss and another sum of the 

estimated income from interest payable to Balmukand. M regards the amou^ 
of Rs 772, we do no consider it at all. because in the appeal that was ffied agaii^ 
the assessment made by the Income-tax Officer no complaint was made as to the 

exclusion of this sum from the account. 

Aa regards the sum of Ks. 1 ,000, we also exclude it from 
because on the admitted facts there was no account book produced by Balmukand 
and the previous year’s income on the head was Bs l.OTO. ^Ims there jmeer- 
tainly a basis on which the Income-tax Officer could estimate the mcome for the 

year in question. 
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We now proceed to consider the points of law that have been stated above. 
It IS not denied that the assessees were never told that they were going to be 
a^essed as members of a joint Hindu family. The notices that were issued to 
them indicated that they were going: to be assessed separately. The notices never 

stated that they should be assessed jointly and, therefore, no ‘^issue.'Mn the 

ordinary sense of the word, ever arose between the Income-tax Officer cn the one 
hand and the assessees on the other, as to the jointness or separation of the 

stated, that the Income-tax Officer came to know 

Tf ,'"<^™bers of a joint Hindu family, it was his duty, 

in the name of fair play, to tell the assessees that he proposed to assess them 

f,? members of a joint Hindu family and to caU on them to show cause why 

accordingly. As already stated, the procedure that he had 

m™ tl of ® separately. The mere fact, that the state- 

^ Kadhey Lai and Balmukand taken, at different dates, indicated that they 

did ^ Hindu family along with Radhey Lai’s son Shyam Laf 

thf fnei Income-tax Officer in the procedure that he adopted^ Prom’ 

S their lat UP“ in support 

^ ?«Pa™tion they were unable to produce any eyidence. "When the 

t^ ™ appeal before the Assistant Commissioner, the assessees wanted 

Larfhrfatre^ 1 V df ^ H. aneged to haye been execut J^Zk^ 

Wnr It. assessees, howeyer, neyer had any chance to produce tL d“Ze^^ 
d are of opinion that there wL a mS 

iiTc^lanfy and disregard of the procedure as laid down in sections 22 and S’! 

his order state any basis at which he arrived a? thp 

of the Income-tax Act did not k figure of Rs„ 45,000. Section I3 

evidence. If th^aocount boo?^ M no I, w h ^ arbitrarUy an-d without any 
profits, he had to employ such methods^3 eomputation of the 

best, but he had to empVsomT*‘bal^?l as appealed to him as the 

did not employ any method at all. W^are the^efo^? ^nf fit. But he 

ho acted legally in the matter. Our am^er ^ that 

the assessment was illegal havine reeard tr^ that 

section (3) of the Act. ^ regard to the provisions of. section 23 sub- 

Commissioner of Ineome^tax^^^^thpT'^^^ the seal of the court be sent to the 

will have their costs of this rtferenee^^lfp substantiaUy succeeded, thev 
entitled to a day’s fee which is Rs. 25o' He Advocate is 

the prescribed period. * certify payment to him within 

award^to AnZcMtsXrid^ahVMuTt^^^ reference which have been 

re^a the amount of Ra. 
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costs of the reference. All fiscal enactments must be construed in favour of the 
subject and it cannot be said that if an assessee has not been properly taxed and 
if he succeeds on a reference in the High Court, yet whether he succeeds or loses, 
he must lose a sum of Rs. 100, simply because an Income-tax Officer has chosen 
to make an assessment. We think, therefore, that the sum of Rs. 100 is a part 
of the costs of the reference, and we, therefore, direct that it will be taxed as 
such. 


(375) IN THE HIGH COURT OF JUDICATURE AT RANGOON. 

Befoi'e Mr. Justice Oarr and Mr. Jitstice Cunliffe, 

(19th March, 1930). 


E. M. Chettyar Firm 


Assessees.* 


vs. 

The Commissioner of Income-tax, Burma 

Indian Income-tax Act {XI of 1922) Sec. 66 (4) and (5) — Oommissioner 
confirming enhanced assessment by Assistant Commissioner — High Court 
directing Comn}ASsionsr to consider Assisl'ant Commissioner's gromids for en- 
hancement — Commissioner's finding as to sufficiency of groundr—Reference to 
High Court, if lies — Reasons for finding, non-stating of-^urisdiciion of High 
Court. 


I 

On a reference to the High Coxirt arising out of an order of the Commis- 
sioner of Income-tax in an appeal confirming the enhancemlent of assessment by 
the Assistant Commissioner, the Court was of opinion that the Commissioner 
should call upon the Assistant Commissioner to give his grov/nds for enhancem)ent 
and should consider as an appellate tribunal whether the enhmicenunt was justi- 
fied. The Commissiorter after calling for a report from the Assistant Commis- 
sio 7 ier found without detailing reasoiis that there uiere mnple materials for the 
enhancement. On the Comm.issioner\<f ref'UsaZ to state a case on the ground that 
his order was a revisional order passed umder Sec. 66 (5) of the Act and not one 
under Sec. 31 or 32, ^he assessee applied to the High Cout't under Sec. 66 (3). 


HELD, that the High Court intended to proceed under sub-section 5 and 
not sub-section 4 of Sec. 66, the Commissioner to dkdl with the case as a referred 
appeal withcnit further recourse to the Couid and that there was no question of 
law for a reference. 

CAE J -—The High Coun 1/ics no jurisdiction to consider the findings of 
fact arrived at by an imeome-tax authority atnd it is immatcrud whether the 
grounds stetted for these findings aiie sound or unsound, or whether no reasons at 

all have been riMed. 


Application [Civil Miscellaneous Application No. 148 of 1928] under 
Sec 66 (3) of the Indian Income-tax Act (XI of 1922) for an order to 
the Commissioner of Income-tax, Burma to state a case for the opinion of the 


High Court. 


Faucar, for the Assessees. 
Eggar, for the Crown. 


• A.I.R. (1930), Rang 92i. 
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CUNLIFFE, J. : — This is an application for mandamus against the Com- 
missioner of Income-tax, Rangoon, under section 66 (3), Income-tax Act. . The 
petitioners, the E. M. Chettyar concern of Moulmein, require the Commissioner 
to state a case in law by reason of a direction given by a Bench of this Court in an 
earlier reference between the same parties reported in E. M Chettyar Firm vs. 
The Commissioner of Income-tax, Burma (1). 

The petitioners were assessed for the year 1925-26 and on appeal from the 
Income-tax Officer, the Assistant Commissioner of Income-tax enhanced their 
assessment by a very considerable amount. The Commissioner confirmed this 
enhancement and the petitioners then, on a reference made by him to this Court, 
sought the opinion of the Bench on five points of law. Their success was not 
conspicuous, but on the fourth question placed before the Court the Bench showed 
them some indulgence. On page 122 of the aforementioned report, the Judgment 
said :— “Our an^ver to question 4, therefore, is that if the enhancement of the 
Assistant Commissioner is based on materials from which he co\ild reasonably 
conclude, though only as a rough estimate, that two lakhs of rupees was the income 
of the Moulmem business, then the enhancement was legal ; if, on the other hand, 
the enhancement was wholly arbitrary and based on no materials, it was illegal! 
In view of this answer, the proper course for the Commissioner to adopt will be 
to call upon the Assistant Commissioner to give the grounds on which he based 
hjs assessment and the Commissioner as an appellate tribunal can then consider 
whether the enhancement is justified on these materials. If in his opinion there 
were materials on which the Assistant Commissioner could arrive at the enhanced 
figures, there is an end of the matter, since there is no further appeal and we 

cannot enter into questions of fact, namely, as to the sufficiency of those materials 
for the conclusion arrived 


. -A^cting on this direction of the Bench, the Commissioner called upon the 
Assistant Commissioner to give his reasons in detail for the enhancement of the 
assessment. The Assistant Commissioner did so in a report and the petitioners 
were heard on the consideration of this report by the Commissioner. The report 
w^ upheld and the order of the Commissioner approving the enhancement' is 
before us as an exhibit marked “C’’. It is a very short order and merely finds 
as a tact that there were ample materialaon which the Assistant Commissioner 
iTability conclusions he did in relation to the increase in the petitioners’ 


sionpr petitioners asking for a reference to this Court from the Commis- 

law alleged to have arisen under his confirming order, 

frl I*!® ^ew it did n!t arise 

“Too 32 of the Act. He used these words 

onhe S IS direct^ is a revisional order passed in pnrsuaneo 


rninT«tS* of the petitioners that this hearing before th( 

^ revision but an appeal by reason of the language stated 

farther contended that in aR areals 

® matters before, it and tc 

KZT It was also argued be Wus thl 

thP refernng back to the Commissioner and its diwctS^ tha 

the Assistant Commissioner • uireciion that 


(1) 4J..T..C. 111. 
lTC4^‘^n 
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assessment was action taken under sub-section (4) of section 66. Sub-section (4) 
runs as follows: — ‘‘If the High Court is not satisfied that the statements in a case 
referred under this section arc .sufficient to enable it to determine the question 
raised thereby, the Court may refer the ca.«e back to the Commissioner by -whom 
it was stated to make such additions thereto or alterations therein as the Court 
may direct in that behalf.” 

On the other hand, it will be seen from the Commissioner’s letter to the 
petitioners refusing to state a ease in the present proceedings that he took the 
view that the action of the Bench was not taken under sub-section 4, but under 
sub-section 5. Sub-section 5 runs as follows: — “The High Court upon the hear- 
ing of any such case shall decide the questions of law raised thereby, and shall 
deliver its judgment thereon containing the grounds on which sucli decision is 
founded, and shall send to the Commissioner by whom tlie case was stated a copy 
of such judgment under the seal of the Court and the signature of the Registrar 
and t-he Commissioner sliall dispose of the case accordingly, or, if the ease arose 
on a reference from any Income-tax autho7*ity subordinate to him. shall forward 
a copy of such judgment to such authority who shall dispose of the case con- 
formably to such judgment.” 

The language employed in the Judgment of the Bench is not altogether 
clear, but in my opinion the intention of the Bench is quite easy to appreciate. 
The words, for example, “if in his opinion” that is, the Commissioner’s opinion, 
“there were materials on which the As.sistant Commissioner could arrive at the 
enhanced figure, there is an end of the matter, since there is no further appeal 

and we cannot enter into questions of fact” show a plain indication that the 

petitioners are precluded from further appeal. 

Although the circumstances of the case are a little out of the ordinary, I 
think the Bench intended to proceed under sub-scction 5, section 66 and not under 
sub-section 4. The Commissioner was \vrong in heading his confirmation as a 
revision; it was in reality a referred appeal without further recourse to this 
Court but that is of little consequence. 

The whole difficulty has arisen owing to the initial action of the pctitioncr.s 
in siipprossing the proper material on which the officers of Covornm^t could 
arrive at a fair assessment. In my view the present application should be di.s- 
mi.ssed with costs in faA'onr of the Crown, seven gold mohurs. 


CARR, J. : — I concur in the decision proposed. 

I am clearly of opinion that the Commissioner of Income-tax was wrong 
in basing his refusal of a reference on the ground that his finding was one arn^e^ 
at in revision. Section 66 (5) of the Act requires the Commissioner to disj^st 
of the case” in accordance with the judgment of the Court. Hei’e the case 
can mean only the case out of which the reference ar^e, m this instance t 
appeal before the Commissioner. When, therefore, the Commissioner 
to consider and decide the question of fact which he had previously , 

and which the Court said that he ought to decide he was proceeding in ®P1 ‘ 

The decision at which he arrived was such as not to affect his original ® 
in the appeal, but had his decision been different it would have become nece.s.sary 
to re-open the whole appeal and to pass a fresh final order in it. 

But that is merely a technical question and when wc come to the 

merits I am equally clearly of opinion that there was no Ym to 

the Commissioner could have referred, or which this Court can require him 
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refer. The whole burden of the petitioners’ complaint is in fact that the Com- 
missioner has not set out m detail the grounds on which he held that there were 
ample materials on which the Assistant Commissioner’s assessment could be based 

deciding an 

i h!P \ w u— ^ considerations which have led him to his decision. But 
the Act itselt gives no directions on the subject and it seems to me, therefore, a 

Oourt hal thus a matter with which this High 

S out^n suppi^e. for example, that the Commissioner hfd 

Uonei^md blsed^ arriving at this finding of fact, and that the peti- 

iionei Had based his present application on a contention that those reasons were 

one^nf Vh^ wns^nd. It would be quite clear then that, the question bein« 
one of fact, the Court could not have considered the reasons set onf 

has no jurisdiction to consider the findings of fact aS at 1^1; TnnL.?. 

authority and it is immaterial whether the "rounds stated for tlfncA 

»und or unsound, or whethor no roosonl at“aU t ve “ Thtto^u“! 

tloa of law arises and the Court has no jurisdiction in the matter. ^ 


(376) IN THE HIGH COURT OF JUDICATURE AT PATNA. 

Before Mr. Justice Jumes and Mr. Justice CJiatierji. 

(16th May, 1930). 


Lalit Kishore Mitra 
vs. 

The Commissioner of Income-tax, Bihar and Orissa. 


• • 


Assess. 


/noo»i«-t<M; Act {XI of 1922) Sees. 23 (4) arid 66 (2) amd (3)_ 
No-n^sulynv^x^ of retiuirnr—SitSiciency of cause therefor -not occentied^SunLuirti 
assessment — Question, if one of law — AssessnienC if {Uegal. »wory 


ine dismissal of m appeal therefrom to the ^ 

application to the OonZissiorUr i«X Sec 6^2? ^ 

Jligh Co 1 ^r^ for a case to he stated 


HELD, that there was no point of law for a teferencn /i«w 
mrnment, though larger thian the previous years^ Lsesmen^ 
to he hosed on evid^ or so arhlfary in its ^ 

ih. hdi'Ksas^csfftt ^ I?) " 

« B.h.r M 0,ta, 

Jayaswdl, Svhdl Chandra Madiimj}n.i* ■/i4i/^ AT xr ^4- .. A 




C. JIf, Agorwalai ioT the Crown, 
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JUDGilENT. 

JAIMES, J. : — Tlic putitiouer failed to submit a return in accordance -with 
a notice issued under the provisions of section 22 (2; of the Income-tax Act; and 
his assessment was made summarily under section 23 (4) of the Act. He applied 
under section 27 of the Act stating grounds for his failure to submit ins return, 
but the reasons were not found to be sufficient by the income-tax Officer and his 
petition was rejected. An appeal to the Assistant Commissioner was dismissed, 
whereupon the petitioner applied to the Commissioner to state a case under 
section 66 (2| of the Income-tax Act. This application was also rejected. 


j\Ir. Jayaswal on behalf of the petitioner argues in the first place that ho 
has shown sufficient cause for his failure to submit his return under section 22 (2) 
of the Act, and in the second place that the summary assessment was arbitrary 
and therefore illegal. The reason given for the failure to file the return was fnat 
the petitioner s son, who was entrusted with the responsibility of preparing it, 
forgot the matter owing to the fact that his father had entrusted him with the 
arrangements for the marriage of the petitioner s grand-daughter. 'iTie Income- 
tax Officer and the Assistant Conunissioncr considered this reason to be inade- 
quate, and it certainly cannot be said, as a point of law, taai they were not justi- 
fied in their view. Tlic summary assessment was larger than tiie assessment of 
1927-28 which was made on the basis of the petitioner’s returns; but it cannot be 
said that the assessment was based on no evidence, or that it was so arbitrary in 
its nature as to bo illegal. The application must accordingly be rejected with 
costs. Hearing, fee two gold mohurs. 


CHATTERJI, J. I agree. 


(377) IN THE HIGH COURT OF JUDICATURE AT CALCUTTA. 

Before Sir George Rankin, Kt., Chief Justice, Justice Sir C. C. Qhose, Kt., 

md Mr, Justice Buckland. 

(16th May, 1930). 

Raghunathdas Sewlai . • Assessed. 

The Commissioner of Income-tax, Bengal Referring Officer. 

Indian Income-tax Act {XI of 1922), Secs. 22 (2), (4) ewwZ 66 (2) 
and (3) — Notice to produce accounts after submission of return, Legality of--- 
Reference application to Commissioner — Question framed orUe month after 
appellate order — Rejection as time barred. 

A notice vmdkr Sec. 22 (4) of the Income-tax Act for production of account 
hooks issued after the submission of a return of inoome by the assessee is valid. 

Where after tlte he-aring of the application under Sec. 66 (2), a supple-^ 
mentary question of law t/'os sithmitted to ihe Commissioner who refused to refer 
it^as filed- than a month after the passing of the order of Assistant Com- 
missioner gmd hence time-harred, 
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HELD, that the questioii was out of time, having regard to tSec. 66 (2) of 
the Act a/)id was rightly refused reference by the Commissioner. 

Case [lueome-tax Reference No. 11 of 1929] stated under Sec. 66 (3) of 
the Indian Income-tax Act (XI of 1922) by the Commissioner of Income-tax, 
Bengal in compliance with the order of the High Court dated 16th January, 1028, 


CASE. 

In pursuance of the order of Court, I liave the honour to refer under 
section 66 (3) of the Income-tax Act the following case for the decision of the 
Hoii’ble High Court. 

2. The following are the facts of this case; — Messrs. Raghuuath Das 
Sewlal, hereafter called the “Assessecs, ” having their offices in Calcutta, are 
dealer^in piece goods, sugar, jute, gunny and hessian, observing the Ramnavami 
year ending in April as their year of account. On the 29th of May, 1926, a notice 
was issued upon them by the Income-tax Officer, District IV (1) Calcutta, calling 
for a return of their income during the previous year, via., Ramnavami, 1982, by 
the 30th July, 1926. On 31st July, 1926, a petition was nied asking for one 
month s extension of time. This was allowed. On the 21st August, 1926, 
another petition was filed praying for two months’ time on the plea that the 
bprs could not be adjusted owing to the absence of the Gomosta who had gone to 
his native village. Time was allowed till the 24th September, 1926. On the 30fb 
oeptember, 1926, another petition came in for a further two months^ extension on 
the .same plea as before. But time was refused as the Income-tax Officer con- 
sidered that more than ample time had already been granted. On the 1st October 

1982 and 1981 for 7th November, 1926. On the 8th November, 1926, the assessees 
submilted their return showing a loss of Rs. 39,206. Thereupon, the Income-tax 
Officer issued a combined notice under sections 23 (2) and 22 (4) of the Act re- 

assessees to produce any evidence on which they might rely in support 

«n thl ^ 1982 Ramnavami 

produced the accounts of 

onTv any other business and those for 1982 Ramnavami 

only. The was then adjourned to 23rd November, 1926, when the assessees 
were asked to produce three years’ books for all the Departments of W 

ne^ as mentioned mthenotice under section 22 ( 4 ). On the 23rd November 1926 

a petition was filed asking for a fortnight’s time on the plea that the accountant 
was ill and so there was none to explain the accounts. The Income tax Offinpr 
granted time till the 27th November, 1926. On the 27th N^er 192^ Sf 

1982 Ramnavami, but not even the ledger of this business not to sne^ thl 
accounts of the other busme^es which they had been asked to brin^o^that di^ 
The assei^ees put forward the plea that the previous vears^ i v 

but no ^planatiou was given as to why they were sent nor wm 
any evidence produced that they were sent there. The IncomZS Office 

fore did not this statement holding that it had no foundation in fact On 
the same plea they filed a petition on the 30th November 1926 askinsr for twonf.. 
days time for production of all the books oaUed for, wa^e?Mted ^ow 

S a ftX^omred 

;jrLibTt^r isr f92r r r 

this notice was served on 6th January, 1927. The essessees did nof^a 
^n Ja^uS was made under socUou 23 (I) 
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3. On the 27th January, 1927, the assessees presented a petition undcT 
section 27 on the ground that they were prevented by sufficient cause from com- 
plying with the requisitions under sections 23 (2) and 22 (4). 

4. On tile 12th February, 1927, they filed a supplementary petition under 
section 27 staling that the notice under section 23 (2) was complied with by 
production of accounts on the 23rd November, 1926 and 27th November, 1926, 
only the ledger of the hessian business was not brought through mistake, and 
that on the 12th January, 1927, their pleader appeared and applied for a 
fortnight 's adjournment on the ground that the head gomosta, who was the only 
person competent to explain the accounts had gone to Gangasagore for pilgrimage. 
Further the accounts of 1980 and 1981 could not be produced having been 
detained at Bikanir and a long time would be required for their production. 

5. On the 14th February, 1927, the Income-tax Officer rejected the 
petition on the ground that none of the notices had been fully complied with, and 
sufficient time had been granted for compliance and that the pleader appeared 
before him on the 12th January, 1927, after he had passed the order, but as no 
petition for time was filed before him he did not take action. 

6. Tiie Assistant Commissioner of Income-tax qpheld this decision on 
appeal. Before him a new plea was put forward to explain the non-production 
of books of 1980 and 1981, to the effect that they were sent to Bikanir in connection 
with a Civil suit. As no proof of this was forthcoming he did not accept the plea. 
He passed his order on the 23rd February, 1927. 

4 

7. From the above account it is obvious that the assessees had more than 
7 months’ time from the date of the service of the notice under section 22 (2) till 
the date of the assessment to produce complete accounts of the previous year, 
and 1 hold that there was no object in examining the books as produced in their 
incomplete state since no reliable estimate of income could have been arrived at 
from these incomplete books. It is also clear that they wilfully withheld the 
books of the two years immediately anterior to the previous year as had they been 
at Bikanir in connection with a Civil suit, as was alleged before the Assistant 
Commissioner of Income-tax for the first time, the requisition of the Bikanir 
Court could have been produced before him. Moreover, it was stated in the 
subsequent petition under sections 33-66 (2) that the decree of the Bikanir Court 
would be produced at the time of the hearing of that petition but this promise 
was never fulfilled. The only evidence produced before the Commissioner was 
two affidavits sworn by Gomostas, but they were not accepted as proof m the 
absence of any other evidence. 

8. The books were no doubt rightly requisitioned since it is not possible to 
arrive at a correct computation of the income of a business like that of the ^^ees 
from the books of the previous year only. These have to be tallied with books 
of the earlier years to see whether stocks have been rightly carried forward. 


0. Subsequently they filed a petition under section 33*66 (2) for review 
of the Assistant Commissioner’s order, or in the alternative for a ® 

the High Court of certain gUc.stions of law. After the baring ^^iS Petiti^ 
the counsel of the asst^ces submitted on the 2nd May, 1927, a 
question of law which ran as follows:— “If a potential asse^ee 
in pursuance of a notice Under section 22 (2) ahd thereafter a ^.^^5 

served upon him under section 23 (2) and Jso a notice Under swti^ 22 (4) ^d 
the potent idl assessee has complied with all the terms of the 1 
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section 23 (2), but has failed to comply with the notice under section 22 (4), ia 
the Income-tax Officer entitled to refuse to examine the evidence produced in 
pursuance of the notice under section 23 (2) and to make an assessment under 
gcetioii 23 (4), or is he bound to proceed under section 23 (3).” 

10. It is not a fact as stated in the assessees’ petition before the High 
Court that my predecessor who heard the section 33-66 petition asked their 
counsel “to formulate more explicitly a pure question of law involved in the 
questions of law, which are already mentioned in the said petition” (petition 
under section 33-66 (2)). He (my predecessor) refused to refer this supple- 
mentary question to the High Court on tiie grounds (1) that it was filed on the 
2nd May, 1927, after the lapse of one month of the passing of the appellate order 
by the Assistant Commissioner on the 23rd February, 1927, and was time-barred, 
and (2) that it was based on a mis-statement of fact as the notice under section 
23 (2) was not fully complied with. He refused to state the other questions on 
the ground that no question of law arose. 

11. Thereupon the assessees moved the Hon’ble High Court under 
section 66 (3) of the Act and the Court issued a Rule upon me to show cause why 
I should not refer the following questions to it with my own opinion for the 
opinion of the Court : — (1)< Whether the notice under sub-section (4) of section 
22 of tlie Indian Income-tax Act of 1922 upon the assessees therein mentioned to 
produce their account books was valid, having regard to the fact that the said 
assessees had made a return of their income; (2) if not, whether the Income-tax 
Officer in the said petition mentioned was entitled to proceed to assess them 
under sub-section 4 of section 23 of the Indian Income-tax Act, and (3) whether 
the application made by the said assessees to the said Income-tax Officer and 
mentioned in the said petition was out of time having regard to sub-section 2 of 
section 66 of the said Income-tax Act. 

12. On reconsideration of my predecessor’s order I decided to state a case 
and the Rule was accordingly made absolute. 

13. I now refer the questions with my opinion which is as follows: — ^As 
regards questions (1) and (2) I submit that in view of the circumstances of this 
case the notice under section 22 (4) was valid, and the Income-tax Officer rightly 
made the assessment under section 23 (4) for failure to comply vfith the notice. 
This is the view which the Hon’ble High Court expressed in the case of Harmukh^ 
rai Dulichand v. T^ke Commissioner of Inoome-tax, Beng(U{l). As re- 
gards question 3, I submit that the Hon’ble High Court appear to 
be referring to the question of law, filed on the 2nd May, 1927, in con- 
nection with the application under section 66 (2) before my predecessor, as no 
petirttm “to— the Income-tax Officer was held to be out of time. According to 
section 66 (2) I am only authorised to refer to the High Court any question of 
law, arising out of the appellate order under section 31 or 32, which the-assessees 
may file within one month of 'the passing of such order. In this case the Assistant 
Commissioner passed his order in appeal on the 23rd February, 1927 and the 
question of law was filed on the 2nd May, 1927. In the circumstances I am of 
opinion that the question was out of time, having regard to sub-section (2) of 
section 66 of the Income-tax Act (XI of 1922). 

JUDGMENT. 

RANKIN, C. J. In this case, the questions of law must Be answered in 
favour of the Income-tax authorities. The first question is already covered by 

(1) 8 1. T. C. 198. 
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decision. The second question does not arise and on the third question the Com- 
missioner of Income-tax appears to be right. In my judgment these questions 
should be answered accordingly and the assessees must pay the costs of this 
Reference. 

GHOSE, J, : — I agree. 

BUCKLAND, J. I agree. 


(378) IN THE HIGH COURT OP JI^DICATURE AT ALLAHABAD. 

Before Mr. Justice Mnleerji and Mr. Justice Bermet. 

(16th May, 1930). 

Seth Kasinath Bagla . . Assessee. 

V. 

The Commissioner of Income-tax, United Provinces . . Referring O^cer. 


Indian Lncome-tax Act (XI of 1922) Secs. 23 (4), 33 cmd 34 — Assessment 
under Sec. 23 (4 ) — Additwnal ossessnionf of escaped income — Actual income 
found less than original assessment — Jurisdiction to revise original assessment on 
appeal — Proceedings \inder Sec. 34, scope and limits of — Commissioner’s review 
powers. 


Where an assessment under Sec. 23 (4) of the Income-tax Act was enhanced 
under Sec. 34 and on appeal the Assistant Commissioner finding the actual income 
to be less than the original assessment set aside the additional assessment but re- 
fused to reduce the original assessment md give the appropriate refund, 


HELD, that the provisions of Sec. 34 limit '^le action of the Income-tax 
nuihonties, the Income-tax Officer and the Assistant Commissioner, to the assess- 
ment of hiccone prcinoushj escaping assessnient or assessed at too low a rate,mtli 
no funsdiction to revise the original assessment or to make a new as^sment ana 

grant relief on that basis. 

Whether in &ns case tUe Commxssumer cotiU exercise the discrehonun^ 
Sec. 33 in favour of the assessee is a matter solely for him and not a matter fo 
the High Court to consider in a reference. 

P. L. M. Palaniappa Chettiar o. The Commissioner of Income-tax, Madras. 
4. I. T. C. 196; Adopted. 


Case rMiscellaneous Case No. 46 of 1930] stated under Sec. 66 '(2) of 
Indian Income-tax Act (XI of 1922) by the Commissioner of Income-tax, United 

Provinces, for the opinion of the High Court. 


CASE. 


The assessee in this ease is a Hindu undivided family represented by a 
minor, snid to be a person of unsonnd mind dhder the 

The family was assessed to incom^tax and '"J® oo (A^ of th'e Indian 

Rs 1 17,600, and the assessment was made under 
Income-tax Act, 1922, because co return of income was tile<i. 
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2. In the following year the Income-tax Officer had reason to believe that 
the full iccome of the family had not been assessed and he accordingly issued a 
notice under section 22 (2) read with section 34 of the Act calling for a return 
of income with a view to the assessment of the income which had escaped assess- 
ment. A return was filed and the Income-tax Officer assessed the income of the 
family at Rs. 1,31,875. An appeal was filed and the Assistant Commissioner 
differing from the Income-tax Officer, found that the actual income was less than 
had been originally assessed under section 23 (4). He therefore cancelled the 
additional assessment made under the proceedings initiated in pursuance of the 
provisions of section 34 but refused to reduce the ori^nal assessment made under 
section 23 (4) and by means of such reduction to give a refund of the propor- 
tionate amount of the tax paid in that year. 

3. The assessec now claims a reference to the High Court on the following 
grounds : — 

“(1) Whether in a case where original assessment proceeded on an esti- 
mate merely under section 23 (4) and later on the Income-tax 
Officer revised the proceedings and enhanced the income by making 
an assessment under section 34 on the basis of account books in 
an absoUitely different and original manner, the Assistant Com- 
misrfoner of Income-tax was precluded from allowing the appeal 
in full and from granting relief to the assessee, even though he is 
satisfied beyond doubt that a grave injustice had been done to him, 
for the simple reason that it would involve a refund of the tax 
to him. 

(2) Whether the Income-tax authorities have no inherent power to set 

right a flagrant injustice by ordering refund of the whole or a 
portion of the fax originally assessed in proceedings in appeal 
under section 34 of the Income-tax Act. 

(3) Whether it is not a case where the Commissioner in exercise of the 

powers vested in him under section 33 of the Inoome-tax Act 
should grant refund >ex gratia because the strict operation of the 
law would entail great hardship, 

(4) Whether the Income-tax authorities having set the machinery for 

assessment in motion by issuing notice under section 34 Income- 
tax Act, are not bound to take the consequences and whether they 
are not precluded from wthholding a refund if the attempted 
additional assessment resiilts in a refund.” 

4. The meaning of the second question propounded by the assessee is not 
clear. Income-tax authorities exercise certain powers under the Income-tax Act 
but have not been invested with any dispensing power. If, however, the assessee 
means that in this particular ease the Assistant Commissioner should have taken 
action under some specific section of the Act tho question is virtually covered by 
the first and fourth questions. 


5. The third question does not arise out of the appellate order and raises 
a question of the exercise by the Commissioner of a discretion vested in him. The 
Commissioner, therefore, does not state this question for the decision of the High 
Court. In passing it may be remarked that the CeJmmissioner can only exercise 
P-hjs functions within the provisions of the Income-tax Act and has no dispensing 
as the term ex gratia used by the assessee seems to imply. 
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missioner Co- 

limit the action of the iL^me-tax Provisions of section 34 

3i;sr.^;s 

i£||r~3!iH.?S?SS5:-S 


®‘. the opinion of the Commissioner the answer to part (a) of the 
portion m para. 6 is in the affirmative and to part (ft) in the negative. 

JUDGlfENT. 

nf .. ® reference by the Commissioner of Income-tax on the annlication 

mother of unsound mind under the guardianship of his 

riersec^on 23 ^ of XI' i^de“^en? 

unaer section 23 (4) of the Indian Income-tax Act, acting under that section 

at’^T 17 fi(vf ^ assessment was on an ineome 

^JTcc!^ ^ * v 1.17.600 and the minor was assessed to income-tax and super-tax, 

1 QOO ^ income estimated for 1925-26. On 11th March, 

1928 the Income-tax OflPieer came to the conclusion that some income had escapwl 
as^^ment and accordingly he issued a notice to the minor under sections 22 (2) 
ai^ 34 for the same yearns ineome. Accounts were filed and the Income-tax 
Officer assessed the income as Rs. 1,31,875. Against that assessment of extra 
income an appeal was made to the Assistant Commissioner and the Assistant 
Commissioner held that the actual income was less than the Rs. 1,17.600 which 
had been originally assessed on the 2nd of February, 1927. It is admitted that 
he did not proceed to find what in his opinion the total income was, but he treated 
the matter before him as confined to the appeal again.st an assessment on addi* 
tional income and he accordingly allowed the appeal. 


The assessee has now asked that an opinion should be given as to whether 
the Assistant Commissioner was precluded from granting relief to the assessee 
against the original assessment under section 23 (4). This is the main point in 
the case. Now section 34 under which the second notice was issued states as 
follows : — If for any reason income, profits or gains chargeable to income-tax has 
escaped assessment in any year, or has been assessed at too low a rate, the Income- 
tax Officer may, at any time within one year of the end of that year, serve on the 
person liable to pay tax on such income, profits or gains, or in the case of a com- 
pany, on the principal officer thereof, a notice containing all or any of the require- 
ments which may be included in a notice under sub-section (2) of section 22, and 
may proceed to a^ess or re-asse.ss such income, profits or gains, and the provisions 
of this Act shall, so far as may be, apply accordingly as if the notice were a 
notice issued under that sub-section.” 


‘W'e consider that the words in the later part of the passage quoted “assess 
or re-assess such income, profits or gains” must be taken to refer to the income, 
profits or gains chargeable to income-tax which have escaped assessment referred 
to in the prior part of the section. Accordingly in a proceeding under section 34 
the Income-tax Officer and after him the Assistant Commissioner arc only dealing 
with the extra income which has not been assessed to income-tax. No jurisdiction 
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is given to either of these Officers b7 section 34 to make a new assessment for the 
purpose of taxing the whole of that assessment under the Income-tax Act. 
Accordingly our answer to the first question *‘Do the provisions of section 34 
limit the action of the Income-tax authorities to the assessment of income which 
has previously escaped assessment or which has been assessed at too low a rate?” 
is in the affirmative. We hold that the Assistant Commissioner of Income-ta^ 
was precluded from granting any further relief to the assessee than allowing bis 
appeal against the assessment of extra income-tax. We may note that lliis 
opinion is in accordance with an opinion of a Pull Bench of the Madras High 
Court in P. L. M. P. L. Palanidppa Chettiar v. Commissioner of Inoome-iax, 
Madras (1). 

The second question is whether section 34 confers on the authorities “a 
power of revision of a previous assessment and if the revision results in showing 
that the assessment under section 23 (4) was too much can relief be granted to 
the assessee?’* As already stated we consider that this question must be answered 
in the negative. 

A further question was put forward by the assessee as to whether the 
Commissioner could exercise his discretion in his favour under section 33 of the 
Act. The question of the exercise of his discretion by the Commissioner' is a 
matter solely for the Commissioner and not a matter for this Court to conader 
in a reference. 


No further question arises on this reference. Accordingly we direct that 
the reference be rettuned with these answers. 


As the applicant has not succeeded in his application, we direct that he 
should pay his own costs and the costs of the Government including the fees of 
the Government Advocate assessed at Bs. lOO. " 


(379) IN THE HIGfi COURT OF JUDiCAfUltB AT CALCUTTA. 

Before 8ir George Bmkm, Xf., Ohief Juitioa, J^tiu Sir C. C. Ghcse, Et., 

md dusiioe Sir Bwikland, Kt, 

(16th May, 1930). 


Premj 


V. 


The Commissioner of Income-ta^q Beingt 




Referring Officer. 


iTtanan inoome-tax Act (Xi of 1922) See 2 ^ ^ 

Of 

onitMHi that Aere 
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and multiplicity of documents 
ululc the Commissioner refused to accept tktm as the senior 2>artner’s reply did 

not purport to accept all the arms proposed by the junior partners, ^ 

and tlufAhF’ Officer’s grounds for rejection were erronemts 

uoMJny the othei terms ami conditions not accepted by the senior partner, or'the 
I Her to write acciptimj them and to treat the registraiion application so ahiended 
OS PUMlt in good time on the dote of ^/«e original application. 

T. . under Sec. 66 (2) of the Indian 

Income-tax Act (XI ot 1922) by tlie Commissioner of Income-tax, Bengal, for the 
opinion ot the High Court. 


CASE. 

1 lim u Ulc l.giiuur lo ruier tile luiluwiug ease I'ur tlie decisiou of the Hou'ble 
High Court under sccuou 66 (2) of the income-tax Act. 

2. iiie following arc the iacis of this case. Messrs. Haridas Premji, an 
unrcgisiereu, uriu ncreuiaiier caileu me assessees, aie nierchants dealing m coiton 
yarn anu iiccping me i.>e\vaU year as tneir year of account, ilie pai'cners are 
i.^'ieinji itaiiiji, wnu is tlie senior pariuer, ixariUas Ookuiclas and 'iuisiclas Wanji 
having ( annas, o annas auu 4 annas shares, respectively, in compliance with a 
notice lUiUer seeiiun Z'Z {Zj incy suonjuiled a relui'U ol then* income on the loth 
July, 1926, showing an income of Ks. 2,60U during the accounting year 1966 
JL>ewaii. buoseciueniiy mey nieu an application for registraiion of tneu* tirm 
accompanie«.l by copies of four tetters, viz., one by each of me junior partners 
adaressed to tiie senior partner, and one by tiie senior partner addi*essecl to each 
of tne junior partners, winch they contended amounted taken together to an 
instrument ol panuerslnp. ihe income-tax Ullicer, however, held that these 
letters could not consiiLute an insUument of partnership as contemplated by 
liuie 2 of the Income-tax liiiles. Accoixlingiy he refused the application for 
registraiion, and made the assessment on tiie assessees as an unregistered tirm on 
the 60th August, 1926, On appeal the A.ssistaut Commissioner upheld the 
decision of the income-tax Oilieer. 


The assessees have now asked me, in the event of my declining to interfere 

in the revision, to icier the loUowing question of law for the decision of the 
Hon bie fligii Court: ‘-Whether the documents produced by your petitioners 
constitute an instrument of partnership under section 2 (14) of the Indian 
Income-tax Act. ihe question is in a sense a question of fact but appears to 

contain an element oi law as well. 


I 

opinion, 


have declined to interfere in revision, 
which is as follows : — 


and so refer the question with my 


The above-mentioned letters, which are in Cuzrati, were produced before 
the Income-tax Otlicer, and a translation of them was attached to 

the petition of appeal. 


Now afisiiming liit^ said translation to be correct, it appears that the 
first two Iclteus the junior partners Haridas Cokuldas and TMsidas 
Nanji, who were apparently at the time employe^ m the shop ot 
Brcmji Uamji, luoposed certain terms of partnership to, tlie lattei. 
There arc^ 16 ciauses in eaeli of the letters which are m identical 
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terms. Clauses 2, 3 and 4 propose what shares each of the 3 should 
have in the firm. Clauses 5 to 15 propose a variety of other condi- 
tions such as that the two junior partners sliould be allowed to draw 
Rs. 75 for their household expenses which should be debited to their 
accounts, that at dewali time each year accounts should be adjusted 
and profits or losses should be credited or debited to the respective 
accounts of the partners, that the junior partners should manage 
the business in consultation, etc., etc. Clause 16 says that the deed 
has been executed by the junior j)artncrs willingly, with full sense 
and not under the influence of drink and that they are boiuid by it. 


Now, if in the last two letters Premji Ramji had referred to the first two 
letters and had clearly accepted all the conditions of partnership 
proposed to him by the other two, it might perhaps have been said 
that the four letters taken together amounted to a valid instrument 
of partnership, whicli the Income-tax Officer might have acted upon 
after the asscssees had paid the necessary stamp duty and penalty 
under section 35 of the Stamp Act. As it is, however, Premji 
Ramji in the last two letters does not refer to the first two letters 
at all, and simply says he will give the other two 5 annas and 4 
annas shares respectively, that is the shares proposed by them in 
theii* letters, for working as long as they work in his shop. He says 
nothing about any of the other conditions. It seems to me an 
essential conditioji of a genuine partnership that all the partners 
should accept all the conditions of the partnership. In this case 
there is nothing to show whether Premji Ramji, the senior partner, 
accepted the greater part of the conditions proposed by the junior 
partner, or not. In the circumstances, I am of opinion that the 
letters in question do not amount to an instrument of partnership 
for the purpose of Rule 2 of the Indian Income-tax Rules. 

JUDGMENT. 

RANKIN, C. J. : — In this case, it appears that there is a certain firm and 
that firm has three partners. It is apparently a shop and it has been going on in 
the name of Haridas Premji. The question is with regard to the assessment of 
income-tax for the year of assessment 1928^29. There is no dispute between the 
Income-tax authorities and the asscssees as to the amount of the profits or gain ; 
but the assessecs were minded to claim to be taxed as a registered firm. Accord- 
ingly, they in time filed an application in the prescribed form to be registered on 
the basis of certain letters jjassed between the three partners. It appears that 
the two junior partners were intended to be working partners and that the capital 
was to belong entirely to the senior partner and the profits were to be divided 
7 annas to the senior partner Ramji Premji, 5 annas to Haridas Gokuldas and 
4 annas to Tulsidas Nanji. The letters which the two junior partners addressed 
to tho senior partner set out the shares and set out certain other stipulaitions. 
The letters which the senior partner addressed to the junior partners were simply 
this: “I agi’ee to give you 5|4 annas share for wortog as long as you work in 
my shop No. 71, Cross Street which is carried on in the name of Haridas Premji 
and in this share I shall not raise any objection.’’ 

Now, the Income-tax Officer and the Assistant Comtnisaioner refused to 
register these documents upon the ground that they were letters and multiplicity 
of documents and not an instrument of partnership 'is required by sub-section 
(14) of section 2 of the Act. That point of view is conceded by the learued 
Advocate General to be erroneous and it was not Upheld When the matter Waa 
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taken before the Commissioner of Income-tax. The reason, however why the 
Commissioner of Income-tax has thought that he cannot accept these documents 
for registration under the Act is that the reply of the senior partner does not 
purport to accept all the terms proposed by the junior paV-ners. It accepts ^the 
term as regards the amount of the shares of 'the profits but it is silent as to a 
number of the matters that were proposed in the letters addressed to the senior 
by the juniors. That being so, no doubt there does arise a question of some diffi- 
culty because one then has to enquire whether something which did not purport 
itself to be an agreement was in fact an agreement by reason that the actings of 
tiie parties had contributed assent to the documents which do not appear by them- 
selves to have been consented to. 

It appears to us that the reasonable course, in which the learned Advocate 
General concurs, is this; that either the junior partners should write another 
letter saying that the other conditions proposed by their letters to the senior 
partners are waived, or that the senior partner should write another letter to the 
junior partners saying that the other terms and conditions proposed by them are 
accepted by him. We are of opinion that that is the proper course which should 
be adopted in this case ; and it will be understood in view of the fact that the 
point taken by the Income-tax Officer and the Assistant Commissioner is really a 
different point, that this Court is of opinion that the application when amended 
by the addition of this further document is to be treated as the same application 
and as made in good time on the date on which the original application was made. 
Our intention is that it should govern this particular assessment. That being so, 
our ans%ver to the question “whether the documents produced by your petitioners 
constitute an instrument of partnership under section 2 (14) of the Income-tax 
Act” will be Tn this form: In our opinion, this question does not at the present 
sta^e arise because, in view of the position adopted by the Income-tax Offic^ and 
the** Assistant Commissioner, the assessees should be allow^, to file an additional 
letter clearing up the ambiguity noticed by the Commissioner of Income-tax in 
the ease stated before us. There will be no order as to costs in this reference. 

CHOSE, J.:— I agree. 

PATTERSON, J. I agree. 


(380) IN THE HIGH COURT OP JUDICATURE AT CALCUTTA. 

Before ISir George Rwnkin, Kt.y Chief Justice, Justice Sir 0. C. Qhose, Kt., 

and Justice Sir Philip Bucklandt Kt^ 

(16th May, 1930). 


Martin and Co. * • Awessecs. 

U. 

The Commissioner of Income-tax, Bengal . . Referring Officer, 

liidian Inoome-tax Act {XI of 1922)— Farrii^rs carrying two husincsse^-^ 
Single assesstnont on joint income, legality of — Businesses, if different partner* 
ships — Factors determining the question. 

Voider agreements entered into tn February 1937 hletweesi ike pOriners of 
& Co., and the partners of B. & Co., the business of B. & Oo., vxts pureh^ed 
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hy the former who thereafter continxied it sepa/ralkly itn^r the old mme. The 
general accounts of fihe partners in M. & Co., the monies therein hemg the firm*s 
working capital as well as the partner's private property, were debited with the 
purchase price which crem^ to a spelduU account ‘*B. & Co. purchase 
account**, amounts being paid thereout to B. & Co.*s. partners. For the year 
1927-28 M. & Co., submitted a return of their income with an apjilication for 
registration, wliite B. & Co. claimed to be assessed sejiarateTy as an unregistered 
fimn. ^ The Income-tax Officer held that the proprietors of the two concerns being 
mentical there was 'only one firm, M. & Co., for purposes of assessment, B. & Co. 
being a branch business and treating the registration of M. & Co. as coveting 
both the concerns, included the inceme of B. & Co., in M. & Co.*s assessment 


On a reference to ^\e High Court, the Court held that the question to be 
detei^in^d hy the Cwntnissumer was xvheiher in suhstance and in tmth the 
partners as part of the bikiness of M. & Co., bought up certain assets, (in 
which case the fact that ffhese 'osseis went by a different na/me would have no 
importance whatever) , or whkther it was an ^entirely separate venture not iti- 
tend^ to be any part of the &uyi7iess of M. & Co. or to have amj cownection with 
it, (it may be composed of the same partners and it ma/y he Hhat the partners 
were interested in the same shares but as a matter of intention of the parties an 
entirely different partnership) mid referred the case back to him for fuAher 
findmgs under Sec. 66 (4) of the Income-tax Act. 


M Commissimer fmra that in view of no separate accowit Verna opened 

in M. & Co. s books treaimp B. & Co. as an asset and the purchase price havinn 

pnvote property of the wtOividnal partners, fhe is^n- 

^MsinLf'nf’w'^m '"Z ^ ? separate venture unconnected with the 

Lh tint R ^ up agmn with, these additional fiiidinys 

the Cmert held that B. <Ss Co. must be assessed separately as an unregistered firm. 

Case [Reference No. 6 of 1929], stated under See. 66 t2) of the Indian 

ttTS Inconte-tU^Bt^f Sr 


CASE. 

honour^to re^r Sr°L^?ronlM2t’ Company, I have the 

them against the assessment made on them for the yea ^927*28. 

The following are the facts of the case •— Messr<? n 

ih7;:s.'7,kT;S 2: (■rs"Ws ^ . wf “s 
(8) &. P. MWiS Mro“ ffi»t t5rc”w'‘wa“,’6f7S' J 

•1?^ These aeven partners purchase/' 

Messrs. Bum and Company under the nro^cmnc business of 

January, 1927 and the 1st Februriy 1927”SDeetiLw®^'’n®^ 26th 

1927 the partners of both thrfuS7execure^r?n^A^.,°'' February, 

for the retirement of the old partners of ®r^'’^ agreement providing 

February, 1927 and th^earwine on ^ 2nd 

Pany from that date by Srew" 1 2 Com- 
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of B^irn and Company and other partnership matters. Neither of these 2 latter 
documents were registered under section 2 (14) of the Act. The partnership 
deed of Martin and Company was however so registered. ^ 


The shares hold by each of them in Martin and Company are identical with 
those o^\med by them in Burn and Company. Thus in the year of assessment, 
VIZ., 1927-28, they were collectively owners of both the concerns and as such assess- 
able to tax in respect of the income of Burn and Company under section 26 of the 
Act, on the basis of the Privy Council ruling in the case of the Western. India Turf 
Club, Limited v. Commissioner of Incomednx, Bombay{l). On the 24th Septem- 
ber. 3927, i\Iessrs. Martin and Company submitted a return of their income but 
did not include therein the income of Burn and Company, who submitted a 
separate return of income on the 24th August, 1927 in compliance with a notice 
under section 22 (2) issued to them on the 16th April, 1927. This separate 
notice W’as issued to them evidently because the Income-tax Officer did not know 
that Burn and Company had become the property of Martin and Company. 
Messrs. JMartin and Company did not deny their liability to pay the tax which 
would have been paid by their predecessors in interest on the income of Bum and 
Company. On the other hand they contended that the two concerns are separate 
entities, and that separate assessments should be made on their incomes. The 
application for renewal of registration was made for Martin and Company only, 
as the intention was that Burn and Company should be separately assessed as an 
unregistered firm. The Income-tax Officer did not accept this contention, holding 
that the proprietors of the two concerns being identical, the two must be con- 
sidered to be one firm for purposes of assessment, as the same person cannot 
possess two vseparateentitics from an income-tax point of view even though he may 
own more than one business. In renewing the registration of Martin and Com- 
pany for the year 1927-28 he regarded such registration as covering both concerns. 
He therefore included the income of Burn and Company in Martin and Com- 
pany’s assessment, considering that Bum and Company was not a separate firm 
at all but only a branch of Martin and Company ’s business. 

Objecting to the as.sessment assessees filed an appeal before the Assistant 
Commissioner of Income-tax. Calcutta, on the following, amongst other grounds: 
n) The firm of Bum and Company is an unregistered firm within the meaning 
of section 2 (16) of the Income-tax Act. (2) The firm of Bum and^ Company 
forms no i)art of the assets of Martin and Company, but represents the investment 
of the private monies of certain of their partners, and so Bum and Company 
sliould have been assessed separately as an unregistered firm. 


The A.ssi.stant Commissioner of Income-tax did not accept any of the above 
grounds and upheld the assessment. 

Being dissatisfied with the Assistant Commissioner's order they 
nuentlv petitioned me to revise it, or in the altematiN^ to make a reference to the 

High Court on the following que.stions of law: W and ?axed 

can the income of a registered and an unrogistcrt^ fii^ be 

as a whole or ( b ) Does the Act provide that a registered firm and an 

firm shall be treated as separate and distinct legal entities for the j i 

faxattfand be assessed a^ccordingly ? and (c) Does 

interested in the profits of both concerns are the same affect this position! 

I have declined to interfere on revision under section 33 of the Act and 
accordingly refer the above mentioned questions of law with my opinion w 

is as follows: — — ■ 


(1) 2 I. T. C. 490. 
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Before questions (la) and (6) can arise it is to be decided whether there 
are actually two firms in question. The Income-tax Officer and the Assistant 
Commissioner held that there is only one firm, viz,, Messrs. Martin and Company 
of which the concern known as Messrs. Bum and Company must be held to be a 
branch business. In this view I concur. It is therefore not a fact that the 
incomes of a registered and an unregistered firm were taxed as one as is impUed 
by these questions. I would have refused to refer these questions, as in their 
present fom any question of law which might have been held to arise is based on 
something in the nature of a misstatement of fact, had it not been that there is a 
question of law underlying the questions as framed, and that is whether in the 
circumstances of the ease the concerns are to be treated as two separate firms for 
income-tax purposes or not. My opinion in regard to this question is, as already 
exprwsed, that since the acquisition of Messrs. Burn and Company by Messr^ 
Martin and (^mpany or^, to say the same thing in different words, by the partners 
of the latter Burn and Company has merged in Martin and Company, though for 
trade purposes the old name of the former may have been retained. As such the 
aggregate income of the two businesses must be taxed as one under section 3 of the 

the Income-tax Act is concerned a business which has merged in 
another business m the manner described cannot retain a separate legal entity 


Qu^tion (c) is easily answered. The fact that the individuals interested 

m the profits of both concerns are the same vitally affects the issue, as otherwise 

there would hive been no question of a single assessment being made on tbe total 
proiits of both businesses combined. 


n...,* aelivereS the following iudg- 

llipnmrtlv remitting the ease back to the Commissioner of 

Income-tax for supplemental findings. 


JUDGMENT. 

neeessarAEeshm;irrlfcr\t%‘:^ “ 

additions thereto or alterations therein «« Commissioner to make certain 

the Income-tax Act of 1922 The nb<!Pr a? * of section 66 of 

entirely directed to Sg clear so ^ 

findings are required at the hands of the cLm”^ioLr 

governed b“J^l^tiZ“of“partnmM^^^^ « 

such documents. These documents havp nn+ h ^^^**^^* There seem to be three 
They ought to be made ^To" of the case stated. 

whether as a result of these three documents that firm clear *to me 

Messm. Ma^m^d ^he which govern the toff 

doelenrfftt Fefr^a^ 1927“'’Thft*“ 

Which has not been discussed by the Commissionerfn tT^ Jase sta^“afaU 

ITC4-31 ^ 
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matter ought to be dealt with. He ought to give any facts in his judgmeiA bear- 
ing upon the question as to the weight to be given to that reference in clause (3) 
of the agreement of the 1st February, 1927. 


Again, in the document of the 28th September, 1927 which is an agreement 
to which the five purchasers to whom I have referred are parties, I find that in 
clause (4) two other people are suddenly -described as partners. It seems to be 
necessary that it should be ascertained how that comes about. At the end of 
that clause, there is a statement to the effect that these two gentlemen being 
the senior assistants are entitled in pursuance of the partnership deed of 
Mes.srs. ^Martin and Company to participate in the net profit of Bum and Com- 
pany. Tlie Commissioner ought to consider that, upon the question whether or 
not in substance and in truth the assets which had belonged to Burn and Com- 
pany were being bought by the firm of I^fartin and Company, or whether in sub- 
stance and in truth there was an entii'ely different firm (it may be compose<L-of 
the same partners and it may be that the partners were interested in the same 
shares but as a matter of intention of the parties, entirely different partnership). 
The Commissioner has not found whether there is or is not truth in the statement 
which ai)pears to have been the case of the assessees, that the firm of Burn and 
Company was bought not with any funds belonging to the firm of Martin and 
Company at all but with other funds being the private property of the individual 
persons who were partners of Messrs. Jlartin and Company. A finding as to that 
is very necessary. 


In remitting the case to the Commissioner, I would point out not by way 
of deciding this ca'se but entirely for the guidance of the Commissioner that this 
case mav ultimately have to be decided upon findings which do not at present 
appear in the case stated. The proposition that the same persons in the ^e 
shares cannot for income-tax purposes be partners of two entirely ^ . 

is a highlv abstract proposition. It may or may not be correct ^ a™ not 
prepared is at present advised to proceed upon so very general \Principle with- 

out^a careful cnquiiw into the concrete case and into the matters 

It mav turn ou? thit the ease depends on the question of fact whether the two 

firms were entirely separate, a question of fact including the question of intention. 

It is neeossarv that we should know whether in substance and in 

as part of the business of Maitin and Company bought up certain assets (in 

whidi oase^ the fact that these assets went by a different name woidd have no 

S■t/nce^vhatcver)^ or whether, on the other hand, 

venture not intended to be any part of the business YhS 

to have any connection with Martin and Company. If the fact is that cenau 
to ha^c (heir hands in their pockets to buy the assets of 

meet the -points which in this judgment I have mentioned. 


CHOSE, J.:— I agree. 
BUCKLAND, J. I agree. 


SUPPLEMENTARY CASE. 

M'ith reference to the order of the Hon’ble High to'Sve 

1929, asking me under s^ion 66 (4) of the Income^^ 
my findings in respect of certem points mentioned thereon, x na 
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submic the following additional facts in continuation of the reference made in 
my letter No. 18997-C. T., dated the 16th March, 1929. 

2. The firm of Messrs. Martin and Co., as now constituted is governed by 
three partnership documents, which are (1) a deed of partnership dated 6th 
December, 1919, in which, besides stating the main conditions of partnership, it is 
declared that the partnership shall continue for a term of five years from 1st 
January, 1921, (2) a memorandum, dated 20th March, 1923, modifying cert^ 
clauses in the deed of partnership, and (S') a memorandum, dated 19th November, 
1925 renewing the partnership for another five years from 1st January, 1926. 
The copies of the three partnership documents are submitted as enclosures to thiB 
letter. 


3. Clause 10 of the deed of partnership, dated 6th December, 1919 shows 
that there are seven parties to the indenture, viz., (1) Sir R. N. Mukherjee 
(2) Mr. O. S. Martin (3) Mr. T. L. Martin (4) Mr, M. P. Martin (5) Mr. 0. W. 
Walsh (C) Mr. J. N. Mukherjee (7) Mr. P. N. Banerjee of whom the first five 
gentlemen are apparently regarded by the firm as the real partners, the last two 
being regarded as assistants rather than partners, though, in view of the fact that 
they participate in the profits and losses of the business and contribute their share 
of the capital, it would seem that their legal liability is that of partnetrs. 


4. As a result of the agreements, dated the 26th January, 1927 and the 
lat February, 1927 between the former partners of Messrs. Bum and Company 
and the first five gentlemen mentioned above, the latter became partners together 
with the former in the firm of Messrs^ Burn and Company on the first February, 
1927, and, the original partners of Burn and Company having retired on the 2iid 
February, 1927, the five gentlemen in question became the sole partners of the 
firm of Burn and Company on and from that date. Going by the <k)cumeats alone 
it would seem as if the above mentioned five partners of Martin and Compuny 
purchas^ the business of Burn and Company and that at the outset Messrs. J. N. 
Mukherjee and P. N. Banerjee took no share in the purchase. That Messrs. 
Mukherjee and Banerjee, whose names do not appear in the agreements of 26th 
January, 1927 and Ist February^ 1927, having to do with the purchase of Bum 
and Company, were parties to the purchase of Bum and Company from the outset 
is, however, shown by the fact that (1) their general accounts were debited along 
with the general accounts of the five partners on the 1st February, 1927, with their 
share of the 52 lakhs, the purchase price of Burn and Company, and (2) they 
each of them on the 4th February, 1927, wrote letters (copies enclosed) 
addressed to the five partners of Martin and Company approving of the terms 
and conditions of the purchase of Bum and Company and agreeing to be liable 
for their share of the losses, if any, of Bum and Company in consideration of their 
jpeecrving a like share of the profits of Bum and Company as they were receiving 
in respect of the profits of Martin and Company. ^ 


6, An agreement subsequent to the agreements of the 26th January 1927 
and the 1st February, 1927 was drawn up by the aforementioned five gentlemen 
on the 28th September, 1927, in which they agreed to give the two senior Aamstanta 
of Martm and Company ( J, N. Mukherjee and P. N. Banerjee as mentioned 
above) one anna share each in the firm of Burn and Company as Oiey had been 
given in the firm of Martin and Company subject to the conditions imposed on 
them in the partfaership deed of Martin and Company, dated the 6th December, 


. . phrase **so far as applicable to this present partnership*’ appear^ 

mg in clause 3 of the agreement, dated the 1st February, 1927, signifiod that the 


AIARTIN & Co., V. 

deed of partnership in the ca^ie of Martin and Company did not apply to that of 
Bum and Company in all respecte. For example (1) according to clause (1) 
of the agreement dated the 28th September, 1927 supplementary to the partner- 
ship agreement dated the 1st February, 1927, of Burn and Company the value 
of tlie goodwill of Burn and Company was fixed at a sum representing the total 
net profits over a period of three years as compared with one year’s profits in 
clause 26 of the partnership agreement of Martin and Company, dated the 6th 
December, 1919, (2) the capital in Martin and Company is 4 lakhs per share {vide 
clause 7 of the partnership deed), while there is no fixed capital in Bum and 
Company {vide clause 3 of the supplementary agreement of the 28th September, 
1927), (3) the two firms have different accounting years, Martin and Company 
closing on the 31st December, {vide clayse 20 of the de^ of partnership) sub- 
sequently altered to the 30th September and Burn and Company closing on the 
30th April, subsequently altered to the 31st July. 

7. The accounts of jMartin and Company show that the first five partners 
of Martin and Company have two accounts each — one caj>ital account proper 
which shows the minimum amount which each of them is bound to contribute to 
the capital of the firm in accordance with clause 7 of the partnership deed of the 
6th December, 1919, and one general or drawing account to which the partner’s 
profits from the firm arc credited and his losses and drawings debited, while 
Messrs. IMukherjee and Bancrjee have only a general account each. The latter 
two gentlemen’s general accounts include, besides their profits from the firm, the 
minimum amount which he is bound to contribute to the capital of the firm under 
clause 7 of the partnership deed of the 6th December, 1919. The amount of 
capital included in the five capital accounts remains constant from year to year. 


8. The purchase price of Burn and Company ( vide clause 2 of the agree- 
ment of the 26th January, 1927), was at first fixed at 50 lakiis, but later a 
further asset of Burn and Company, viz., the Managing Agency of the Indian 
Stapdard Waggon Company was included in the assets sold, and the purchase 
price was raised to 52 lakhs {vide agreement, dated the Lst February, 1927). 

9. The entries recording the purchase a.ppear in the books of Messrs. 
Martin and Company as follows; — The general accounts of the partners and two 
senior assistants of Martin and Company were individually debited with their 
respective proportions of the purchase price and a special account headed Burn 
and Company Purchase Account” credited with Rs. 52 lakhs thereby transfemng 
the whole of the purchase price from the individual partners of Martin and Com- 
pany to Messrs. Burn and Company. The first portion of the purchase pnee 
namely Rs. 42 lakhs was paid on the 1st February, 1927, by a cheque of Maxtm 
and Company in favour of Messrs. Orr Dignam and Company, the Solicitors to 
Messrs. Burn and Company. The balance of Rs. 10 lakhs was subsequently paid 
to the 5 retired partners of Burn and Company direct 

terms of the Agreement of the 26th January, 1927, as 1®^* ^ vfnarv 1929 

February, 1928 and as to the balance of Rs. 5 lakhs on the 

The books of Messrs. Burn and Company were opened.on the 1st February, is 

with corresponding entries. 

10. The fact that the general accounts of the five partners and two Senior 

Assistants of Martin and Company were debited with the 

Burn and Company would not by itself necessarily indicate 

which Burn and Company was purchased was paid from the pnvat ^ 

seven persons in question, as the money in their General Accounts is a^ttedly 

the working capital of the firm, as well as their private property ^ 

draw interest from the firm at 6 per cent, (vwie clause 7 of the partnership d 

pf the 6th December, 1919). 
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11. But tlic representative of Messrs. Martin and Company explains that 
if Burn and Company had been purchased by the firm of Martin and Company, 
an asset account would have been opened and Burn and Company would have 
been shown as an asset in Martin, and Company’s balance-sheest. My enquiries 
go to show that this is correct. It would also appear to be in accordance with 
the ordinary principles of accounting. It is a fact that no asset account was opened 
in the name of Burn and Company in Martin and Company’s books, while 
their balance-sheet did not ^jow Bum and Company as an asset. On the other 
hand Martin and Company ’s'balance-sheet for the period ending 30th September, 
1927 showed that the liabilities of the firm to the partners had been reduced by 
approximatedy 52 lakhs as compared wth their liabilities at the end of the pre- 
vious year ending 36th September, 1926. 

12. The Hon’ble High Court has asked me to come to a finding of fact in 
regard to two points, vie. : — (1) Whether there is or is not truth in the statement 
that the firm of Bum and Company was bought, not with -any funds belonging to 
the firm of Martin and Company at all, but with other funds being the private 
property of the individual persons who were partners of Messrs. Martin and 
Company ; and (2) Whether in substance and in truth the partners as part of the 
business of Messrs. Martin and Company bought up certain assets (Bum and 
Company ) , or whether on the other hand it was an entirely separate venture not 
intended to be any part of the business of Martin and Company or to have any 
connection with Martin and Company. 


13. In view of the facts given in paragraphs 9 and 11 of this letter, 1 am 
inclined to accept the statement referred to in point (1) as true. 

^ As to point 2, after reviewing all the facts and considering the further 
matenals that have been placed before me, I am of opinion that the intention was 
to embark on a separate venture, which should have no connection with the busi- 
ness of Messrs. Martin and Company. 


FINAL JUDGMENT. 

« K ?■ '"tain questions of law were referred to 

(^mmissioner and this Court, at the first hearing of tho 
Reference on the 25th of June, 1929, made an order sending the case back to the 

Comnu^oner to make such additions thereto or alteratioL ther^i 2 wSe 

certajn points indicated m the judgment. The Commissioner 
h^acTOrdingly sent to us an additional statement of facts and, on the main ques- 

Ae facts in favour of the assessees.^ ii 
tee eireumst^ces It appears to me that the questions propounded toT^ouW 

behaUrfX'f leaned Advoeat^S^^ 

behalf of the Income-tax authorities docs not further press the Reference The 

andT^f “^0“ 


GHOSE, J, :■ — I agree. 
BUCKXiAND, J. 1—1 agree. 
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PRIVY COUNCIL. 

(381) ON APPEAL FROM THE COURT OP THE JtJDICIAL 

COMMISSIONER, NAGPUR. 

Present. 

Lord Tomlin^ Sir Lancelot Sanderson, Sir George LoimDdes 

anvd Sir 'Binod MUter. 

(19th May, 1930). 

Maulana Mohammad Ibrahim Riza Malak . . Appellanit.* 

V. 

The Commissioner of Income-tax, Central 

Provinces and Berar . . Hespemdmt, 

Indian Income-tax Act {XI of 1922), Sec. 4 (3) (1) — Atboe-Malak^Badar 
community — Income from property veeted in Head — No specific trust for 
charity — Exemption from assessment. 

Income from properties vested in the Head of the Atha-e-Malak-Badar 
community for pivr poses mmiy of which were nei^ier religiows nor charitable and 
not identified as appropriated exclusively for any charitable or iieligionts purposes, 
is 'not exenipt from assessment under Sec. 4 (3) (1) of the Incomedax Act. 

Appeal [Privy Council Appeal No. 50 of 1929] from a judgment of the 
Court of the Judicial Commissioner, Nagpur, [Findlay, J. C. and Macnair, 
A. J. C.] dated 4th August, 1927, reported as 2 I. T. C. 443. 

A. M. Duime and E. B. Raikes, for the Appellant. 

DeGryther and 'WalUich, for the Respondent. 

JUDGMENT. 

Lord TOMLIN : — in this case the appellant seeks to displace an assess* 
ment to income-tax made upon him in respect of property vested in him as the 
head of a community which is a sect of the Dawood Horah tribe, located at Nagpur. 
The community have, apparently, a common stock, all the property being vested 
in the head of the sect. The property is utilized in part in carrying on a series 
of shops, the profits of the trade being treated as part of the income of the 
community. 

In the Courts below the appellant rested upon certain trust deeds executed, 
one on the 25th August, 1917, and the other on the 25th November, 1922. By 
the first deed the then head of the community declared the trusts of the property 
vested in him, and by the second deed the trusts of the same property were 
explained and expanded. 

Their Lordships think that the short point which this appeal raises is, 
whether, having regard to the terms of those deeds, the income of the property 
vested in the head of the community is exempt from income-tax, having regam 
to the provisions of section 4, sub-section 3 (i) of Act Xl of 1922. That sub- 
section of section 4 is in these tenns: — *‘This Act shall not ajyly to the following 
cla.sses of income: (i) Any income derived from proporty held under trust ot 
other legal obligation wholly for religious or charitable ;purpo8es, and in tlm 
of property so held in part, only for such purposes, the income applied or finally 

set apart for application, theieto/^ . 

* 57 I. A. 260 i 82 B. L. R. 1638 ; 69 M L. J. 906; 83 L. W. 89 ; A.I.R. (193q| P. C. »«. 
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A glance at the documents on which the appellant has founded himself in 
the Courts below makes it plain that the income of the trust property is appli- 
cable to purposes, many of which are neither religious nor charitable. It is only 
necessary to refer to one or two of the clauses of the first deed to establish that 
proposition. Clause 3, which indicates some of the purposes for which the pro- 
perty is held is: “For carrying on the agricultural, industrial, commeireial and 
other pursuits of the said community.” Clause 5 is: “For entertaining guests, 
giving at homes or parties.” Clause 6 is: ‘‘for such donations for charitable or 
religious purposes, contributions to memorials, funds raised for holding social, 
educational, religious, industrial or political confci'cnecs or congresses, and for 
public entertainments,” as the then spiritual head, and, after him, the spiritual 
head for the time being, may deem fit. Their Lordships think that these extracts 
establish that the income is not “income derived from property held under trust 
or other legal obligation wholly for religious or charitable purposes.” Nor is it 
suggested that any part of the property is set aside for any charitable or religious 
purposes, so that it can be identified as* appropriated exclusively to such purposes. 

In these circumstances the conclusion which has been arrived at by the 
Court below seems to their Lordships to be correct. 

It perhaps is right to add that it was suggested that some comfort could be 
found by the appellant from a deed of the 9th June, 1894, in which certain pro- 
perty was vested in the then head of the community upon religious or charitable 
trusts; but no attempt has been made, either here or below, to identify the pro- 
perty, the object of that trust, with any of the property now said to be subject 
to tax. Their Lordships think that in the absence of any evidence of identity and 
having regard to the fact that throughout, in the Courts below, the later deeds 
only have been founded upon, it is not open to the appellant to assert before their 
Lordships’ Board that the deed of the 9th June, 1894, has any relation to tz.e 
matter. 

In their Lordships’ opinion the appeal must bo dismissed with costs, and 
they will humbly advise His Majesty accordingly. 

Solicitors for the Appellant : T. L. WUao^i and Co. 

Solicitors for the Respondent : Solicitor, India Office. 
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on by one member, decision as to. See 
Res judicata, 398. 

Business converted into partner- 

s!iip — Registration as firm ... 365 

Dayabhagii — Business started by 

four brothers — Desoendaute carrying on 
business with separate mess and 
sej)arato businesses — Business accounts 
unadjusCti d — Joint family, if dis- 
rupted ••• 

Members carrying on separate 

businesses in individual names — Agree- 
ment stating tlio biisinessefi to bo sopa- 

rate-- Division, if effected ... 7 

■ Separate return notices, issue 


of — Joint assessment as Hindu joint 
family -No opportunity to adduce evi- 
dence rc separateness ... 454 

House Property -See Lease, 146. 
Income — Forfeiture of lease — Amount 
paid for waiving 146 

Lease income. — Assessability as 

from " other sources ” ... 326 

Purchase of mortgaged properties 

in execution ... 123 

Income-tax Authorities — If Courts 

... 227 

Income-tax Officer — A djournment, 
powers of. See ADJOURNMENT, 217. 

Best Judgment assessment — 

Scope and limits of powers ... 87 

Branch accounts — Jurisdiction to 

call for ... 61 

Central Provinces Gazette Notifi- 
cation No. 97— Income-tax Officer's 
jurisdiction over assessees assessed to 
Ra. 40,000 -Effect of ... ' 171 

Decisions of — When can be re- 
opened by succeeding officer ... 227 

Discretion of, to re-open assess- 
ment— Scope and Limits of ... 340 

Escaped income, assessment 

of ... 196 

Powers ot. Scope and limits. See 

Arbitrary Assessment, 182. 
Registration of firm — Jurisdic- 
tion to call for evidence ... 366 

Report of Branch, Scope of. 61 

Special Officer, appointment of. 

See Commissioner, 107. 

Interest — Appropriation. See MONEY- 
LENDING Business, 283. 

■Assessment on estimated and 

not actual receipts — See ASSESSMENT, 

160. . , 

Commission paid for realisa- 
tion of. See DEDUCTIONS, 1. 

— Government securities Accrued 

interisb— See Deductions, 264. 
-Non-resident, Loan by. See NON- 
RESIDENT, 312. ^ 

Partner's loan. See D B D U C- 

tions, 388,401. . 

Usufructuary mortgage 

—See AGRICUTjTURAL INCOME, 264. 

.See Foreign Business, 431. 

NON-BESIDENT, 451 —GOVERNMENT 

SECURITIES. 333-Partner. 424. 
Jurisdiction— Failure to object ... 171 
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V 


Iiands 


Non-Eesidest 


ItSkllds — Purchase and sale of — When 
assessable profits ... 204 

Leas e — Henso property — Pre-existing 
building lease containing forfeiture 
clause — Assesses receiving amount from 
prior lessee to waive forfeiture — Assess- 
ability as Salami or premium ... 146 

Lease of lands for one year and 

sub-leasing — Income therefrom, if from 
property or business — AsaessabiUty as 
from " other sources ” ... 325 

Limitation — Assessment of escaped in- 
come. See Escaped Assessment, 407. 

■ — Beferenco application — Starting 

point — Exclusion of time in obtaining 
copy, 90 

See Eepbrbncb to High 

Court, 387, 468. 

Loans — Debtor's properties taken in satis- 
faction of debt ... 360 

Debtor’s properties taken over 

and resold ... 200 

Debtor's properties, Security of 

— Sale of secured properties taken 
over ... 188 

Debtor's properties taken over 

in partial discharge and fresh hand 
notes executed for balanoo ... 283 
■ Non-resident creditor. See Agent 

461. 

Partner's investments, when 

loans ... 388 

See Non-Resident 312 - Part- 
ner, 424. 

Loss— Business loss, if to be increased by 
depreciation allowance ... 255 

Sale of shares. See Shares 378. 

Theft in money-lending business. 

See Deduction 438. 

Mshintenanco — Decree charging mainten- 
ance to step-mother on assessee's 
estate— Claim for deduction ... 152 

Mannfactare — Cultivation of aloes and 
manufuoature of sisal fibre. See Agri- 
cultural Income, 269. 

HarketinfiT - See Ginning, 376. 

Mehdi Bac; Oommnnity— See Bbfer- 
SNOB TO High Court, 396. 
Uercantile System of Aocoontins— 
See Bad Debts. 318. 

See Method op Account- 
ing, 316. 

Method of AocountiniT ...Mercantile 
system of accounting — Absenoo of profit 
and loss aooonnts and stock books — 


Assessment under 
viso 


Sec. 13, 

« •*« 


pro- 

316 


Suspense accounts and appropria- 


tion of payments See MONEY-LEND- 

TNG Business, 283. 

See Stock Valuation, 246. 

Money-lending Business —.Appropria- 
tion of payments as io principal and 
interest — Assessee’s accounts unsatisfac- 
tory — Appropriation by creditor in sub- 
sequent years — Creditor keeping ac- 
counts in suspense — Debtor’s properties 
taken over in partial discharge of debt 
— Debtor executing frosh hand notes for 
balance not discharged ... 283 

Debtor’s estate taken over in 

discharge of debt — Profits on rc-sale, if 
assessable H8 business profits ... 200 

— Estimated receipts, assessment 

on — AssoHsmont on actual receipts for 
subsequent year ... 160 

Loans on tnori gages i)rovidiDg 

for compound interest — Purchase of 
properties by mortgagee in execution of 
mortgage decrees — Income therefrom, 


when realised ... 123 

— Loss by theft. ... 438 

Properties taken in satisfaction 

of foreign loan ... 360 

Properties taken over and re- 
sold — If business profits ... 188 


PurchasQ aed sale of lands — 
Profits therefrom, when business profits 
— Practice of Nabtukottai Ghetties 

... 204 


Mortgage — Puroh.^se of mortgaged pro- 
perties in execution of mortgage deorees 
— Income when realised ... 123 
Mutation Pees— See Aorioultubal 
Income, 15. 

Nattakottai Ohetties— See Ohetties, 


Non-Resident — Firm with branch iu 
Rangoon — Assessment of Rangoon 
branch — Jurisdiction to call for other 
foreign branches' accounts ... 11 

Interest paid to — Assessment on 

resident debtor as agent of non-resident ^ 
after service of notice — Assessment as 
no return oases ... 451 

Loans by non-resident company 

to asscssues — Interest remittances — 
Assesseea, if assessable as agents of non- 
resident — Business connection, if exists 


312 
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Notice 


Reference to High Court 


See Estimate Assessment, 33. 

Notice — Accounts called under Sec. 22(4) 
after submission of return, Legality 
of ... 468 

Accounts more than three years 

old. See ACCOUNTS, 227. 

Adjournment, communication of 

—If a notice or requisition ... 217 

Combined notice for appearance 

and production of accounts — Validity 

... 207 

Enquiry under Sec. 23 (3) — 

Jurisdiction to issue notice under Sec. 
22 (4) thereafter ... 61 

Escaping income — Notice calling 

for return — Time limit for further 
proceedings ... 407 

Evidence, notice to produce See 

Adjournment, 217. 

Foreign branch accounts — Juris 

diction to call for ... 11 

Foreign business — Notice to 

produce foreign accounts ... 427 

' Separate notices under Sec. 22 

(2) for branch income, if necessary 

... 61 

Service on agent of non-resident 

— See Non-Resident, 451. 

See Demand Notice, 418. 

OfTdUCd — Return containing false state- 
ment — Subsequent 61ing of revised true 
return — Effect of ... 97 

Partition— See Hindu Joint Family, 
7, 454. 

Partnor — Businesses carried on by — 

When assessable separately ... 478 

Deed providing for taking loans 

from partners — Partners’ investments, 
if genuine loans ... 388 

Deed not providing for contri- 
bution of further capital at agreed rate 
of interest — Interest payments to part- 
ners — Finding against loans by part- 
nerg — Deduotability of interest ... 424 

Employee claiming share as 

partner- — Money received in satisfaction 
of the claim, if assessable ... 370 

Letters between partners, con- 
taining partnership terms — Registration 

... 476 

Loan by, to 6im ... 401 

Sums paid to, when deductable 

from firm’s assessable income ... 171 

Partnership — Joint family business-^ 
Conversion of — See REGISTRATION, 365. 


See Registered Firm, 178 — 

Partner, 475, 478 

Prezninm — Lease, payment for waiver of 
forfeiture clause in — Assessabilifcy. 146 
Presumption— See Foreign Remit- 
tances, 345. 

Procedure— See Assessment, 61. 
Profits — Loan on security of properties — 
See Money-lending Business, 188. 

Non-division of — SeeREQlSTER- 

ED Firm, 178. 

Purchase and sale of lands. 204 

—Sale of debtor’s properties taken 

over ... 200 

j Sale of timber in British India — 

Assessment on estimated nrobts... 247 

A 

See Foreign Profits, 40. 

Property — Inooiue from lease and sub- 
lease. See Lease, 325. 

Provident Fund — Contribution by em- 
ployer — When deductable 49 

Purchase -- Mortgaged properties, pur- 
chase of, if Capital transaction ... 123 

Re-Assessment — Escaped income, assess- 
ment of— Jurisdiction to revise original 
assessment ... 447, 472 

Failure to comply with Note 5 

of return — Application to re-open 
assessment — Sotfioienoy of oause — Dis- 
cretion of the Income-tax Officer, scope 
and limits of ••• 340 

See Escaped Assessment, 

196. 

Reference Pee 434 

Reference to High Court— Application 
after one month — Copy application for 
Assistant Commissioner’s order struck 
off - 387 

Appropriation of payments in 

subsequent years by creditor 


if one of fact 


283 


Assessee nob applying under Sec. 

66 ( 2 )— Application under Sec. 

Assessment as no-return 

Right to ask for reference — 461 

Atba-e-Ualak-Badar Community 

—Sums paid to community employe^es 

Basis of assessment— Flat 

_*_!_CaB0 remitted to Commieeio^r 

for consideration ••• * . 

Death of asseflsee, 
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Regfistered Firm 

Enhanoement of assessment by 

Assistant Commissioner confirmed by 
Commissioner 454 

— ; Estimate Assessmejit -Produc- 
tion of false accounts — Assessment 

under Sec. 23 U). legality of— Re- 
jection of accounts by Income-tax 
OflBcer 4 

Pindinge cf fact, when amount 
to question of law ... m 

Finding— N on-recording of 

reasons — Jurisdiction ... 464 

“Foreign remittances, character 
of Question, one of mixed law and 

, .. 345 

Judgment on a reference— Review 
application, if maintainable ... 60 

——Order calling for reference- 

jurisdiction to question ... 171 

~ Question framed one month 
after appellate order— If time barred 

... 468 

Questions not referred, Right to 

„ 340,346,464 

-Remitted sums, Source of, Find- 
•ngs as to jgg 

‘Revievv by Commissioner during 
reference application ... 10Q 

’ So<^e of See. 66 373 

'SuflSoienoy of cause for non- 
submiesion of refetirD 467 

of cause under 
b60* 27 giy 

aiS-LlMITA- 
TION. 90 — Ees JUDI0.4TA, 398. 

Registered Finn-Assessees liying to- 

eether and oarrying on buaiuoss under 

divided but left m business. 178 

business, 

conversion oi, into partnership— Instru- 

“®“bers as partners 
Jurisdiction of Income-tax Officer to 
reject registration— Power to call for 
evidence 366 

i^ JT between partners contain- 

Saneo‘‘7^°’‘““ ^ 

««.ttaneo to. uon-residsnt-Assess^ 

Pkopits, 1*85,188 
^Remittances. 

Rea looome-tax Officer ... 61 

ttea Judicata-Appiioability of the doot- 


Shares 

rine of — Principles governing enquiries 
by Income-tax authorities — Decision of 
Income-tax Officials, when can be re- 
opened by succeeding officer ... 227 

; — Joint family business — Separate 

business carried on by one member iu 
partnership with strangers — Decision as 
to the business being family busi- 
ness 39g 

Return— Branch— See NOTICE, 61. 

•Failure to comply with note 6. 


See Re-assessment, 340. 

False statement 


in— See 


Offence. 97. 

Non-submission of. See SUFFI- 
CIENCY Cause, 467. 

No-return Form A, user of, in 
return case, legality of ... 61 

7' Revised true return — Effect 

of ... 97 

Submission of— Calling *for ao- 

counts under Sec. 22 (4) ... 468 

Review— Commissioner’s powers... 472 

Judgment on reference, ifreview- 
able ^ 0Q 

Reference application, pendency 

Pol* ■ ^ - 160 

Revision— See Commissioner. 87. 

*^^•0 Collieries. See Deductions, 
Salami— Soo Lease, 146. 

Sale— Lands, purchase and sale of 
- ... 204 

Loans on properties — Sale of 
secured jiroperties taken over ... 188 

- Profits of, outside British India 
— A88e86ability 33 

Re-salo of debtor’s properties 

takeo over 200 

~~Z Timber sale in British India. See 
Trade, 247. 

Set-off— Unabeorbed depreciation allow- 
ance Set off against other profits 

211 

Shares— Agreement to purchase shares— 
Price not paid in cash but in allotment 
of shares in Vendee Company — Sub- 
stantial difference between market 
value of Btiaree purchased and face 
value of shares allotted— Shares not 
delivered to vendee company but re- 

Jk “ proceeds less 

than the face value of allotted shares— 

Defioionoy olaimed as a trading loss 

378 
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INDEX 


Signature 

Signature — Seo Assessment Obdeb, 

283. i 

Sisal Fibre- -Sec Agbicultubal In- 
come, 259. 

Stock Books— Absence of. See Method 
OF Accounting, 315. 

Stock Valuation — Under valuation of 
opening and closing stock of a year — 
IncoDic-tnx Officer revaluing closing \ 
stock only at true value — Befusal of ; 
assessee’e claim for revaluation of I 
opening stock — Opening and closing | 
stock to be given true value ... 245 

Sufficiency of Cause — Non-submission 
of return — Summ.ary assessment. 467 

See Ke-Assi.ssment, 340 — 

Reference tq High Court, 87. 


Waiver 

Tehri State — Applicability of Income- 
tax Act to ... 247 

Theft— See Deductions, 438. 

Timber— Sale of, See Forestry, 421. 
Trade— S ale of timber in British India — 
If trading in British India ... 247 
Transfer of Property Act, Sec. 69. 
See Charge, 329. 

Ultra Vires - See Government Tra- 
ding Taxation Act, 247. 

See Appeal, 33 

Undervaluation— See Stock Valu- 
ation, 245. 

Usufructuary Mortgage— Simultane- 
ous mortgage and lease back, if 
constitutes usufructuary mortgage. 264 
Waiver — Forfeiture clause. See LEASE, 
146. 
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